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PREFACE 


•  •• 


The  basis  of  the  following  work  upon  Practice,  consists  of  a 
series  of  lectures,  which  were  prepared  by  the  late  lamented 
Judge  Howe,  and  delivered  to  the  students  composing  his  law 
school  at  Northampton.  It  was  his  intention,  when  they  should 
have  been  completed,  to  have  published  them ;  but  before  the 
outlines  of  his  proposed  work  were  entirely  filled  up,  death  ar- 
rested the  progress  of  his  labors*  Those  who  enjoyed  the  ben- 
efit of  his  instructions,  may  well  regret,  that  he  could  not  have 
been  spared  to  have  completed  his  career  of  usefulness ;  and  to 
any  who  knew  him,  it  need  scarcely  be  said,  that  by  his  decease, 
the  students  of  the  law  were  deprived  of  a  most  eminently  gifted 
teacher,  —  the  profession  of  a  distinguished  member, —  the  bench 
of  a  bright  omanient,  and  society  of  a  most  pure  and  excellent 
man. 

After  the  death  of  Judge  Howe,  his  lectures  having  been 
circulated  in  manuscript,  and  their  usefulness  appreciated,  the 
late  Professor  John  H.  Ashmun,  who  had  been  associated  with 
Judge  Howe,  in  the  law  school,  for  which  the  lectures  were 
originally  composed,  undertook,  in  conjunction  with  us,  to  pre- 
pare them  for  ihe  press.  How  entirely  competent  to  the  under- 
taking, Professor  Ashmun  was,  his  early  distinction  in  the  pro- 
fession abundantly  testifies.  The  illness,  however,  under  which 
he  suffered,  prevented  him  fiom  preparing  much  of  the  new 
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matter, — and  his  death,  which  occurred  before  the  publication 
was  commenced,  deprived  us  of  the  advantage  of  a  revision  by 
him,  of  a  considerable  part  of  our  own  labors. 

This  double  loss  of  two  distinguished  ornaments  of  the  pro- 
fession, who  had  been  connected  with  the  present  work,  left  its 
completion  to  us.  None  can  regret,  more  sincerely  than  our- 
selves, that  it  had  not  fallen  into  abler  hands.  But  having  en- 
tered upon  the  work,  we  have  ventured  to  persevere,  though  the 
supports  upon  which  we  leaned,  have  been  removed.  We  have 
been  actuated  by  the  desire  of  making  the  treatise,  in  some 
remote  degree,  approach  to  that  excellence,  which  it  most  cer- 
tainly would  have  attained,  had  either  Judge  Howe,  or  Professor 
Ashmun,  been  spared  to  complete  it.  We  offer  it,  therefore,  to 
the  profession,  claiming  in  its  behalf,  that  indulgence,  to  which 
its  many  disadvantages  entitle  it. 

F.  &  C. 

Boston,.  April,  1834. 
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ERBATA. 

Fftge  16,  note  3,  aflar  **pag9,**  liunit  19. 
*«    47, 4di  line  from  top,  for  *«  1801,"  read  1810. 

**    81, 6th  line  (h)m  top,  for  **  Jieco^zaiice  bond,**  reed  ReeogmiancA  or  h<mi. 
**    901, 7th  line  from  bottom,  for  **  Jona  ▼.  FosUr,"  read  Foster  ▼.  Jokm. 
«    314,  note  1,  2d  line,  fbr  "  Stat.  1817.  eh,  165.    Limithig,*'  read  atat,  1817.  e*..185,  Ifaii. 
i  iting. 

i  ,  *<    349,  at  the  end  of  Sect.  I.  insert, 

Timt  of  JUing  »€tr<^f.    In  the  Gntrt  0/  Common  Plfa*^  demnndi  in  set-o^  mnst  be  filed 
*  «eveii  dajf$  before  the  siting  of  the  court,  where  the  action  ia  broa^t :  and  before  ajwtkSj  or 

in  a  juttice**  etvrt,  four  dayo  before  the  day  of  trial,    [fitot.  1784.  ek,  38. «.  1*2.  Stat.  1793. 
ch.  75. «.  4.] 

Mode  ofJUing  oetr^^ff:  Within  the  preacribed  time,  the  defendant  or  hia  attorney,  deliyert 
to  the  derk,  or  Jaatice,  the  account  to  be  filed,  who  minutea  upon  it,  the  day  he  received  it, 
and  afterwards,  when  the  action  ia  entered  upon  the  docket,  lie  minutes  thereon,  the  fiMst  of 
^set-off,  having  been  filed.  In  the  Court  of  Common  Pleas,  in  the  county  of  St^lk^  a  fee  of 
twemtjf  eeiUe,  is  cliarged  by  the  derk,  on  receiving  a  demand  in  eetr<ff. 

Page  371..  The  rule  there  stated,  that  in  aaions  ez  contractUj  the  plaintiff  camut  ameni 
by  striking  out  a  defendant,  has  been  recently  overruled,  in  the  case  otBreweter  ▼.  Bobartet 
ml,  tried  at  Nov.  T.  1833,  hi  B.  J.  C.  in  Sufiblk,  in  which  C.  J.  Bhaw  aDowed  the  plaintiff  to 
discontinue  againat  one  of  the  defendants,  simply  upon  payment  of  coala  to  him. 
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PRACTICE. 


CHAPTER  I. 


PRACTICE    IN    GENERAL. 


The  practice  of  courts,  by  which  the  proceedings  in 
actions  are  governed/ is  founded  on  ancient  and  imme- 
morial usage,  regulated  from  time  to  time  by  rules  and 
orders,  judicial  decisions,  and  legislative  enactments. 

The  practice  is  the  law  of  the  court,  and  as  such  is 
the  law  of  the  land.^ 

The  rules  and  orders  of  court  are  either  such  as  are 
made  for  the  regulation  of  its  general  practice,  or  such 
as  apply  only  to  proceedings  in  particular  cases.  The 
former  are  agreed  upon  or  adopted  by  the  whole  court ; 
the  latter  depend  upon  the  individual  discretion  of  the 
judge,  who  may  preside  in  any  particular  case.  The 
former  are  unalterable,  except  by  the  power  that  made 
them ;  the  latter  may  be  enlarged,  revoked  or  altered 
in  any  manner  that  the  circumstances  and  nature  of  the 
case  may  require.' 

The  rules  regulating  the  admission  of  attomies, 
the  entry  of  actions,  the  filing  of  pleas  in  abatement, 
the  taking  and  opening  of  depositions,  and  the  like, 

^  Tidd's  Pract.  Introd.  p.  11.  Per  AstoD,  J.  Rex  t.  WUkts,  4  Bmr.  Rep. 
52572. 
'  Vide  mMnipmm  doLy.  Hatch  andTn.S  Pick,  Rep.  51!^  516. 
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which  are  to  be  found  in  the  code  published  by  the 
court,  constitute  the  former  class. 

Rules  of  the  second  class,  which  with  us  are  more 
frequently,  and  perhaps  more  properly  termed  orders, 
are  those  particular  decrees,  which  are  made  from  time 
to  time,  in  the  progress  of  a  cause,  for  the  purpose  of 
bringmg  it  to  a  rightful  termination.  They  are  often 
passed  in  relation  to  the  application  of  the  general 
rules  of  court,  although  they  more  frequently  refer  to 
subjects  independent  of  them. 

Besides  these  two  classes,  there  is  an  mtermediate 
one,  general  in  its  application,  like  the  former,  but  un- 
written, and  in  some  measure  discretionary  like  the  lat- 
ter. They  depend  upon  common  usage,  and  may  be 
called  the  Common  Law  of  the  courts. 

The  practice  of  the  courts  in  Westminster  is  gener- 
ally considered  as  fumishmg  the  outline  of  practice,  in 
all  those  courts  in  which  the  Common  Law  is  admin- 
istered.* In  many  respects,  however,  our  practice 
differs  widely  from  theirs. 

The  powers  of  the  several  courts  to  make  and  en- 
force these  several  rules  and  orders,  is  derived  partly 
from  statutes,  and  is  partly  inherent  in  their  very  nature. 

The  statute  creating  the  Supreme  Court,  authorizes 
them  to  punish  at  discretion,  all  contempts  committed 
against  the  authority  of  the  same.^  Contempt  is  a 
technical  word,  and  is  by  no  means  confined  to  indig- 
nities put  upon  the  court,  but  includes  any  kind  of 
disobedience  or  disregard  to  its  reasonable  orders,  or 
any  omission  of  duty  on  the  part  of  its  officers. 

There  is  no  statute  conferring  such  a  power  as  this 


^  Fauhr  ttaLx.  MOler,  3  Dallas'  Rep.  411. 
'  Stat.  1782,  ch.  9.  a.  3. 
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upon  any  other  court  in  the  Commonwealth,  but  the 
Court  of  Common  Pleas  m  common  with  this  Court, 
possesses  power  to  establish  such  rules  and  regulations 
as  may  be  necessary  to  the  orderly  conducting  of  the 

business  of  the  court.* 

The  right  to  punish  for  disobediepce  to  such  rules  is 
necessarily  incident  to  the  power  to  establish  them, 
and,  as  a  general  rule,  all  courts  of  record  possess  an 
inherent  right  to  punish  by  fine  and  unprisonment  any 
thing  which  is  strictly  a  contempt  of  such  court.* 

The  rules  and  orders  of  court  thus  established*  and 
thus  obligatory  when  established,  together  with  legis- 
lative  enactments  ajid  judicial  decisions  in  the  cases 
where  they  have  been  thought  necessary,  are  the 
sources  of  the  practice  in  the  courts  of  this  Common- 
wealth. 

Our  practice,  compared  with  that  in  the  English 
Courts,  is  exceedingly  shnple;  and  as  the  Court  of 
Common  Pleas  has  jurisdiction  throughout  the  Com- 
monwealth, and  the  appellate  and  correcting  power  of 
the  Supreme  Court  extends  over  all  the  coiffts,  the 
practice  in  the  several  courts  is,  with  but  trifling  ex- 
ceptions, uniform  throughout  the  Commonwealth. 

The  present  treatise  upon  practice  is  for  convenience 
divided  into  two  books.  In  the  first  book  are  consid- 
ered in  their  order,  the  several  steps  which  must  be 
taken  in  every  suit,  which  proceeds  regularly  fi'om  the 
issuing  of  the  writ,  through  a  trial,  to  judgment  and 
execution,  in  the  same  court  where  it  originated. 

The  second  book  treats  of  those  incidental  steps 
which  are  not  indispensable  to  the  regular  completion 
of  any  suit,  but  which  may  be  taken  in  every  one  ac- 

'  Stat.  1890,  ch.  79.  r.  7.       '  Vid.  Stat  17B4,  cb.  28.  s.  6. 
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cording  to  circumstances,  including  the  methods  of 
carrying  actions  from  an  inferior  to  a  superior  Court. 

This  division  has  been  adhered  to  as  strictly  as  was 
practicable.  And  it  was  deemed  useful,  before  enter- 
ing upon  the  main  subject,  briefly  to  state  the  jurisdic- 
tion of  the  Courts  of  the  United  States  and  of  Massa- 
chusetts. 


CH.  II.]       JURISDICTION    OP    COURTS,  &C. 


CHAPTER  11. 

JURISDICTION  OF  COURTS  OF  THE  UNITED  STATES. 

Sect.  I.    Supreme  Court  op  the  United  States. 

By  the  constitution  of  the  United  States,  "  the  judi- 
cial power  of  the  United  States  is  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish.  The  Judges, 
both  of  the  Supreme  and  inferior  courts,  sHall  hold 
their  offices  durmg  good  behaviour ;  and  shall,  at  stated  * 
times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  durmg  their  continuance  in 
office.''^ 

1.  Original.  The  Judicial  power  of  the  United 
States  extends  to  all  cases  in  law  and  equity,  arismg 
under  the  constitution,  the  laws  of  the  United  States, 
and  treaties  made  or  which  shall  be  made  imder  their 
authority;  to  all  cases  aflfecting  ambassadors,  other 
public  ministers,  and  consuls ;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies  to  which 
the  United  States  shall  be  a  party ;  to  controversies 
between  two  or  more  States ;  between  a  State  and  citi- 
zens of  another  State ;  between  citizens  of  different 
States ;  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  diflfefent  States,  and  between  a 
State  or  the  citizens  thereof,  and  foreign  States,  citi- 
zens or  subjects.*' ' 

"In  all  cases  aflfecting  ambassadors,  other  public 


*  Art  3.  8. 1.  '  Art.  3.  s.  2. 
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ministers,  and  consuls,  and  those  in  which  a  State  shall 
be  a  party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  other  cases  before  mentioned,  the  Su- 
preme Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  Congress  shall  make.*'* 

By  an  amendment  to  the  constitution,  "  the  judicial 
power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of  any  for- 
eign State."  ^ 

The  Supreme  Court '  consists  of  a  Chief  Justice  and 
six  associate  Justices,  any  four  of  whom  make  a  quo- 
rum.^ 

The  Supreme  Court  has  exclusive  jurisdiction  of  all 
suits  and  proceedmgs  against  ambassadors,  other  public 
ministers  and  consuls ;  and  original,  but  not  exclusive 
jurisdiction  of  all  suits  brought  hy  them.* 

The  Courts  of  the  United  States  have  not  jurisdic- 
tion, when  both  parties  are  aliens.*  Nor  of  suits  be- 
tween citizens  of  diflFerent  States,  except  where  one  of 
the  parties  is  a  citizen  of  the  State  where  the  suit  is 
brought.® 

2.  Appellate.  An  appeal  lies  to  the  Supreme  Court 
of  the  United  States,  from  any  ^  final  judgment  or  de- 
cree in  the  Circuit  Court  or  District  Com-t,  where  the 
matter  in  dispute  exceeds  the  sum  of  tvm  tfurasand 


» Art.  3,  g.  2. 

'Art.  in  addition,  11. 

«  Stat  U.  S.  1807,  ch.  71,  s.  5. 
*Stat.  U.  S.  1789,  ch.  20,8. 13. 

*  Montalet  v.  Murray,  4  Cranch,  Rep.  46 ;  Hodgson  d.  al.  v.  Bowerbank^ 

eial8'5  Cranch  Rep.  303. 

^  fFhxU  V.  Fmner,  1  Mason,  Rep.  520. 
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dollars ;  but  no  new  evidence  is  received,  and  the  judg- 
ment is  only  reversed  or  affirmed,  except  in  cases  of 
admiralty  and  maritime  jurisdiction.^ 

It  is  provided  by  statute,  **  that  a  final  judgment  or 
decree  in  any  suit,  in  the  highest  court  of  law  or  equity 
of  a  state  in  which  a  decision  in  the  suit  could  be  had, 
where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties,  or 
laws,  of  the  United  States,  and  the  decision  is  in  favor 
of  such  their  validity ;  or  where  is  dravra  in  question 
the  construction  of  any  clause  of  the  constitution,  or  of 
a  treaty,  or  statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  agamst  the  title,  right, 
privilege,  or  exemption,  specially  set  up  or  claimed  by 
either  party,  under  such  clause  of  the  said  constitution, 
treaty,  statute,  or  commission, — may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court  of  the 
United  States  upon  a  writ  of  error. '*  "  But  no  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal, 
in  any  such  case  as  aforesaid,  but  such  as  appears  on 
the  face  of  the  record,  and  immediately  respects  the 
before-mentioned  questions  of  validity  or  construction 
of  the  said  constitution,  treaties,  statutes,  commissions 
or  authorities  in  dispute."^ 

The  Supreme  Court  has  power  to  issue  writs  of  man- 
damusy  quo  warranto^  and  generally  to  exercise  that 
superintending  authority  over  all  inferior  courts,  which 

'  Stat  U.  S.  1789.  ch.  20.  s.  22 ;  lb.  1803.  ch.  93.  s.  2 ;  lb.  1819.  ch. 
143. 
>  Stat  U.  S.  1789.  ch.  20.  s.  25. 
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almost  necessarily  belongs  to  the  Court  of  dernier  re-- 
sort  in  any  government.  In  common  with  the  other 
Courts  of  the  United  States,  it  has  power  to  issue  writs 
of  habeas  corpuSy  scire  facias^  and  other  writs  necessary 
for  the  exercise  of  its  jurisdiction,  and  to  relieve  from 
imprisonment  by  habeas  corpus^  persons  unjustly  de- 
tained under  color  of  the  authority  of  the  United  States.* 
Whenever  there  is  a  difference  of  opinion  m  the  Circuit 
Court  between  the  judges,  the  pomt  upon  which  the  dis- 
agreement happens  shall,  during  the  same  term,  upon 
the  request  of  either  party,  be  stated  under  the  direction 
of  the  judges,  and  certified  to  the  Supreme  Coiu-t  at 
their  next  session  thereafter,  and  shall  be  finally  deci- 
ded by  the  Supreme  Court.^ 

Sect.  II.   Circuit  Courts  of  the  United  States. 

There  are  seven  circuits  in  the  United  States,  cor- 
responding to  the  number  of  judges  in  the  Supreme 
Court.  These  circuits  are  subdivided  mto  districts. 
In  each  district,  two  circuit  courts  are  holden  annually, 
by  one  of  the  judges  of  the  Supreme  Court,  and  the 
district  judge  of  the  district.  This  court  may  also  be 
holden  by  two  judges  of  the  Supreme  Court,  or  in  case 
of  the  absence  or  disability  of  the  district  judge,  by  one 
judge  only  of  the  Supreme  Court.* 

These  circuits  do  not,  however,  include  all  the  States. 
Several  of  those  more  recently  admitted  into  the  imion 
are  not  annexed  to  any  circuit,  but  m  these,  the  judges 
of  the  district  courts  residing  within  them,  perform  the 
duties  of  circuit  judges. 

» Stat  U.  S.  1789.  ch.  20.  fe.  13, 14. 

'  Stat.  U.  S.  1802.  ch.  31.  s.  6. 

">  Stat  U.  S.  1802.  ch.  31.  8. 4 ;  Stat  U.  S.  1807.  ch.  71. 
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1.  Ordinal.  It  is  provided  by  statute,  "that  the 
Circuit  Courts  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  all  suits 
of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  Jive  hundred  dollars,  and  the  United 
States  are  plaintiffs  or  petitioners;  or  an  alien  is  a 
party ;  or  the  suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought,  and  a  citizen  of  another  state.'' 
But  no  Circuit  Court  *' shall  have  cognizance  of  any 
suit  to  recover  the  contents  of  any  promissory  note,  or 
other  chose  in  action,  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court,  to  re- 
cover the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange."  ^ 

This  power  has  been  enlarged  by  a  subsequent  stat- 
ute, by  whicl^.the  Circuit  Court,  concurrently  with  the 
District  Court  of  the  United  States,  and  the  courts  and 
magistrates  of  the  several  states,  is  vested  with  juris- 
diction of  all  suits  at  common  law,  where  the  United 
States,  or  any  officer  thereof,  under  the  authority  of 
any  act  of  congress,  shall  sue,  although  the  debt, 
claim,  or  other  matter  in  dispute,  shall  not  amount  to 
one  hundred  dollars.^ 

All  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  belong  to  the  jurisdic- 
tion of  the  Ch'cuit  Courts, — those  above  the  degree  of 
ordinary  misdemeanors,  exclusively, — others  concur- 
rently with  the  District  Courts.' 


*  Stat  U.  S.  1789.  ch.  20.  s.  11. 
'  Stat  U.  S.  1815.  cb.  253.  0.  4. 
'  Stat  U.  S.  1789.  ch.  20.  8. 11  &  9. 
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Hie  Circuit  Court  has  original  jurisdiction  of  suits 
for  forfeitures  relatmg  to  copyrights,  patents,  &c.* 

This  court,  concurrently  with  the  District  Courts, 
has  cognizance  of  forfeitures  incurred  under  the  acts 
prohibiting  the  slave  trade  f  of  penalties  under  the  act 
regulating  the  number  of  passengers  to  be  carried  in 
passenger  ships ;  ^  and  of  suits  on  assigned  debentures ;  ^ 
and  concurrently  with  the  state  courts,  of  all  actions  in 
which  the  United  States  Bank  are  plainti&  or  defend* 
ants.' 

2.  Appellate.  The  Circuit  Court  has  appellate 
jurisdiction  from  all  final  decrees  and  judgments  in  the 
District  Court,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  of  Jifty  dollars.^ 

When  the  judge  of  any  District  Court  is  disabled 
from  interest,  or  any  other  cause  to  try  a  case  pending 
in  that  court,  it  may  be  removed  for  trial  to  the  Circuit 
Court.^ 

Any  suit  commenced  in  a  state  court,  of  which  the 
Circuit  Court  has  concurrent  jurisdiction,  may  be  re- 
moved from  such  state  court  to  the  Circuit  Court  by 
the  defendant,  upon  motion  to  be  made  at  the  time  of 
entering  his  appearance,  and  upon  his  giving  security 
for  entering  the  action  &c,  according  to  the  provis- 
ions of  the  statute.^ 


'  Stat  U.  S.  1800.  ch.  25.  a.  3.  lb.  1819.  ch.  143. 
»  Stat.  U.  S.  1794.  ch.  11,  s,  1.  lb.  1800.  cb.  51.  &  5.  lb.  1803.  ch. 
63.  lb.  1807.  ch.  77. 

*  Stat.  U.  S.  1819.  ch.  170.  a  1. 

*  Stat.  U.  8. 1799.  ch.  128.  b.  80. 

*  Stat.  U.  S.  1816.  ch.  44.  k  7. 

•Stat.  U.  S.  1789.  cb.  20.  s.  22.  lb.  1803.  ch.  98.  s.  2.  lb.  1815.  ch. 
253.  s.  2. 

^  Stat.  U.  S.  1792.  ch.  36.  s.  11.  ib.  1809.  ch.  94.  s.  1.  lb.  1821.  ch.  189. 

»  Stat  U.  S.  1789.  ch.  20.  s.  12.  Ib.  1815.  ch.  184.  s.  8.  Ib.  1815,  ch. 
246.  &  6.  Ib.  1817.  ch.  283.  s.  2. 
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This  motion  must  be  in  writmg ;  and  ought  to  shew 
good  cause  for  the  removal,  or  the  motion  will  be  over- 
ruled. If  allowed,  this  allowance  will  not  be  binding 
upon  the  Circuit  Court,  but  the  action  will  be  retained 
or  dismissed,  according  to  the  facts  in  the  case*  with- 
out reference  to  the  cowts  below.* 

In  all  actions  commenced  in  the  Circuit  Court,  the 
citizenship  of  the  parties,  or  the  alienage  of  one  of 
them,  or  any  other  circumstance  necessary  to  give 
it  jurisdiction,  must  be  set  forth  by  positive  averment, 
and  if  there  is  not  a  sufficient  allegation  upon  the  record 
for  that  purpose,  the  suit  will  not  be  sustained.  This 
is  upon  the  ground  of  its  being  a  court  of  limited  and 
special  jurisdiction.' 

If  in  a  suit  by  a  citizen  of  one  state  against  a  citizen 
of  another,  the  defendant  wishes  to  remove  the  cause 
into  the  Cbcuit  Court,  his  petition  must  allege  that  he 
IS  a  citizen  of  the  other  state.  It  is  not  sufficient  to 
say  that  he  is  resident  there.^ 

In  a  case  of  an  appeal  claimed  under  the  act  of  1789, 
before  referred  to,  where  the  construction  of  a  statute 
of  the  United  States  was  drawn  in  question,  the  Supreme 
Court  held  that  to  sustain  the  appeal,  it  was  not  suffi- 
cient that  the  construction  of  the  statute  was  drawn  in 
question,  and  that  the  decision  was  against  the  party, 
but  that  his  title  must  depend  upon  the  statute.^ 


>  Stat  U.  S.  1789.  ch.  20.  s.  25.    1  Dunlap's  Pnict  230.    Redmond 
r.  RugBiiL  12  Johns.  Rep.  153. 

*  Bingham t.  Cabot,  ttal.3  Ddlas'  Rep.  19, 382.  Turner  v.  EmiUe,  4  Dal- 

1  as*  Rep.  7.   Turner  v.  Bank  of  JSTorOi  .America,  4  Dallas'  Rep.  8.  Montalet 

V.  Murray,  4  Cranch.  Rep.  46.  Hodgson  et  al,  v.  Botoerbank  et  ala,  5  Cranch. 

Rep.  303.    Sullivan  v.  The  Fulton  Steam  Boat  Company,  6  Wheat.  Rep. 

450. 
'  Corp  V.  VermUye,  3  Johns.  Rep.  145. 

*  maiams  V.  J^arria,  12  Wheat.  Rep.  117. 
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Sect.  III.  District  Courts  of  the  UnitedStates. 

The  number  of  District  Courts  in  the  United  States 
is  thirty-one,  seven  of  the  larger  states  having  two  and 
the  other  states  one  each.  These  courts  are  holden  by 
a  single  judge,  who  holds  annually  four  stated  terms ; 
they  have  exclusive  jurisdiction  of  all  minor  offences 
against  the  United  States,  committed  within  their 
respective  districts,  and  upon  the  high  seas,  which  are 
punishable  by  fine  not  exceeding  one  hundred  dollars, 
or  six  months  imprisonment/ 

District  Courts  also  have  exclusive  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  laws  of  imposts,  navigation 
or  trade,  of  the  United  States,  where  the  seizures  are 
made  on  waters  navigable  fi^om  the  sea,  by  vessels  of 
ten  or  more  tons  burthen,  within  their  respective  dis- 
tricts, as  well  as  upon  the  high  seas ;  saving  to  suitors, 
in  all  cases,  the  right  of  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it.* 

District  Courts,  also,  have  exclusive  original  cogniz- 
ance of  all  seizures  on  land,  or  other  waters  than  as  afore- 
said, made,  and  of  all  suits  for  penalties  and  forfeitures 
incurred,  under  the  laws  of  the  United  States.  They  also 
have  cognizance  concurrent  with  the  courts  of  the  sev- 
eral states,  or  the  Circuit  Courts,  as  the  case  may  be,  of 
all  causes  where  an  alien  sues  for  a  tort  only  in  violation 
of  the  law  of  nations,  or  a  treaty  of  the  United  States ; 
and  of  all  suits  at  common  law,  where  the  United 


'  Stat.  U.  S.  1789.  ch.  20.  b.  9. 
'Stat  U.S.  1789.  ch.  90.  s.  9. 
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States  sue  and  the  matter  in  dispute  amounts,  exclusive 
of  costs,  to  the  sum  of  one  hundred  dollars.^ 

They  also  have  jurisdiction  exclusively  of  the  cx)urts 
of  the  several  states  of  all  suits  against  consuls  or  vice 
consuls,  except  for  offences  above  the  description  afore- 
said. And  the  trial  of  issues  in  fact,  in  the  District 
Courts  in  all  causes,  except  civil  causes  of  admh^alty 
and  maritime  jurisdiction  shall  be  by  jury.* 

The  subjects  of  which  these  courts  have  cognizance 
concurrently  with  the  Circuit  Courts  have  been  stated 
under  the  head  of  Circuit  Courts. 

District  Courts,  concurrently  with  the  state  courts, 
have  jurisdiction  in  suits  for  penalties  and  forfeitures, 
under  laws  passed  for  the  collection  of  direct  taxes  and 
internal  duties.' 

Almost  the  whole  civil  busmess  of  the  District  Courts 
consists  of  suits  in  admiralty,  which  must  be  commenced 
in  those  courts,  and  of  suits  at  common  law  in  favor  of 
the  United  States  or  their  officers,  or  for  penalties  and 
seizures  under  their  laws,  and  of  proceedings  for  the 
repeal  of  patents,  few  occasions  occurring  which  call 
for  the  exercise  of  their  jurisdiction  in  relation  to  aliens 
and  consuls.  And  these  courts  have  proved  to  be  in 
practice,  what  they  were  no  doubt  designed  to  be,  the 
admiralty  and  exchequer  courts  of  the  nation/ 


'  StaL  U.  S.  1789.  ch.  90.  s.  9.    But  now  by  Stat.  U.  S.  1815.  ch.  253. 
4.  in  all  caaes  though  the  amount  be  less  than  $100. 
»  Stat  U.  S.  1789.  ch.  20.  a.  9. 
'  Stat.  U.  S.  1815.  ch.  253. 
^  1  Paine  and  D.  Piact  249. 
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CHAPTER  III. 

JURISDICTION  OF  COURTS  IN  MASSACHUSETTS. 

Sect.  I.  Supreme  Judicial  Court. 

The  jurisdiction  of  the  several  courts  in  this  Com- 
monwealth depends  upon  the  several  statutes  by  which 
they  were  erected.* 

The  highest  court  known  in  our  law»  is  the  Supreme 
Judicial  Court,  which  consists  of  a  Chief  Justice,  and 
three  associate  Justices,  who  hold  their  offices  during 
good  behavior.^ 

It  was  formerly  requisite  that  the  court  should  be 
holden  in  all  instances  by  a  majority  of  its  members. 
But  by  the  statutes  of  1804«  ch.  105;  1817.  ch.  63; 
1820.  cK  14;  1828,  ch.  2;  and  1832.  ch.  130,  power 
18  given  to  one  justice,  to  hold  the  court  for  all  purposes, 
except  for  the  trial  of  capital  offences,  and  decidmg 
questions  and  issues  of  law.  By  the  statutes  aioresaid, 
it  is  also  provided,  that  all  questions  of  law,  arising 
before  one  judge  may  be  reserved  for  the  decision  of 
the  whole  court.  This  may  be  done  by  a  bill  of  ex- 
ceptions,  duly  prepared  and  tendered  to  the  judge,  or 
it  may  be,  and  most  usually  is,  by  a  report  of  the  case 
by  the  judge. 

Original  and  excltisive  jurisdiction.  The  Supreme 
Judicial  Court  has  not  original  jurisdiction  of  any 
causes,  civil  or  criminal,  which  are  made  originally 


'  Mountfofi  y.  HaUj  1  Mass.  Rep.  443.    CommofwoeaUh  v.  JohiMonj  8 
Mass.  Rep.  87. 
'  Stat  182a  ch.  96. 
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cognizable  by  any  other  court,  unless  such  jurisdiction 
has  been  given  expressly,  or  by  inevitable  implication/ 

This  court  has  by  statute,  origmal  and  exclusive 
jurisdiction  in  all  cases  of  divorce  and  alimony,  and  the 
mode  of  proceeding  in  them  is  regulated  by  the  prac- 
tice of  the  civil  law.^ 

In  addition  to  the  general  power  given  to  this  court, 
in  relation  to  alimony  and  divorce,  it  is  empowered  by 
Stat  1787.  ch.  32.  to  enable /ernes  covert  whose  hus- 
bands have  abandoned  them,  without  making  any 
sufficient  provision  for  them,  to  contract  in  their  own 
name  and  to  sell  and  convey,  and  sue  for  any  property, 
real  or  personal,  belonging  to  them  in  their  own  right, 
and  any  contracts  they  may  make  by  virtue  of  this 
authority  will  bind  the  husband  in  case  of  his  return  in 
the  same  way,  as  contracts  made  before  coverture. 

And  by  Stat.  1833.  ch.  127.  when  any  married  man 
has  absented  himself  from  the  Commonwealth  and 
abandoned  his  wife,  without  sufficient  provision  for  her 
support,  the  Supreme  Judicial  Court,  upon  application 
of  such  wife,  may  authorize  any  person,  holding  money 
or  other  personal  estate  to  which  her  husband  is  enti<< 
tied  in  her  right,  to  pay  or  deliver  the  same  or  any  part 
thereof,  to  such  wife,  and  to  authorize  her  to  release 
or  discharge  the  same,  and  such  release  or  discharge 
shall  be  as  valid  as  if  made  by  the  husband. 

By  Stat.  1817.  ch.  190.  s.  6.  this  court  is  also  made 
the  Supreme  Court  of  Probate ;  and  original  and  ex- 
clusive jurisdiction  is  given  to  it,  in  all  cases,  where  a 


^  CommonweaUh  v.  Johnsorij  8  Mass.  Rep^  87. 

*  Stat.  1785.  ch.  69.  a.  7.    Stat  1805.  ch,  57.    Stat  1810.  ch.  119.  Stat 
1820.  ch.  56.  Stat.  1823.  ch.  7a    Stat  1824.  ch.  138.    Stat  1828.  ch.  55. 
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judge  of  probate  is  ia  party.*  The  mode  of  proceeding 
in  such  cases  is  conformable  to  the  practice  prevailing 
in  the  Court  of  Probate,  but  the  rules  of  evidence  are 
the  same  as  in  common  law  proceedings,  except  when 
altered  by  statute.^ 

The  original  and  exclusive  equity  powers  of  this 
court  will  be  stated  imder  the  general  head  of  its 
chancery  jurisdiction.* 

The  only  original  and  exclusive  criminal  jurisdic- 
tion, now  possessed  by  the  Supreme  Judicial  Court,,  is 
that  of  capital  cases  in  the  county  of  Suflfolk.*  In  the 
other  counties  it  has  the  exclusive  right  of  trying  cap- 
ital cases,  but  they  must  originally  be  prosecuted  in 
the  Court  of  Common  Pleas,  and  then  removed  for  trial 
to  the  Supreme  Judicial  Court.* 

This  coiu-t,  or  any  one  judge  thereof  in  term  time, 
or  any  one  or  more  of  the  justices  thereof,  in  vacation, 
has  the  exclusive  right  to  issue  writs  of  habeas  corpus.^ 

By  Stat.  1833.  ch.  171.  a  trustee  writ  may  be  is- 
sued from  the  Supreme  Judicial  Court  in  all  cases, 
where  an  original  writ  would  lie  to  that  court,  and,  in 
such  case,  the  writ  may  be  issued  under  the  seal  and 
signed  by  the  clerk  of  the  Supreme  Judicial  Court. 

Original  and  concurrent  jurisdiction. — In  civil  ac- 
Hons  at  law,  the  Supreme  Judicial  Court  has  no  origi- 
nal jurisdiction  concurrently  with  any  other  court, — its 


» Stat.  1786.  ch.  55. 

^EveUthy.  Crouch  and  ux.  15  Mass.  Rep.  307. 

'  Supra,  page. 

*Stat.  1^12.  ch.  133. 

^  Stat  1832.  ch.  130.  s.  1. 

*  Stat  1784.  ch.  72.  Stat  1808.  ch.  80.  But  see  Stat  1814.  ch.  136. 
a  3.  that  C.  C.  Pleas  may  also  issue  habeas  corptUy  where  a  minor  enlists 
in  the  U.  S.  Army. 
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jurisdiction  in  these  cases  being  either  exclusive^  or 
merely  appellate. 

The  original  equity  powers  which  it  has,  concur- 
rently with  any  other  court,  will  be  stated  under  the 
head  of  its  cAancery  jurisdiction.* 

In  the  county  of  Suffolk,  the  criminal  jurisdiction- 
of  the  Supreme  Judicial  Court  is  concurrent  with  that 
of  the  Municipal  Court,  except  in  capital  cases,  where, 
as  we  have  seen,  its  jurisdiction  is  original  and  exclu- 
sive.^ In  all  other  parts  of  the  Commonwealth,  its 
criminal  jurisdiction  is  in  no  case  concurrent  or  origi- 
nal, but  merely  appellate,  except  in  capital  cases, 
which  thb  court  alone  can  <n/,  though  they  must  be 
originally  prosecuted  m  the  Court  of  Common  Pteas.' 

The  Supreme  Judicial  Court,  m  common  with  the 
Court  of  Common  Pleas,  and  also  with  two  justices  of 
the  quorum,  has  power  to  let  persons  to  bail  at  their 
discretion.'* 

The  Supreme  Judicial  Court,  concurrently  with  the 
Court  of  Common  Pleas,  and  the'  Probate  Court*  has 
power  to  grant  leave  to  executors,  administrators  and 
guardians,  to  sell  real  estate  for  the  payment  of  debts, 
and  charges  of  admmistration  where  it  will  be  for  the 
benefit  of  all  concerned^; — and  concurrently  with  the 
Court  of  Common  Pleas,  to  grant  license  to  executors 
and  administrators  to  convey  real  estate  in  pursuance 
of  a  contract  made  by  the  deceased,  upon  application 
of  the  person,  with  whom  the  contract  was  made,  and 

'  Supra,  page.  19. 
»  Stat  1812.  ch.  133. 
'  Stat  1832.  ch.  130. 
«  Stat  1812.  ch.  30. 

»  Stat  1817.  ch.  190.  s.  10.  Stat.  1830.  ch.  45. 
•  Stat  1783.  ch.  32, 38.  Slat  1806.  ch.  102.  Stat  1818.  ch.  112.  Stat 
1817.  ch.  182.  and  vid.  Stat  1828.  ch.  121. 


V  • 
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the  performance  of  the  contract  on  his  part,  or  a  readi- 
ness to  perform.* 

J^ppeUate  jurisdiction.  By  Stat  1782.  ch.  9.  «.  1. 
the  Supreme  Judicial  Court  has  general  jurisdiction  in 
all  actions  real,  personal,  and  mixed,  legally  brought 
before  them,  by  appeal,  review,  writ  of  error,  or  oth- 
erwise. 

In  all  actions  at  law,  real  oi:  personal,  an  appeal  lies 
from  the  Court  of  Common  Pleas  to  the  Supreme  Judi- 
cial Court  where  any  issue  has  been  jomed,  and  in  which 
the  debt  or  damage  demanded  exceeds  the  sum  of  one 
hundred  dollars.^ 

In  equitify  an  appeal  lies  to  the  Supreme  Judicial 
Court  from  the  Court  of  Conunon  Pleas,  in  the  cases  in 
which  chancery  powers  have  been  given  to  the  latter 
court.* 

In  criminal  cases,  in  the  county  of  Suffolk,  an  appeal 
lies  from  the  Municipal  Court  to  the  Supreme  Judicial 
Court,  in  all  cases  in  which  the  former  court  has  orig- 
inal jurisdiction,  that  is,  in  all  cases  except  capital  ones.'* 
In  all  the  other  coimties,  an  appeal  lies  to  the  Supreme 
Judicial  Court  from  the  Court  of  Common  Pleas,  in  all 
cases  which  this  latter  court  has  power  to  try — that  is 
all  but  capital  ones, — where  the  offence  is  punishable  by 
confinement  to  hard  labor  for  a  term  exceeding  five 
years.^ 

By  Stat.  1 782.  ch.  9.  s.  2.  a  general  supermtending 

*  Stat.  1783.  ch.  32.  s.  4. 
«  Stat.  1820.  ch.  79.  s.  4. 

^  Stat.  1785.  cb.  22.  Stat.  1798.  ch.  77.  The  equity  powers,  in  cases 
of  actions  for  forfeitures  and  bills  to  redeem  mortga^s,  given  by  these 
statutes  to  the  Court  of  Common  Pleas,  concurrently  with  the  Supreme 
Judicial  Court,  and  subject  to  an  appeal  to  the  Supreme  Judicial  Court, 
are  the  only  equity  powers  it  possesses. 

*  Stat  1799.  ch.  81.  s.  7.  and  see  Stat.  1782.  ch.  14.  s.  3. 

*  Stat  1832.  ch.  130.  s.  3. 
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power  is  given  to  the  Supreme  Judicial  Court  over  all 
the  inferior  courts  of  the  Commonwealth,  by  certiorari, 
mandamus,  quo  warranto,  &c :  and  this  court  is 
vested  generally  with  the  powers  which  appertam  to 
the  court  of  King's  Bench  in  England. 

CSumcery  jurisdiction.  By  Stat.  1785.  ch.  22.  chan- 
cery powers  are  given  to  the  Supreme  Judicial  Court, 
concurrently  with  the  Court  of  Common  Pleas,  in  all 
causes  instituted  .for  the  recovery  of  the  forfeiture  an- 
nexed to  any  "  articles  of  agreement,  covenant,  con- 
tract, (Mr  charter-party,  bond,  obligation,  or  other  spe- 
cialty, or  for  forfeiture  of  real  estate  upon  condition, 
by  deed  of  mortgage,  or  bargain  and  sale  with  defea- 
sance,"—  to  enter  judgment  for  such  sum,  as  in 
equity  and  good  conscience  is  due.  Chancery  power 
is  in  like  manner  given  it,  in  relation  to  bills  filed  by 
mortgagors  to  redeem  estates  out  of  the  hands  of 
mortgagees,  before  the  expiration  of  the  equity  of  re- 

The  foregoing  chancery  power  is  the  only  one  pos- 
sessed by  the  Supreme  Judicial  Court,  concurrently 
with  the  Court  of  Conmion  Fleas,  or  with  any  other 
court.     All  its  other  equity  powers  are  exclusive. 

By  Stat,  1817.  ch.  87.  power  to  hear  and  determme 
in  equity,  all  cases  of  trust  arising  under  deeds,  wills, 
or  in  the  settlement  of  estates,  and  all  cases  of  con- 
tract in  writing,  where  a  party  claims  the  specific  per- 
formance of  the  same,  where  there  is  nol  a  plain,  ade- 
quate and  complete  remedy  at  law,  is  given  to  this  court. 

By  Stai.  1818.  ch.  122.  s.  2.  a  more  general  chancery 
power  is  given  to  this  court  in  relation  to  averaging 


*  Slat.  1798.  ch.  77.    And  rid.  stat.  1804.  ch.  103.    Stat  1815.  ch.  137. 
Sirt.  1618.  ch.  96.    Stat  1621.  cb.  65.    Stat  1833.  ch.  201. 
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losses  in  maritime  cases,  among  the  mdividuals  liable 
thereto,  with  power  to  entertam  bills  of  discovery. 

By  Stat.  1823.  ch.  140.  «.  1.  power  is  given  to  the 
Supreme  Judicial  Court,  on  application  by  bill,  petition 
or  complaint,  where  property  is  secreted  or  withheld, 
to  order  the  same  to  be  delivered  up,  or  compel  such 
discoveries  and  disclosures,  and  make  such  orders,  in- 
junctions and  decrees,  as  equity  shall  require. 

By  sect.  2.  of  the  same  statute,  power  is  given  to  this 
court  to  hear  and  determine  in  equity,  all  disputes  be- 
tween copartners,  joint-tenants^  and  tenants  in  com- 
mon, and  their  legal  representatives :  And  by  sect.  3. 
in  both  the  above  cases,  to  issue  all  writs  and  process- 
es necessary  to  the  full  effect  of  the  powers  granted. 

By  Stat.  J  826.  ch.  109.  motions,  interlocutory  or- 
ders and  decrees  in  equity,  as  to  the  time  and  mode  of 
making  them,  and  notices  to  parties  thereof — the  re- 
cording official  determinations  in  equity — the  appoint- 
ment of  Masters  in  Chancery,  and  the  subject  of  costs 
in  equity,  are  regulated.  And  by  Stat.  1827.  ch.  26, 
power  is  given  to  any  justice  of  the  Supreme  Judicial 
Court,  to  issue  either  in  term  time  or  vacation,  all  writs 
and  processes,  necessary  to  carry  into  effect  any  decree, 
order  or  injunction,  that  may  have  been  previously  made 
or  passed. 

By  Stat.  1827.  ch.  88.  power  is  given  to  this  court  to 
hear  and  determine  in  equity  any  matter  touching  waste 
or  nuisance. 

By  Stat.  1828.  ch.  60.  power  is  given  this  court  to 
authorize  any  receiver  that  may  have  been  appointed 
in  any  case,  to  compound  or  give  time  for  the  payment 
of  any  demand  in  his  hands. 

By  Stat.  1829.  ch.  121.  any  one  or  more  of  the  jus- 
tices of  the  Supreme  Judicial  Court  in  term  time,  or 
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vacation,  on  complaint  of  any  attaching  creditor,  may 
issue  an  injunction  against  any  debtor,  whose  real  es- 
tate has  been  attached,  and  who  undertakes  to  cut  and 
carry  away  the  wood,  or  remove  any  fixtures  therefi'om, 
and  stay  such  cuttmg  and  removal. 

By  Stat.  1830.  ch.  90.  the  Supreme  Judicial  Court  is 
authorized  to  hear  and  determine  in  equity,  all  matters 
relating  to  the  donation  of  Benjamin  Count  Bumford, 
to  the  American  Academy  of  Arts  and  Sciences. 

By  Stat.  1 832L  ch.  1 62.  this  court  may  hear  and  de- 
termine in  equity  all  disputes  and  controversies  between 
co-executors  and  co-administrators,  and  between  their 
legal  representatives,  where  there  is  no  plain  and  ade- 
quate remedy  at  law. 


Sect.  IL  Court  op  Common  Pleas. 

The  present  Court  of  Common  Pleas  was  created  by 
Stat.  1820.  ch.  79.  and  consists  of  one  Chief  Justice, 
and  three  associate  Justices.  Its  jurisdiction  extends 
throughout  the  Commonwealth,  and  the  court  may  be 
holden  for  all  purposes  by  one  judge. 

In  dvil  actions. — The  Court  of  Common  Pleas  has 
ordinal  and  exclusive  jurisdiction  of  all  civil  actions 
arismg  within  the  several  counties,  except  the  few  cases 
of  which,  as  we  have  seen,  original  jurisdiction  is  given 
to  the  Supreme  Judicial  Court,  and  excepting  also  the 
actions,  where  the.  damage  claimed  does  not  exceed  the 
sum  of  twenty  dollars,  of  which  justices  of  the  peace 
have  origmal  jurisdiction.^ 


'  Stat.  1807.  ch.  123. 
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It  has  appellate  jurisdiction  of  all  civil  cases,  tried 
before  a  justice  of  the  peace  or  before  any  Justices 
Court.* 

The  jurisdiction  of  this  court  is  ^final  in  all  civil  ac* 
tionSy  where  the  ad  damnum  in  the  writ,  does  not 
exceed  the  sum  of  one  hundred  dollars.^  Where  it 
does  exceed  that  amount,  an  appeal  lies  to  the  Supreme 
Judicial  Court  f  and  in  all  cases,  exceptions  lie  from 
any  judgment  in  the  Court  of  Common  Pleas  to  the 
Supreme  Judicial  Court.* 

Jh  criminal  cases.  —  The  criminal  jurisdiction  of  the 
Court  of  Common  Pleas,  is  derived  from  8ta4.  1832. 
ch.  130. 

By  this  statute,  in  all  the  counties  in  the  Common- 
wealth, except  that  of  Suflfolk  —  the  Court  of  Common 
Pleas  has  exclusive  original  jurisdiction  of  all  crimes 
and  misdemeanors,  except  those  crimes  which  are  pun- 
bhable  with  death,  and  even  these  must  be  originally 
prosecuted  in  this  court,  thoi^h  removed  into  the  Su- 
peme  Judicial  Court  for  trial. 

It  has  appdlate  jurisdiction  c^  all  criminal  cases  tried 
before  a  justice  of  the  peace,^  except  in  the  county  of 
Suflfolk.^ 


>  Stet  1768.  ch.  43.  s.  a    Btatt.  1821.  ch.  109. 6. 6. 

'  fitat.  im>.  di.  79.  8. 4.  ^  lb.  ^  lb.  8.  5. 

^  Stat.  1783.  cb.  51.  s.  S.  ^  Stat.  1800.  qh.  44.  a.  3. 

Abfe. — In  the  county  of  Suffolk,  the  original  criminal  jurisdiction,  which 
by  Staf.l832,is  given  to  the -Court  of  Common  Pleas,  in  all  the  counties 
«scept  Svffolk,.is  ez^^ised  by  the  Mnnicipa]  Court  of  the  city  of  Bos- 
ton, concurrently  with  the  Supreme  Judicial  Court,  by  virtue  of  Stat, 
1812.  ck.  133.  with  this  difference,  that  in  this  county  capital  cases  must 
be  originally  prosecuted  in  the  Supreme  Judicial  Court 

The  appdlate  criminal  jurisdiction  of  cases,  tried  before  a  justice  of 
the  peace,  which  in  all  the  counties  except  Suffolk,  is  vested  in  the  Court 
of  Common  Pleas,  in  that  county  belongs  to  the  Municipal  Court,  by 
iStat  1800.  cA.  44. «.  3. 
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The  criminal  jurisdiction  of  this  court  is  final  in  all 
cases  which  it  has  power  to  try,  except  of  those  crimes 
which  are  pimishable  by  confinement  to  hard  labor  for 
a  term  exceedmg  five  years,*  in  which  cases  aiu appeal 
lies  to  the  Supreme  Judicial  Court.^  And  in  all  crim- 
inal cases,  exceptions  lie  to  the  Supreme  Judicial  Court." 

Chancery  jurisdiction. — The  chancery  power  of  the 
Court  of  Common  Pleas  is  confined  to  cases  of  bills  by 
mortgagors  to  redeem,  and  actions  brought  to  recover 
forfeitures  for  the  non-performance  of  contracts.  And 
this  power  it  has  concurrently  with  the  Supreme  Judi- 
cial Court,  though  an  appeal  lies  from  this  court  to  the 
Supreme  Judicial  Coiu-t,  in  both  the  above  cases.* 

All  writs  of  audita  querela  are  made  returnable  to 
^he  Court  of  Comilion  Fleas,  except  where  they  are 
brought  to  set  aside  or  aimul  any  proceedings  had  upon 
a  writ  of  execution,  issued  by  some  other  court,  in 
which  case  the  audita  querela  must  be  made  returna- 
ble to  the  same  court,  to  which  the  execution  is.' 

To  this  court  is  committed  the  power  of  ordering  the 
sale  of  any  land  and  its  appurtenances,  upon  which  any 
mechanic  or  other  person  has  acquired  a  lien,  by  virtue 
of  Stat.  1819.  ch.  166.  Such  lien,  however,  can  only 
be  created  by  contract  in  writmg,  duly  recorded  in  the 
registry  of  deeds,  and  continues  in  force  only  six  months 
after  the  last  instalment  falls  due. 

This  court  has  power  to  assess  the  support  of  pau- 
pers upon  theh*  kindred,  and  to  order  with  which  the 
pauper  shall  reside,  upon  the  complaint  of  any  town  in 
which  the  pauper  has  his  legal  settlement,  and  which 
has  been  charged  with  the  support  of  such  pauper,  or 


» Stat  1832.  ch.  130.  s.  1.  » lb.  s.  3.  ^  lb.  8.  5. 

*  Stat.  1785.  ch.  28.    Stat.  1798.  ch.  77.  »  Stat  1780.  ch.  47. 
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upon  the  complaint  of  any  kindred  who  have  been  so 
charged.* 

This  court  has  power  also  to  discharge  apprentices 
who  are  bound  out  by  the  overseers  of  the  poor,  from 
their  indentures,  in  case  of  improper  treatment  by  the 
master.*    , 

This  court  has  also  jurisdiction  in  cases  of  prosecu- 
tion under  the  bastardy  law.^ 

All  awards  made  under  tules  entered  into  before 
justices  of  the  peace,  must  be  returned  to  the  Court  of 
Common  Pleas,  and  this  court  alone  has  power  to  enter 
up  judgment,  and  issue  execution  upon  them.* 

The  Court  of  Common  Pleas,  concurrently  with  the 
Supreme  Judicial  Court,  may  issue  writs  of  habeas 
corpus,  where  a  minor  enlists  into  the  United  States 
Army.*  In  all  other  cases,  this  power  belongs  exclusive- 
ly to  the  Supreme  Judicial  Court. 

Sect.  III.  Courjs  of  Probate. 

The  present  Courts  of  Probate  were  established  by 
Stat.  1817.  ch.  190.  the  first  section  of  which  pro- 
vides "  that^a  Court  of  Probfite  shall  be  held  within  the 
several  counties  of  the  Commonwealth,  and  there  shall 
be,  in  the  manner  the  constitution  directs,  some  able 
and  learned  person  in  each  county  of  the  Common- 
wealth appointed,  or  to  be,  appointed  Judge,  for  taking 


^  Stat  1793.  ch.  59.  s.  3.  Andover  y.  SaUuiy  3  Mass.  Rep.  436.  Sayvoard 
Y.  Mfrtd,  5.  Mass.  Rep.  244. 

*  Stat  1793.  ch.  59.  s.  5. 

^  Stat.  1785.  ch.  66.  s.  2.    [JSTgU.    In  the  county  of  Suffolk,  this  power 
18  exercised  by  the  Municipal  Court] 

*  Stat.  1786.  ch.  21.  s.  3. 

^  Stat.  1814.  ch.  ld&  s.  3. 
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the  probate  of  wills,  and  granting  administrations  on  the 
estates  of  persons  deceased,  being  inhabitants  of,  or 
resident  in  the  same  county,  at  the  time  of  their  de- 
cease, or  having  died  without  the  Commonwealth,  and 
leavmg  estate  of  any  kind,  within  the  same ;  for  ap- 
pointing guardians  to  minors  and  other  persons ;  for  ex- 
amining and  allowing  the  accounts  of  executors,  admm- 
istrators,  or  guardians ;  and  for  such  other  matters  and 
things  as  the  Courts  of  Probate,  within  the  several  coun- 
ties aforesaid,  shall,  by  law,  have  cognizance  and  juris- 
diction of ' '  The  Judges  of  Probate,  by  the  same  section 
are  vested  with  all  powers  necessary  to  the  discharge 
of  the  trust  reposed  in  them. 

By  sect.  10.  of  the  above  statute,  Courts  of  Probate 
have  the  same  authority  which  the  courts  of  common 
law  have,  upon  petition,  to  empower  and  license  exec- 
utors, administrators,  and  guardians  of  minors,  or  oth- 
ers, to  sell  the  real  estate  of  their  testators,  intestates, 
and  wards  respectively,  for  the  payment  of  just  debts 
and  legacies,  with  incidental  charges,  including  (by 
Stat,  1 81 8.  cfc.  1 12. 8. 3.)  charges  of  administration,  pro- 
vided notice  be  first  given  to  all  persons  interested. 

By  sect.  24t.  of  the  above  statute,  the  Judge  of  Pro- 
bate is  authorized  to  cause  such  division  of  the  real  es- 
tate of  any  person  deceased  to  be  made  among  the  heirs 
and  devisees,  as  to  him  shall  seem  most  expedient  and 
advisable.  If  there  be  an  actual  division  of  such  estate 
among  the  heirs  and  devisees,  it  shall  be  by  a  commit- 
tee of  three  discreet  and  disinterested  freeholders  under 
oath.  But  where  an  actual  division  cannot  take  place 
without  great  prejudice  to  the  estate,  the  judge  may 
assign  the  whole  to  one,  or  to  so  many  of  the  heirs  or 
devisees  as  the  same  will  conveniently  accommodate ; 
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# 


26  JURISDICTION  OF  COVTRTS  [OH.  III. 

those  to  whom  the  estate  is  assigned  paying  or  secur* 
ing  to  the  others  the  value  of  their  shares. 

The  Judges  of  Probate  exercise  a  superintending 
jurisdiction  over  the  rights  and  property  of  minors. 
Their  guardians  are  required  to  return  an  inventory  of 
all  their  property  into  the  probate  office,  and  the  judge 
may  dismiss  them,  after  notice,  whenever  he  deems  it 
expedient  or  necessary.*  Trustees  of  the  estate  of  mi- 
nors, or  other  persons,  are  also  bound  to  give  bond  to  the 
Judge  of  Probate  for  the  faithful  execution  of  their  trust, 
to  return  an  inventory  and  render  an  annual  account, 
and  to  deliver  up  the  property  at  the  expiration  of  their 
trust.^ 

By  Stat.  1 830.  ch.  46.  "  the  Courts  of  Probate  of  the 
respective  counties  in  this  Comm9nwealth,  shall  have 
authority,  upon  the  petition  of  guardians  of  minors  and 
others,  executors  and  administrators,  to  license  the 
sale  by  auction  of  the  real  estate  of  their  wards,  tes- 
tators and  intestates,  in  all  cases  where  the  Supreme 
Judicial  Court  now  have  authority  to  grant  such  li- 
cense ;  and  the  person  or  persons  so  licensed  shall 
give  the  bond,  notice,  and  take  the  oath  which  are  now 
by  law  required,  when  license  is  granted  by  the  Su- 
preme Judicial  Court.'' 

Sect.  IV.  Justices  of  the  Peace. 

By  Stat.  1783.  ch.  42.  justices  of  the  peace  are  au- 
thorized to  try  civil  cases  where  the. amount  claimed 
is  less  than  four  pounds,  (by  Stat.  1807.  ch.  123.  ex- 


•WM.. 


'  Stat  1817.  ch.  190.  8. 34, 35, 36. 
""Stat.  1817.  ch.  190. 0.37. 
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tended  to  twentg  dollan^)  and  where  the  title  to  real 
estate  is  not  drawn  m  question*  Wherever  the  de- 
fendant by  way  of  justification  pleads  the  title  of  him- 
self or  another,  the  justice  shall  cause  him  to  recog- 
nize to  the  adverse  party,  in  a  reasonable  sum,  with 
sufficient  surety  or  sureties,  to  enter  the  said  action  at 
the  next  Court  of  Common  Pleas  to  be  holden  within 
the  county,  and  to  prosecute  the  same. 

Justices  of  the  peace  are  authorized  to  punish  by 
such  fine  as  is  by  the  statute  law  of  the  Commonwealth 
provided,  all  assaults  and  batteries  that  are  not  of  a  high 
and  aggravated  nature.  They  shall  examine  into  all 
homicides,  murders,  treasons,  and  felonies  done  and^ 
committed  in  their  coimties,  and  commit  to  prison  all 
persons  guilty  or  suspected  to  be  guilty  of  manslaugh- 
ter, murder,  treason  or  other  capital  offence.  They 
shall  hold  to  bail  all  persons  guilty  or  suspected  to  be 
guilty  of  lesser  offences,  which  are  not  cognizable  by 
a  justice  of  the  peace,  and  require  sureties  for  the  good 
behavior  of  dangerous  and  disorderly  persons.* 

By  Stat.  1804.  ch.  143.  s.  2.  it  is  enacted  that  jus- 
tices of  the  peace,' within  their  own  counties,  shall 
have  concurrent  jurisdiction  with  the  courts  of  the 
Commonwealth,  of  all  larcenies  where  the  money, 
goods  or  other  article  or  articles  stolen  shall  not  be 
alleged  to  exceed  in  amount  or  value  the  sum  of  five 
dollars. 

Justices  of  the  peace  are  authorized  to  stay  and  ar- 
rest all  affrayers,  rioters,  disturbers  or  breakers  of  the 
peace,  and  bind  them  to  keep  the  peace,  and  for  want 
of  sureties  to  commit  them  to  prison.  They  may  also 
punish  the  breach  of  the  peace  in  any  person,  that 


>  Stat.  178a  eh.  51. 
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shall  assault  or  strike  anothv,  by  fine  to  the  Com- 
monwealth, not  exceeding  twenty  shillings,  and  require 
sureties  for  good  behavior,  or  bind  the  offender  to  ap- 
pear before  such  courts  as  have  jurisdiction  of  his  of- 
fence.* 

Justices  of  the  peace  have  various  miscellaneous 
powers  and  duties,  An  enumeration  of  which  does  not 
come  within  the  plan  of  this  treatise,  but  which  may 
be  easily  learned  fi'om  the  several  statutes  prescribing 
them. 

; 

>  Stat  1794.  cb.  26. 
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CHAPTER  IV. 


ATTORNIES. 


At  common  law  the  plaintiff  and  defendant  could 
generally  appear  in  court  only  in  propria  persona; 
and  no  one  was  allowed  to  appear  for  another,  except 
by  the  king's  special  permission,  by  writ  or  letters 
patent;  by  reason  whereof,  says  Lord  Coke,  there  were 
but  few  suits.*  But  a  corporation  aggregate  not  bemg 
capable  of  a  personal  appearance,  could  only  appear 
by  an  attorney,  who  must  have  been  appointed  under 
the  common  seal.* 

By  Stat.  13  Jlnne,  ch.  1.  re-enacted  by  Stat.  1786. 
ch.  23.  it  is  provided  that  parties  may  manage  their 
causes  for  themselves,  or  by  the  assistance  of  such  coun- 
sel as  they  shall  see  fit  to  engage,  each  party,  however, 
being  restricted  to  two,  so  "  that  the  adverse  party  may 
retain  others  of  them.'' — This  statute  having  perhaps 
been  construed  to  restrict  parties  to  an  appearance  by 
those  who  were  known  as  attomies^  the  Stat,  of  1789. 
ch.  68.  was  passed,  empowering  every  citizen  to  appear 
by  any  person  of  a  decent  and  good  moral  character ^ 
whom  he  shall  specially  appomt  by  letter  of  attorney. 

The  only  exceptions  to  the  general  rule  allowing  all 

parties  to  appear  by  attorney,  are  the  cases  of  infants j 

femes  covert^  and  persons  rum  compos  mentis.     Infants 

must  sue  by  prochein  amy,  or  guardian,  and  defend 


»  Co.  Litt.  128  a.    1  Mod.  Rep.  244.    Jackson,  ex.  d.  Smith  et  al.  ▼. 
SUwartj  6  Johns.  Rep.  34. 
»  Com.  Dig.  tU.  PUader,  2  B.  2.    Co.  Litt.  66.  h. 
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by  guardian  and  not  by  prochein  amy}  Married 
women  must  appear  in  person,  for  the  purpose  of  plead- 
ing coverture.*  In  the  English  practice,  it  is  said, 
that  idiots  must  appear,  either  to  sue  or  to  defend,  in 
person,  but  that  lunatics  must  appear  by  guardian  if 
within  age,  and  by  attorney,  if  of  full  age.'  In  MitcheU 
et  al.  V.  JKng-man,^it  was  held  that  a  defendant  who  was 
won  compos  had  no  right  to  appear  and  plead  by  attor- 
ney— that  a  plea  so  made  would  be  treated  as  a  nullity, 
and  if  the  fact  appeared  at  the  time  of  trial,  a  guardian 
would  be  appointed  who  might  plead  de  novo. 

By  Stat.  1785.  ch.  23.  no  person  shall  be  admitted 
an  attorney  in  any  court  in  this  Commonwealth,  un- 
less he  is  of  good  moral  character,  well  affected  to  the 
constitution  and  government  of  the  Commonwealth, 
and  hath  had  opportunity  to  qualify  himself  for  the  office, 
and  hath  made  such  proficiency  as  will  render  him 

useful  therein. 

The  rules  regulating  the  admission  of  attornies  in 
the  Supreme  Court  and  Court  of  Common  Pleas  will 
be  found  in  the  Appendix.* 

Attornies  are  thus  officers  of  the  court ;  they  are 
required  to  take  an  oath  of  fidelity  to  the  courts  as 
well  as  to  their  clients,  and  oaths  to  support  the  con- 
stitutions respectively  of  the  United  States  and  of  the 
Commonwealth.  As  such  officers,  they  are  subject  to 
the  control  and  superintendence  of  the  court,  and  may 


» 2  Saund.  117.  /.  note  1.  2  Saund.  212.  a-  noU  4  Mlea  v.  Boyden. 
Exor.  3  Pick.  Rep.  213. 

'  Ovlds  and  al.  v.  SansofOj  3  Taunt.  Rep.  261. 

»  Bev&iy'a  caae^  4  Co.  124.    2  Sauod.  333.  noU  4. 

*5  Pick.  Rep.  431. 

»  Reg.  Gen.  Supreme  Judicial  Court,,  Appendix  A.  Reg.  Gen.  Court 
of  Common  Pleas,  Sec  1, 2,  3, 4,  5, 6.    Appendix  B. 
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be  compelled  to  perform  their  duties,  and  pmibhed  for 
misdemeanors  and  malpractice  committed  in  their  offi- 
cial capacity. 

The  members  of  the  profession  in  England  are  di- 
vided into  distinct  classes,  entirely  separate  from  each 
other ;  the  attomies  in  the  common  law  courts,  and 
solicitors  in  equity,  manage  the  commencement  and 
preparation  of  suits,  and  conduct  them  in  all  that  por- 
tion which  is  done  out  of  court  or  on  the  record ;  while 
the  barristers,  Serjeants,  and  counsel  are  employed  in 
conducting  the  oral  business  in  court,  making  motions, 
and  arguing  causes.  The  two  functions  cannot  be 
united  in  the  same  person — an  attorney  cannot  be- 
come a  barrister  till  his  name  is  stricken  from  the  roll 
of  attornies.  In  this  State  there  is  no  such  division 
except  that  in  the  Supreme  Court  attornies  are  not 
permitted  to  practise  as  counsellors  until  after  two 
years  from  their  admission  as  attomies.  All  counsel- 
lors are  of  course  attornies.  The  attornies  of  the  Court 
of  Common  Pleas  are  also  counsellors  of  that  court. 


Sect.  I.  Warrant  of  Attorney. 

It  was  formerly  necessary  that  the  appomtment  of 
an  attorney  in  any  court  should  be  in  writing,  and 
attomies  were  required  under  a  penalty,  to  file  their 
powers  m  court.  The  practice  not  only  of  filing,  but 
even  of  takmg,  the  warrants,  of  attorney,  is  said  to 
have  been  for  the  most  part  long  since  disused,  and  a 
mere  parol  retainer  is  deemed  a  sufficient  authority.* 

If  tike  defendant  suspects  that  the  suit  has  been 
commenced  without  the  authority  of  the  plaintiflf  on 


*  1  Archb.  Pract  23. 
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the  record,  he  may  call  on  the  plaintifPs  attorney  for 
proof  of  his  authority.  By  the  27th  rule  of  the  Court 
of  Common  Pleas,  the  attorney's  right  to  appear  can- 
not be  questioned  except  at  the  first  term ;'  but  this 
must  be  understood  to  mean,  that  the  defendant  shall 
not,  after  that  time,  call  on  the  attorney  to  show  his  pow- 
er, and  not  that  the  defendant  may  not  show  his  want  of 
power.  He  may  prove  affirmatively  at  any  time  that  the 
suit  is  prosecuted  without  the  consent  of  the  plaintiff, 
and  it  will  be  dismissed.  In  First  Parish^f  Sutton  v. 
CbZe,^  it  was  held  that  the  defendant,  by  not  disputing 
before  plea  filed,  theauthority  of  the  plaintiflF's  attorney, 
w^as  precluded  from  afterwards  contending  that  the  plain- 
tiffs were  not  regularly  organized  as  a  corporation, 
or  that  the  meeting  at  which  the  proceedings  were  di- 
rected to  be  commenced,  was  not  regular  and  valid. 

The  authority  may  be  given  by  a  formal  letter  of  at- 
torney under  seal,  or  by  a  written  retainer,  or  it  may  be 
shewn  by  proof  of  any  act  implying  it,  or  recognizing 
X  the  suit,  as  that  theplaintiff  himself  endorsed  the  writ,  or 
that  the  attorney  has  possession  of  the  instrument  upon 
which  the  suit  is  brought,  if  it  be  a  contract  with  theplain- 
tiff himself.  By  the  rule  above  referred  to,  a  decla- 
ration by  the  attorney  himself  that  he  was  employed 
by  the  party  himself,  or  by  some  one  whom  he  believed 
was  duly  authorized  to  employ  him,  shall  be  deemed 
to  be  evidence  of  kn  authority  to  appear.  But  this  evi- 
dence must  be  considered  as  merely  primafaciey  for  the 
defendant  may  undoubtedly  disprove  the  fact  or  show  a 
disclaimer  by  the  plaintiff.  It  may  well  be  questioned 
whether  the  rule  itselfbe  founded  in  good  policy,  and 
whether  the  exercise  of  it  comes  within  •the  powers  of 

*  Appendix  B.  '  3  Pick.  Rep.  232. 
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the  court.  To  compel  a  defendant  to  answer  a  suit  be- 
cause an  attorney  believes  he  is  authorized,  is  going 
very  fitr. 

An  attorney  who  receives  a  note  from  his  client  to 
collect,  is  warranted  by  his  general  retainer,  to  bring 
a  second  suit  upon  the  note,  after  being  nonsuited  in 
the  first  for  want  of  due  proof  of  its  execution.*  The 
attorney  of  record  for  the  plaintiff  in  a  suit  where  bail 
was  taken,  has  power,  of  course,  to  sue  out  a  scire 
fdctcLSy  against  the  bail,  if  rwn  est  inventus  be  returned 
on  the  execution.^  And  he  may  bring  a  writ  of  error, 
to  reverse  an  erroneous  judgment  against  his  principal.' 
But  it  seems  he  cannot  sue  out  a  scire  facuis  on  the 
judgment,  for  that  requires  .a  new  retainer.  Where  a 
right  of  action  has  been  assigned  for  a  valuable  consid- 
eration, the  assignment  includes  a  power  to  prosecute 
the  suit  in  the  name  of  the  assignor,  although  no  ex- 
press power  be  given ;  and  the  suit  may  be  prosecuted, 
without  the  consent,  or  even  against  the  express  dissent 
of  the  nominal  plamtiff.*  Thus  if  a  nominal  plaintiff 
should  personally  appear  in  court  and  request  that  the 
suit  might  be  dismissed,  the  court  will  not  grant  the 
request,  if  proof  be  given  of  an  assignment,  whether 
written  or  verbal,  to  the  person  by  whom  or  in  whose 
behalf  the  suit  is  prosecuted.  But  if  the  payee  of  a 
negotiable  note  indorse  it,  the  indorsee  cannot  from 
that  circumstance,  without  the  special  authority  of  the 
indorser,  maintain  a  suit  in  his  name.     It  is  not  neces- 


*  Scott  ▼.  Elmendorf,  12  Johns.  Rep.  315. 
^Dearborn  ▼.  Dearhom,  15  Mass.  Rep.  316. 
^  Orowenor  t.  DanfirOi^  16  Mass.  Rep.  74. 

*  Salk  86.  Say.  218.  BoyUUm  v.  Greene,  8  Mass.  Rep.  465.  Jones 
Y.  WUier,  13  Mass.  Rep.  304.  Eastman  d  d.  v.  fVrigM  etaL6  Pick. 
Rep.  316. 
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sary  for  the  purpose  of  giying  the  transfer  effect,  and 
no  authority  therefore  can  be  implied  to  use  the  in- 
dorser's  name/  In  cases  of  trusts,  the  cestui  que  trust 
has  a  similar  right  to  use  the  name  of  the  trustee.  And 
the  principle  embraces  all  cases  where  one  person,  to 
enforce  his  equitable  rights,  is  obliged  to  sue  in  the 
name  of  another  who  has  no  interest  in  the  suit.^  So 
if  one  of  several  partners,  or  other  joint  owners  of  a 
chose  in  action,  assign  his  interest  to  the  other  part- 
ners or  owners,  the  assignment  will  be  recognized  and 
enforced  by  permitting  the  others  to  use  the  names  of 
all.'  The  plaintiffs,  however,  must  be  mere  trustees. 
The  rule  does  not  extend  to  cases  where  the  plaintiffii 
maintain  the  action  m  their  own  right,  and  have  an 
mterest  in  the  judgment.  If  one  partner  or  joint  con- 
tractor, unjustly  refuses  to  suffer  his  name  to  be  used 
in  a  joint  action,  the  others  cannot  proceed  in  it,  but 
must  take  their  remedy  against  the  party  refusing,  by  a 
special  action  on  the  case.^  When  one  party  has  thus 
a  right  to  use  the  name  of  another,  he  has,  it  seems,  the 
same  right  to  use  the  name  of  his  executor  or  adminis- 
trator, if  he  be  dead.* 

When  the  owner  of  land  is  disseized  and  niakes  a 
sale  and  conveyance  of  the  land  to  a  person  who  is  not 
in  possession,  the  purchaser  cannot  maintain  a  suit,  to 


^  Mosher,  Exor.  r.  ^Uen,  16  Mass.  Rep.  451. 

*  Payne  Y.  Rogers,  Bough  Rep.  407.  Locke  v.  JVtmWtn,  7  Taunt 
Rep.  9. 

^  MounUtephen  et  at.  v.  Brooke  etal.l  Chitty  Rep.  390.  Arton  et  td. 
y.  Booth,  4  Moore.  Rep.  192. 

*  Eastman  etd.  v.  Wright  et  al.  6  Pick.  Rep.  316.  Wilson  y.  Mow- 
er, 5  Mass.  Rep.  407.  See  also  Loring  et  al.  v.  Braekdt,  3  Pick.  Rep. 
403. 

^  .Msop  V.  Caines,  10  Johns.  R6p.390.  Rmfnumd  v.  Johnson,  11  Johna. 
Rep.  488. 
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recover  it  in  the  name  of  the  grantor,  without  his  con- 
sent; but  if  he  do  consent ,  or  if,  the  suit  i  being 
commenced  without  his  knowledge,  he  afterwards  as- 
sent to  it,  it  will  be  sufficient.*  Any  person  may  bring  an 
action  in  the  name  of  an  m&nt,  as  his  prochem  amy? 

By  StaL  ]786.  ch.  58.  s.  6.  in  any  stage  of  the 
proceedings  upon  process  de  homine  rqfdegiandOy  any 
person  shall  be  permitted  to  appear  for  the  plaintiff, 
who  will  stipulate  as  the  court  shall  direct  for  the  pay- 
ment of  all  costs  and  damages,  although  he  can  produce 
no  special  power  for  that  purpose. 

By  Stat.  1794.  ch.  66.  8.  2.  any  person  cited  as  trus-^ 
tee,  having  any  goods,  effects,  or  credits  of  the  principal 
in  his  hands,  may  appear  in  his  behalf,  and  in  his  nalne 
plead,  pursue,  and  defend  to  final  judgment. 

Sect.  ii.  Disabilities  to  appear  as  Attornies. 

By  Stat.  1816.  ch.  49.  s.  1.  no  person  shall  en- 
gage or  be  employed  as  counsel  or  attorney,  before.any 
court,  in  any  action  which  he  shall  have  determined  as 
judge  or  justice  of  the  peace. 

By  Stat.  1817.  ch.  190.  s.  4.  no  judge  of  Probate 
shall  be  allowed  or  admitted  to  have  a  voice  in  judg- 
ing and  determining,  nor  be  permitted  to  be  of  coun- 
sel or  to  act  as  an  attorney,  whether  in  or  out  of  court, 
in  any  civil  action  or  other  process  or  matter  whatso- 
ever, which  may  depend  on,  or  have  relation  in  any  way 
to,  any  sentence  or  decree,  made  or  passed  by  him  in 
his  office.     Nor  shall  he  be  of  counsel  or  attorney  in 


*  Cleverly  v.  Whitney,  7  Pick.  Rep.  36. 

*  See  Maes  v.  Boydm,  3  Pick.  Rep.  2ia    SmUh  v.  Floyd,  1  Pick.  Rep. 
975. 
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any  civil  action,  for  or  agamst  any  executor,  adminis- 
trator>  or  gnardian/as  such,  within  the  county  in  which 
said  judge  shall  preside.  No  register  of  probate  shall 
be  of  counsel,  or  in  any  way,  directly  or  indirectly,  act 
a£i  an  attorney  in  any  matters  or  things  whatsoever 
that  are  or  may  be  pendmg  in  the  Court  of  Probate  of 
which  he  is  register,  or  in  any  appeals  therefrom. 

By  Stat.  1807.  ch.  18.  8.  2.  no  attorney  general, 
solicitor  general,  or  county  attorney,  shall  receive  any 
fee  or  reward,  from  or  in  behalf  of  any  prosecutor  for 
services  in  any  prosecution,  or  during  the  pendency 
of  such  prosecution  ;  or  be  concerned  as  counsel  or 
attorney  for  either  party  in  any  civil  action  depending 
on  the  same  &cts. 

By  Stat.  1783.  ch.  44.  s.  3.  no  sherijOT  or  deputy 
sheriff  X  shall  be  suffered  to  appear  in  any  court  or  be- 
fore any  justice  of  the  peace,  as  attorney  to,  or  in  be- 
half of,  assisting  or  advising  any  party  in  a  suit,  nor 
shall  any  sheriff  or  his  deputy  be  allowed  to  draw, 
make,  or  fill  up  any^  plaint,  declaration,  writ,  or  pro- 
cess, or  to  draw  or  make  any  plea  for  any  other  per- 
son ;  but  all  such  acts  done  by  either  of  them  shall  be 
void.*  By  Stat.  \9liSL.ch.  20.  «.  1.  sunilar  provisions 
are  made  with  respect  to  constables. 

No  record  is  necessary  or  usual,  where  an  in&nt  is 
plaintiff,  of  the  admission  of  his  prochein  amy  to  sue.^ 
The  respective  courts  in  which  suits  are  commenced', 
must  assign  a  proper  guardian  to  the  infant ;  and  there- 
fore if  an  in&nt  is  sued,  the  plaintiff  must  move  to 
have  a  proper  guardian  assigned  him.*  This  is  true  of 
all  courts — and  if  the  plaintiff  omit  to  procure  the 
appointment  of  a  guardian  ad  litem^  no  judgment  which 

^  Clarke  etoLy,  LymoHy  10  Pick.  Rep.  45. 

^  Miles  v.  Bot/denf  3  Pick.  Rep.  2ia      '  Bac  Abr.  In&ncy,  &c  K.  2. 
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he  can  recover  will  avail  him,  if  the  defendant  should 
afterwards  choose  to  bring  a  writ  of  error. 

It  is  scarcely  necessary  to  remark  that  no  person 
can  appear  as  an  attorney  for  both  parties,  though  by 
their  consent.  Such  a  proceeding  would  be  deemed 
highly  reprehensible.* 


Sect.  III.  Authority,  Agreements,  Admissions, 
AND  General  Powers  of  Attornies. 

The  mere  appearance  of  an  attorney  for  the  defen- 
dant is  always  deemed  sufficient  for  the  opposite  party, 
and  for  the  court,  who  will  look  no  further,  and  will 
proceed  as'if  he  had  sufficient  authority,  and  leave  any 
party  who  may  be  injured  to  his  action,  unless  there 
appears  to  be  fraud  or  collusion  in  the  case.^  The 
public  office  which  he  bears,  the  oath  under  which 
he  acts,  and  it  may  be  added,  the  experience  of  the 
general  integrity  and  fidelity  of  the  profession,  have 
operated  to  establish  a  usage,  and  make  that  usage 
law,  that  except  in  extreme  cases,  the  appearance  of 
an  attorney  for  a.  party,'  although  in  fact  without  au- 
thority, shall  bind  him.  The  case  is  strongly  analo- 
gous to  that  of  sherife  and  other  returning  officers. 
Their  returns  are  taken  to  be  true  and  not  permitted 
to  be  contradicted,  and  if  fiilse,  the  remedy  is  by  an 
action  against  them.  Chief  Justice  Marshall  says,  in 
Oabam  et  als.  v.  Bank  of  United  States^^ ''  the  practice 


■  Bac.  Abr.  Attomiesi  C.    7  Mod.  Rep.  47. 

*  JiuikMon  d.  SmUk  r.  Stewart,  6  JohuB.  Re^  ZL    1  Salk  86.    Oshcm 
d  oto.  ▼.  Bafi*  o/ U:  5. 9  Wheat  Rep.  738.    Denftm  v.  JVoyet,  6  Johna. 

Rep.  296. 
'  9  Wheat  Rep.  73a 
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has  existed  we  believe  since  the  first  establishment  of 
our  courts,  and  no  departure  from  it  has  been  made  in 
the  courts  of  any  state  or  of  the  Union."  Kent,  Ch. 
J.  says,*  m  the  case  of  Denton  v.  J>royes^  **  by  licens- 
ing attomies,  the  courts  recommend  them  to  the  pub- 
lic confidence ;  and  if  the  opposite  attorney,  in  the 
busmess  of  a  suit,  must  always,  at  his  peril,  look  beyond 
the  attorney  to  his  authority,  it  would  be  productive  of 
great  public  inconvenience;"  and  that  "the  mere 
fact  of  his  appearance  is  always  deemed  enough  for 
the  opposite  party,  and  for  the  court.  If  his  client's 
denial  of  authority  is  to  vacate  all  the  proceedings,  the 
consequences  would  be  mischievous.  The  imposition 
might  be  intolerable." 

The  principle  of  these  cases  has  been  recognized 
and  adopted  by  the  Supreme  Court  of  this  state.* 

The  rule  that  the  authority  of  an  attorney  shall  be 
presumed,  and  his  acts  be  bmding  on  the  person  for 
whom  he  appears,  though  he  was  never  authorized,  has 
not  been  applied  to  acts  and  transactions  out  of  court.^ 

All  agreements  made  by  an  attorney  with  the  op- 
posite party,  and  entered  on  the  record,  are  bmding  on 
his  client.  So  if  made  in  writing  and  filed  in  the  case. 
As  to  agreements  not  m  writing,  there  msty  be  doubts 
how  far  the  courts  will  enforce  them,  or  whether  the 
performance  must  not  be  left  to  the  honor  of  the  attor- 
ney. In  case  of  the  death  or  change  of  the  attorney 
who  made  them,  his  successor  and  the  client  would  be 


^  6  Johns.  Rep.  30S2. 
*  SmUtk  V.  BowdUck,  7  Pick.  Rep.  137. 

^  See  Hart  y.  Wdterhouse^  1  Mass.  Rep.  433.     Herring  d  al.  v.  PelUyj 
8  Mass.  Rep.  113. 
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without  means  of  knowing  them.  If  clearly  proved^ 
care  would  he  taken,  that  the  other  party  should  not 
suffer,  and  perhaps  performance  would  be  compelled ; 
but  there  is  so  much  danger  of  mistake  and  disagree-^ 
ment,  and  attomies  so  frequently  differ  with  respect  to 
th^n,  that  it  should  be  adopted  as  an  invariable  rule, 
to  put  in  writing  all  important  agreements,  and  it  would 
be  a  high  degree  of  negligence  to  omit  it. 

In  the  case  of  the  Union  Bank  of  Georgetoam,  v. 
Geary j^  the  bank  having  commenced  suits  against  the 
maker  and  indorser  of  a  promissory  note,  the  indorser 
consented  to  be  defaulted  on  the  agreement  of  the 
attorney  of  the  bank,  that  the  bank  should  immedi- 
ately issue  execution  against  the  maker,  and  levy  it  on 
his  property.  The  agreement  was  verbal  and  was  made 
without  the  knowledge  of  the  bank,  or  any  authority 
to  the  attorney  except  that  of  being  employed  to  bring 
suit^  on  the  note.  It  was  held  by  the  Supreme  Court 
of  the  United  States  to  be  within  the  authority  of  the 
attorney,  and  binding  on  the  bank,  and  they  having  re- 
fused to  execute  it,  in  consequence  of  which  the  maker . 
was  permitted  to  remove  his  property,  and  afterwards 
became  insolvent,  an  injunction  was  granted  forbidding 
them  to  enforce  the  judgment  against  the  indorser. 

Amissions  made  by  attomies  with  a  view  to  their  be- 
ing used  as  evidence  may  be  so  used;^  but  casual  admis- 
sions, in  the  course  of  conversation,  or  not  made  for  ' 
that  purpose,  are  not  evidence  agamst  the  client. 

An  attorney  has  power  under  his  general  authority, 
to  do  every  thmg  that  is  necessary  to  the  regular  and 
proper  conducting  of  the  suit  in  which  he  acts ; — he 


'  5  Peter's  Rep.  99.    Vide  GriswM  v.  Lawrtnct^  1  Johns  Hep.  507. 
'2Surk£r.  136. 
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may  become  nonsuit  or  confess  judgment  upon  such 
terms  as  he  thinks  proper,  subject  howevf r  to  the  in- 
terference of  the  court  in  case  of  collusion  or  fraud.^ 
Anattorney  of  record  has  power  to  refer  the  suits,  for  he 
is  authorized  to  prosecute  or  defend,  and  this  is  one  of 
the  legal  modes  of  .prosecuting  and  defending.  But 
he  has  not  power  to  compromise  the  suit.^  He  may 
appeal  from  a  judgment  of  the  Court  of  Common  Pleas 
or  a  justice  of  the  peace,  and  enter  into  the  recogniz- 
ance to  prosecute  the  appeal  in  his  client's  name,  and 
may  himself  be  a  surety  in  the  recognizance.® 

The  authority  of  an  attorney  continues  until  judg- 
ment, and  for  a  year  and  a  day  after,  to  sue  out  execu- 
tion, and  for  a  longer  time  if  he  continues  the  execu- 
tion alive  and  in  force/  After  judgment  has  be^n  re- 
covered, the  attorney  of  record  has  authority  to 
receive  the  amount,  either  upon  the  execution  or 
without  it,  and  to  discharge  the  judgment  and  execu- 
tion. But  he  has  no  authority  to  discharge  the  debt 
upon  receiving  a  less  sum  than  the  amount  recovered, 
nor  upon  receiving  collateral  security  to  an  amount 
larger  than  the  debt.'  Nor  can  he  discharge  the  debtor 
from  imprisonment  without  satis&ction.®  And 'if  the 
gaoler  permit  him  to  depart  on  such  an  order,  he  will 
be  liable  for  an  escape.^ 

The  authority  of  the  attorney  after  judgment  will 
cease,  if  the  client  himself  assumes  the  management 

*  Crcary  v,  jfWnw,  6  Johns.  Rep.  51. 

*  BwMand  y.  Cwmay^  16  Mass.  Rep.  306.    HdUur  et  d.  v.  Parkar^  7 
Cranch  Rep.  436.  Bac.  Abr.  Attorney,  D. 

^  Adams  d  al,  v.  Robinaon  et  cH.  and  tnuUes^  1  Pick.  Rep.  461. 

*Bac.  Abr.  Attorney,  D.    5  Peters'  Rep.  99. 

^Parkar  v.  Dawmng,  13  Mass.  Rep.  465. 
*  *  Langdon  et  al.  v.  Potter  etal.  13  Mass.  Rep.  319.    Lewii  v.  Gamage 
etoLl  Pick.Rep.347. 

'  Jaekion  d.  McCrea  v.  BaiUdL  8  Johns.  Rep.  361.    Kdlogg  v.  Giibert^ 
10  Johns.  Rep.  220. 
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of  the  debt ;  as  if  he  take  the  execution  into  his  own 
hands,  pajiing  the  attorney  his  costs  ;  or  in  any  way, 
revoke  the  power,  and  satisfy  the  lien.^ 


Sect.  IV.  Duties  and  Liabilities  of  Attornies. 

Duties.  The  principal  duties  of  an  attorney  are 
care,  skill,  and  integrity.  If  he  be  not  deficient  in 
these  requisites,  he  is  not  responsible  for  any  error  or 
mistake^  arising  in  the  exercise  of  his  profession.*  But 
for  a  deficiency  in  skill  or  care,  by  which  a  loss  arises 
to  his  client,  an  attorney  is  liable.^  So  if  he  disobey 
the  lawfiil  instructions  of  his  client,  and  a  loss  ensue, 
he  is  responsible  for  it.'* 

And  the  duty  of  an  attorney  to  his  client  is  not  coa- 
fined  merely  to  the  original  suit  in  which  he  is  at  first 
retained,  but  may  extend  to  subsequent  proceedings. 
Thus,  if  bail  have  been  taken  in  an  action,  it  is  the 
duty  of  the  attorney  who  has  been  employed  therein, 
though  not  specially  instructed  upon  the  subject,  sea- 
sonably to  sue  the  bail ;  and  if,  by  his  neglecting  to  do 
it,  his  client  loses  the  benefit  of  the  judgment  recov- 
ered, he  is  liable  to  pay  its  amount.*  So  it  is  the  duty 
of  an  attorney,  who  has  -  been  retained  in  an  action,  in 
which  an  erroneous  judgment  has  been  rendered  against 
his  client,  to  institute  process  for  the  reversal  of  such 


*  Parker  v.  Doummg^  13  Mass.  Rep.  465. 

*  1  Tidd's  Pract  255.    PiU  v.  Yaldenj  4  Burr.  Rep.  9060. 

*  RusstU  V.  Ptdma-y  3  WilB.  Rep.  385.    SvxxnmU  v.  EUxa,  €t  al.l 
Bhig.  Rep.  347. 

«  GUhtrt  V.  Wm%am$,  8  Maas.  Rep.  51. 

^Dearborn  v.  Dearborn^  15  Maa^  Rep.  316;  but  vide  Burr  v,  Jitwood^  I 
Salk,  Rep.  89. 
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judgment,  although  he  have  received  no  special  instruc- 
tions from  his  client  to  do  so.^  • 

An  attorney  is  not  bound  to  jH'oduce  any  paper  en- 
trusted to  him  by  his  client.' 

It  was  formerly  supposed  that  attornies  were  com- 
pellable to  act."  But  it  is  now  holden,  that  they  can- 
not be  compelled  to  appear,  until  they  have  received  a 
retainer,  which,  however,  they  may  refuse.  But  having 
appeared,  they  may  be  compelled  to  proceed  in  the 
suit.* 

LdabUities. — An  attorney  is  liable  to  his  client,  only 
for  want  of  care,  skill  or  integrity. 

Attornies  are  liable  to  the  oflScers  of  court,  for  the 
fees  accruing  on  the  performance  of  their  official  duties, 
and  an  attachment  is  the  appropriate  remedy  to  compel 
payment  of  them.*  They  are  likewise  responsible  to 
sheriffs,  coroners,  &c.  for  their  fees  on  the  service  of 
such  writs  and  executions  as  they  give  them  tp  execute.* 

By  the  26th  rule  of  the  Court  of  Conunon  Pleas, 
when  a  cause  is  opened  to  the  jury,  and  the  jury  fees 
remain  unpaid,  the  counsel  for  the  plaintiff  or  appellant 
is  made  responsible  for  them."^ 

If  an  attorney,  after  a  demand  made,  or  directions 
given  to  remit,'  neglect  to  pay  over  money  collected 
by  him,  in  addition  to  his  liability  to  his  client,  the 


*  Grbwenor  v.  Danforihj  16  Mass.  Kep.  74. 

*  ADon.  8  Mass.  Rep.  370.    Jackstm  ex.  d.  King  et  (d.  v.  BurHs  et  al.  14 
Johns.  Rep.  391. 

'  Co.  Litt.  295.  0. 

*  Adod.  1  Sdk.  87.    Vide  8  Cowen.  Rep.  25a 

*  CaidweU  v.  Jackson,  7  Cranch.  Rep.  276.    Adod.  2  Gall.  Rep.  101. 

'  AdcoM  V.  HopkinSy  5  Johns.  Rep.  252.    OuskrhovJt  v.  Day,  9  Johns. 
Rep.  114. 
^  Appendix  B. 

*  5  Cowen.  Rep.  376.    6  CoweD.  Rep.  596. 
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court  will  grant  a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him/  And,  in  some  in- 
stances, the  court  will  order  an  attorney  to  pay  costs 
to  his  own  client  for  neglect,  or  to  the  opposite  party 
for  vexatious  and  improper  conduct.^ 

In  general,  attornies  are  immediately  under  the  con- 
trol of  the  courts,  in  which  they  are  admitted  to  prac- 
tise ;  and  they  are  liable  to  be  proceeded  against  in  a 
summary  way,  either  by  attachment,  or  by  having  their 
names  stricken  from  the  rolls,  for  any  malpractice  of 
which  they  may  be  guilty.* 

In  a  regular  complaint  against  an  attorney,  the 
charges  made  must  be  sworn  to  unless  the  attorney 
waive  this  requisition,  which  he  may  do.  This  is  not  the 
practice,  however,  when  the  complaint  comes  from  the 
bar.  But  the  testimony,  in  all  cases,  ought  to  be  given 
under  oath.*  When  an  attorney  is  charged  by  affidavit, 
with  any  fraud,  or  malpractice,  or  with  any  conduct 
rendering  him  unfit  for  the  profession,  the  court,  on 
motion,  will  order  him  to  answer  the  matters  contained 
in  the  affidavit ;  and,  in  general,  if  he  deny  the  facts 
contained  in  the  affidavit,  the  court  will  dismiss  the 
complaint.^  But  in  a  case  where  an  attorney  who  had 
been  required  to  answer  to  an  affidavit,  swore  to  an 
incredible  story  m  his  exculpation,  the  court  granted  an 
attachment  against  him,  notwithstanding  his  positive 
denial  of  the  malpractice  charged.^ 

*  The  People  v.  Smith,  3  Caines'  Rep.  221.    !Z^  People  v.  WiUon,  5 
Johns.  Rep.  968.    Say.  51. 169. 

*  Say.  50. 172.    Rex  v.  Fielding,  2  Burr.  Rep.  654.    Thomas  v.  Van- 
dermooUn,  2  Barn,  and  Aid.  Rep.  197.    Bartley  v.  Godslake,  Ibid.  199.« 

'  1  Sell  Pract.  28.    The  People  y.  Smith,  SCa\neB^  Ken,  ^\.    Vide  4. 
Term.  Rep.  371,  note  b, 

*£z  parte  Burr.    9  Wheat  Rep.  529. 

» Imp.  K.  B.  83.    Bac.  Abr.  Attorney,  H.  2.    1  Anjh.  Pmct.  30,  32: 

*  Croflriey  et  ala.  Attornies.    6  Term.  Rep.  701. 
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It  is  not  usual,  however,  for  the  court  to  interfere  in 
a  summary  way,  for  a  mere  breach  of  promise,  where 
there  is  nothing  criminal,*  nor  on  account  of  mere  neg- 
ligence or  unskilfulness  on  the  part  of  an  attorney,* 
except  it  be  very  gross ;  nor  where  his  misconduct  is 
not  connected  with  his  profession.*  But  if  his  miscon- 
duct have  been  very  aggravated,  as  if  he  have  been 
convicted  of  felony,  or  have  committed  any  offence, 
which  renders  him  unfit  to  be  continued  as  an  attorney, 
the  court  will  order  his  name  to  be  stricken  fi*om  the 
roll.* 

By  the  21st  rule  of  the  Court  of  Common  Pleas, 
counsellors  and  attornies  are  prohibited  fi-om  becoming 
bail,  in  any  cause  pending  in  that  court.*  This  rule  is 
conformable  to  that  of  the  English  courts  upon  the 
same  subject,  and  it  there  extends  not  only  to  cases 
where  the  party  actually  becomes  bail,  but  to  a  promise 
to  indemnify  bail.®  Becoming  sureties  for  sheriffs  or 
coroners,  is  within  the  mischief  intended  to  be  pre- 
vented by  this  rule. 


Sect.  V.  Lien  of  Attornies. 

At  common  law,  an  attorney  has  a  lien  for  his  costs, 
upon  any  papers  of  his  client,  which  may  come  into 


*  PmI  v.  Latngstcff^  2  Wik.  Rep.  371. 

' PiU  V.  Taldenji  Burr.  Rep. 2060.    Loft  188. 

*  Say.  50, 169. 

«  Ex  parte  BrounsalL  Cowp.  Rep.  829.  9  Black.  Rep.  991.  The  Kong  t. 
SondktrUm^  6  East.  Rep.  143. 

*  Appendix  B. 

*  1  Sell.  Pract.  161. 
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his  hands.^    And  this  is  not  confined  to  any  particular 
case,  but  extends  to  his  whole  account.^ 

An  attorney  has,  also,  a  lien  for  his  costs,  upon  the 
judgment  recovered  by  his  client,*  or  on  an  award  in 
favor  of  his  client,*  in  a  cause  in  which  the  attorney 
was  employed,  even  although  the  client  have  previously 
become  a  bankrupt/  This  lien,  however,  is  not  a  gen- 
eral one. 

So  also,  if  money  belonging  to  his  client  come  to  the 
attorney's  hands,  he  may  retain  so  much  of  it,  as  will 
satisfy  his  costs.®  Or  he  may  stop  it  in  transitu,  by 
giving  notice  to  the  opposite  party  not  to  pay  it  until 
his  claim  for  costs  be  satisfied,  and  then  moving  the 
court  to  have  the  amount  of  his  costs  paid  to  him  in 
the  first  instance.'^  And  if  the  opposite  party,  after 
notice  of  the  attorney's  lien,  pay  over  the  money  to  the 
client,  he  is  still  liable  to  the  attorney  for  the  amount 
of  his  lien.'  If,  however,  the  opposite  party  make  a 
bonajide  compromise  of  the  suit,  without  notice  of  the 
lien,  he  cannot  be  compelled  to  pay  the  attorney  his 
costs.®  But  the  attorney,  in  such  a  case,  shall  not  be 
prejudiced  by  any  collusive  release  given  by  his  client.^ 

^Eughe9Y.M:yn,STem.JUp.  975.  MUcheU  r.  0^Md;4  Term. 
Rep.  123. 

'  Stevenson  ei  d.  y.  Blakdoek^  1  Maule.  and  S.  Rep.  535.  Lambert  y. 
Buekmastery  9  Batn.  and  Crees.  Rep.  6ia 

'  2Vnmn  y.  Gtbfon,  3  Atk.  Rep.  73a  JlfuUZdon  y.  Biff  ef  ol.  1  Maule. 
and  S.  Rep.  240.  Handle  y.  FuUer^  6  Term.  Rep.  456.  QUnster  y.  Hewer 
etait.  S  Term.  Rep.  69. 

*  Ormerod  y.  TaUj  1  East  Rep.  464. 

*  Gri/bi  y.  1^,  1 H.  Black.  Rep.  122. 

*  Wehh  y.  HoUJ)ougl  Rep.  238. 

*  fFtUtins  y.  Carmiehad,  Dougl.  Rep.  104. 

*  Read  y.  Dupper^  6  Term.  Rep.  36L    WtM  y.  BUe,  Doug).  Rep.  288. 
*C%«9mMnda<.y.Jiato,l  Taunt  Rep.  341.    Punier  y.Jllb>n«,  3  Cainea' 

Rep.  165. 
'®  Ormerod  y.  3\i<e,  1  East  Rep.  464. 
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If  the  defendant,  after  action  brought,  pay  the  debt 
to  the  plaintiff,  without  the  knowledge  of  the  attorney, 
and  without  discharging  the  costs,  it  seems  that  the  at- 
torney has  a  right  to  proceed  in  the  action  for  the  re- 
covery of  them.*  And  if  a  plaintiff  collude  with  the 
defendant's  bail  and  attorney,  fo  deprive  the  plaintiff's 
attorney  of  his  costs,  by  settling  the  debt  and  accepting 
a  part  payment,  without  his  intervention,  it  seems  that 
he  may  proceed  against  the  bail,  in  order  to  recover 
such  costs.^  But  if  the  plaintiff  and  defendant  coUu- 
sively  settle  the  debt  and  costs  upon  an  execution,  in 
order  to  defraud  the  plaintiff's  attorney  of  his  costs, 
the  latter  cannot  sue  out  another  execution  upon  the 
same  judgment,  to  levy  his  costs,  but  must  apply  to  the 
court.® 

The  attorney's  lien  extends  only  to  the  net  balance 
due,  after  the  charges  of  the  opposite  party  in  that  suit 
are  deducted,  and  does  not*  affect  the  equitable  right 
of  set-off  between  the  parties,  and  therefore,  if  in  the 
same  action  in  which  the  plaintiff  recovers  damages, 
the  defendant  recovers  costs,  the  court  will  allow  one 
to  be  set  off  against  the  other,  without  regard  to  the 
attorney's  lien.* 

Notwithstanding  the  common  law  thus  provided  for 
the  security  of  attornies,  it  was  holden  by  our  court  in 
the  case  of  Oetchell  v.  Clarky^  that  an  attorney,  in  this 
State,  had  no  lien  upon  the  suit  for  his  fees,  and  that  if 


»  Tom  V.  Potrett,  6  Esp.  Rep.  40.  S.  C.  7  East  Rep.  536 ;  but  vide 
Charitoood  ei  al,  y. .  Berridge^  1  Esp.  Rep.  345.  Martin  y.  Francis^  1 
Chitty  Rep.  241.  S.  C.  2  Barn,  and  Aid.  Rep.  402. 

*  Swain  v.  Senate^  5  Bos.  and  Pull.  Rep.  99. 

'  Graves  v.  Eades^  5  Taunt  Rep.  429.  S.  C.  1  Marsh.  Rep.  113.    ^ 

*  Sehaole  v.  MbU,  el  aU.  1 H.  Black.  Rep.  2a  And  vide  HoweU  et  dU.  T. 
Hardxngy  8  East.  Rep.  362.    1  Arch.  Pract  39.  and  cases  there  cited. 

*  5  Mass.  Rep.  309. 
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the  plaintiff  discharged  the  defendant  either  before  or 
after  judgment,  the  only  remedy  for  the  attorney,  was 
by  an  action  against  his  client  for  his  fees.  But  it  has 
since  been  holden,  that  the  Stat.  1801.  ch.  84.  which 
directs  the  setting  off  of  one  execution  against  another, 
where  the  creditor  in  one  is  the  debtor  in  the  other,  but 
which  expressly  provides,  that  this  direction  shall  not 
affect  or  discharge  the  lien,  which  any  attorney  may 
have  upon  any  judgments  or  executions,  for  his  fees  or 
disbursements, — amounts  to  a  legislative  declaration, 
that  such  lien  may  exist.* 

Whether  an  attorney  has  a  lien  for  his  fees,  upon 
the  papers  of  his  client  in  his  hands,  has  never  been 
expressly  settled  in  this  State;  but  there  seems  to  be 
no  reason  why  he  should  not  according  to  the  common 
law,  which  remains  unaltered  in  this  respect. 

Sect.  VI.  Proceedings  in  case  op  the  Death, 
Removal,  or  Change  of  Attorney. 

In  case  of  the  death  of  an  attorney  prosecuting  or 
defending  a  suit,  another  may  enter  his  appearance  upon 
the  docket,  without  any  formal  motion  to  the  court. 

In  the  English  and  New  York  practice,  m  case  of 
the  change  of  an  attorney,  the  person  withdrawing 
must  move  the  court  for  leave  to  withdraw  his^appear- 
ance,  stating  a  sufficient  reason,  such  as  the  assent  or 
wish  of  his  client,  or  that  his  client  neglects  or  reftises 
to  advance  the  fees  and  charges  necessary  for  the  pros- 
ecution or  defence  of  the  suit.  And  where  an  attor- 
ney has  been  retained  to  defend  a  suit,  and  appears, 


^  Baker  Y.  Cookj  11  Maaa.  Rep.  936.    DuMur.  Locke^  13  MsmLRd^ 
525. 
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the  defendant  is  not  allowed  to  countermand  the 
appearance,  or  change  his  attorney  without  rule  of 
court.*  The  acts  of  the  second  attorney,  unless  a 
regular  substitution  be  shown,  will  be  disregarded  by 
the  court.^ 

But  in  our  practice,  any  party  may  dismiss  his 
attorney  and  appomt  a  new  one  at  pleasure,  without 
application  to  the  court.  The  most  regular  mode  of 
doing  this,  is  by  a  letter  of  attorney  to  the  new  one, 
revoking  the  former  power.  This,  when  filed  in  the 
case,  is  effectual  to  take  away  the  power  of  the  former, 
and  to  substitute  the  latter,  provided  notice  of  the 
change  is  given  to  the  opposite  party,'  and  subject, 
perhaps,  to  the  existing  lien  of  the  first  attorney,  for 
fees  and  disbursements.  If  the  attorney  so  dismissed, 
should  persist  in  appearing,  and  keep  his  name  upon 
the  docket,  the  court,  on  application,  would  order  hhn 
to  withdraw. 

The  attorney  newly  appomted  must  take  notice  at 
his  peril,  of  the  rules  to  which  the  former  attorney 
was  liable,  and  is  boimd  by  his  lawfiil  agreements. 


^  1  Arch.  Pract.  99.    1  Paine.  &  D.  Pnict  196. 

»  Ibid. 

^  7th  rule  of  S«  J.  C.    Appendix,  A. 
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CHAPTER  V. 
Modes  of  Instituting  a  Suit. 

Suits  in  the  courts  of  this  Commonwealth,  are  com- 
menced by  petitiorij  complaint,  bill  in  equity,  libely 
and  torit. 

Petition  is  the  process  by  which  one  tenant  in  com- 
mon or  joint  tenant  of  land,  obtains  a  partition. 

Complaint  is  the  process  for  the  owner  of  lands 
flowed  by  a  mill  dam. 

A  bUl  in  equity  is  the  only  mode  of  instituting  suits 
in  equity,  and  is  in  the  nature  of  a  complaint  and  pe- 
tition to  the  equity  jurisdiction  of  the  courts. 

A  libel  is  the  process  to  obtain  a  divorce. 

A  writ  is  the  most  common  means  'of  instituting  a 
suit  at  law,  in  real  and  personal  actions,  and  it  is  to 
the  practice  in  suits  commenced  by  writ,  that  this  trea- 
tise will  be  chiefly  confined. 
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CHAPTER  VL 
Writs.     Forms  of  Writs  in  General. 

By  the  Constitution  of  Massachusetts/  all  writs  is- 
suing out  of  the  clerk's  oflSce  in  any  of  the  courts  of 
law,  shall  be  in  the  name  of  the  Commonwealth  of 
Massachusetts  :  They  shall  be  under  the  seal  of  the 
court  from  whence  they  issue  :  They  shall  bear  teste 
of  the  first  Justice  of  the  court  to  which  they  shall  be 
returnable,  who  is  not  a  party,  and  be  signed  by  the 
clerk  of  such  court. 

These  provisions  are  much  the  same  with  those  of 
the  common  law,  and  are  not  considered  as  deriving 
any  additional  solemnity  or  force  from  being  inserted 
in  the  constitution, — the  only  effect  of  which  is  to  make 
them  unalterable  by  the  legislature.*  The  Stat.  1 820. 
ch.  79.  s.  3.  providing  that  writs  issuing  from  the  Court 
of  Common  Pleas  shall  bear  teste  of  "  one  of  the  jus- 
tices," is  so  for  void.® 

The  Stcct.  1784.  ch.  28.  s.  3.  requires  the  same  for- 
malities to  be  observed  in  writs  issued  by  a  justice  of 
the  peace. 

Any  mistake  in  the  teste,  seal,  or  signature  of  the 
writ,  should  be  taken  advantage  of  at  the  first  term, 
by  plea  m  abatement,  or  by  motion  to  dismiss  the  ac- 
tion ;  a  defect  in  either  particular  would  be  cured  by 


*  Ch.  VL  Art  5. 

*  Ripley,  Exor.  v.  Warrtn^  Admr.  2  Pick.  Rep.  592. 
'  Ibid. 
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a  general  appearance,  or  by  pleadmg  to  the  merits  of 
the  action.  It  is  a  general  rule,  that  where  there  has 
been  any  irregularity  in  the  process,  if  the  opposite 
party  overlook  it,  and  take  subsequent  steps  in  the 
case,  he  cannot  afterwards  object  to  the  mistake.^ 

The  forms  of  writs  m  civil  actions  are  prescribed  by 
statute,  and  must  be  pursued  in  all  cases  to  which  they 
are  applicable.  In  Choke  v.  Gibbs,^  Parsons,  Ch.  J, 
says,  **  where  the  legal  remedy  sought  by  the  plamtiff 
may  be  obtained  by  a  writ  conforming  to  these  outlines, 
he  must  sue  out  such  a  writ,  and  if  the  writ  he  shall 
sue,  materially  vary  from  those  outlines,  the  court  may 
ex  officio  abate  it.  But  when  the  remedy  he  is  entitled 
to  cajmot  be  obtained  by  any  writ  conforming  in  its 
outlines  to  those  prescribed  by  statute,  it  has  been  the 
ancient  and  constant  practice  of  the  court  to  grant  him 
^  writ,  by  which  he  may  obtain  his  remedy.  Thus  we 
have  no  form  of  writs  of  error,  of  review,  or  of  scire 
&cias  against  bail,  or  of  execution  in  dower,  where  a 
woman  has  been  divorced  a  vinculo  ;  and  yet  when 
the  remedy  sought,  required  any  writ  of  these  kinds, 
the  court  have  always  granted  it. 

By  an  ancient  English  statute,  the  masters  in  chan- 
cery, whence  all  original  writs  issued,  were  author- 
ised to  form  new  writs  in  new  cases,  that  there  might 
not  be  a  fisdlure  of  justice.  In  this  state,  that  authority 
when  necessary,  has  been  exercised  by  the  court  issu- 
ing the  writ.     Thus  when  an  act  passed,  directing  that 


^  1  Tidd.  Pract  276.  Hart.  Jbsignee  ifc.  ▼.  WuUm,  5  Burr.  Rep.  2586. 
2  Black.  Rep.  68a  S.  C.  Pearson  v.  Eaidxng»,  1  East  Rep.  77.  CHUi- 
Umd  y.  MarreU,  1  Gaines'  Rep.  154.  €ror<2on  d  al.  v.  Valentint  et  al.  16 
Johns.  Rep.  145.  PrescoU  v.  Tu/ts^  7  Mass.  Rep.  209.  Ripley^  Exor.  v 
fFarren,  Mmr.  2  Pick.  Rep.  592. 

'  3  Man.  Rep.  193. 
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an  execution  should  not  issue  against  the  body  of  a 
sheriff  when  in  office,  the  court  altered  the  form  of  the 
execution,  given  by  the  statute,  so  as  to  conform  it  to 
this  act.  By  the  constitution,  no  representative  shall 
be  arrested  or  held  to  bail  on  mesne  process j  while  at- 
tending the  General  Court,  or  etiTido  et  redeundo  ; 
but  his  estate  may  be  attached,  and  when  the  plaintiff 
would  attach  his  estate  to  secure  his  debt,  a  writ  of 
attachment  may  issue,  by  which  the  oflSicer  is  compell* 
ed  to  attach  the  estate  and  summon  him.  By  law, 
executions  do  not  lie  against  the  bodies  or  estates  of 
executors  or  administrators,  on  judgments  against  them 
for  the  debts  of  the  deceased ;  and  executions  have 
been  made  conformable  to  this  provision  of  law.  So 
by  Stat.  1783.  ch.  32.  s.  9,  writs  of  attachment  shall 
run  only  against  the  goods  or  estate  of  the  party  de- 
ceased in  the  hands  of  his  executors  or  administrators, 
and  not  against  their  bodies.  According  to  this  sec- 
tion, and  a  former  provincial  law,  of  which  it  is  a  re- 
vision, writs  have  frequently  issued  commanding  the 
officer  to  attach  the  goods  and  estate  of  a  person  de- 
ceased, and  to  summon  the  executor  or  administrator.'' 
*  In  the  case  last  cited,  the  suit  was  in  an  action  of 
debt  upon  a  judgment,  —  an  execution  had  been  issued 
upon  it,  and  the  defendant  committed  thereon,  and  dis- 
charged by  takmjg  the  oath  prescribed  by  statute.  The 
writ  directed  the  sheriff  to  attach  the  goods  and  estate 
of  the  defendant,  and  to  summon  him  to  appear.  The 
court,  for  the  reasons  before  mentioned,  held  the  writ 
to  be  good,  though  a  departure  from  the  form  pre- 
scribed by  the  statute,  the  capias  being  omitted. 

If  a  capias  and  attachment  in  such  a  case  should 
issue,  and  the  defendant  be  arrested  upon  it,  he  might 
abate  the  writ  by  a  proper  plea,  and  aii  action  for  &lse 
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imprisonment  would  lie  against  the  plaintiff,  for  causing 
the  defendant  to  be  arrested  upon  the  writ/ 

The  reason  of  the  departure  from  the  forms  pre- 
scribed by  statute,  must  appear  in  the  writ  itself.* 


'  Ibid.     WUlingUm  y.  SUams,  1  Pick.  Rep.  497. 
'  Cooke  y.   Gibhs,  3  Maps.  Rep.  193.     Goffe  y.  Pruhn  and  TnuUt^ 
Worcester,  Court  of  Common  Pleas,  Dec.  1, 1824. 
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CHAPTER  VII. 
Various  Kinds  op  Writs. 

The  forms  of  original  writs  in  use  in  our  practice  are : 

1.  Original  Summons. 

2.  Capias. 

3.  Capias  and  attachment. 

4.  Summons  and  attachment. 

5.  Trustee  process. 

6.  Review. 

7.  Scire  facias. 

8.  Writ  of  Dower. 

9.  Replevin. 

10.  De  homine  Replegiando. 

11.  Audita  querela. 

12.  Ejectment  by  landlord  against  tenant. 

13.  Habeas  corpus. 

14.  Summons  in  process  against  forcible  entry  and 

detamer. 

15.  Summons  m  process  for  the  speedy  removal  of 

nuisances. 

16.  Summons  in  proce^  to  recover  damages  for 

flowing  lands. 

Sect.  1.  Original  Summons. 

This  writ  is  so  called  to  distinguish  it  from  the  sum- 
mons which  accompanies  the  writ  of  attachment.  The 
form  of  it  is  given  m  Stat.  1784.  ch.  28.  s.  1.  and  for 
writs  returnable  before  a  justice  of  the  peace,  in  sect. 
3.  of  the  same  statute.  The  statute  does  not  specify 
the  cases  in  which  it  may  be  resorted  to,  but  there 
seems  to  be  no  objection  to  adopting  it  in  all  cases,  at 
the  plaintiff's  election.     By  the  colony  law  of  1644.* 

^  Ancient  Chartera.    Chap.  49. 
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it  was  ordered,  "  that  it  shall  be  the  liberty  of  every 
plaintiff  to  take  out  either  summons  or  attachment 
against  any  defendant.'' 

The  original  summons  is  the  most  appropriate  writ 
in  real  actions,  and  in  actions  against  sheriffs,  execu- 
tors, administrators,  &c.  when  it  is  not  intended  to 
attach  property,  —  but  there  seems  to  be  no  case,  in 
which  the  plaintiff  is  compelled  to  adopt  it. 

The  writ  simply  directs  the  officer  to  summon  the 
defendant  to  appear. 

It  is  proper  to  observe  that  the  judgment  and  exe- 
cution, where  this  form  of  writ  is  adopted,  will  be  in 
the  common  form,  that  is,  against  the  property  and 
person  of  the  defendant,  unless  something  appears  on 
the  record,  to  shew  that  it  should  be  varied.  Thus,  if 
an  action  of  debt  should  be  brought  upon  a  judgment, 
where  the  defendant  has  taken  the  poor  debtor's  oath, 
he  should  plead  in  bar  of  execution  against  his  body, 
—  that  he  has  been  discharged  in  that  mode.  So  also 
if  he  has  been  discharged  by  order  of  the  creditor,  to 
avoid  liability  for  the  expense  of  supporting  him  in 
{M^ison,  under  Stat.  1819.  ch.  94.  s,  2. 

Sect.  II.  Capias. 

Sect.  III.  Capias  and  Attachment. 

These  writs  are  precisely  the  same  in  form — the 
form  being  the  second  one  given  in  sect.  1 .  of  Stat. 
1784.  ch.  28.  and  also  the  second  one  in  sect.  3. 
in  cases  triable  before  a  justice  of  the  peace.  They 
differ  only  in  the  mode  of  service.  There  is  a  form  of 
summons  given  with  the  writ  in  the  statute.  WUk 
the  summ^msj  the  writ  is  an  attachment; — loithout  it, 
a  mere  capiat,  or  in  other  words,  the  precept  of  the 
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writ  in  the  form  given,  being  in  the  alternative,  either 
*' to  attach  the  goods  or  estate  of  the  defendant"  or 
"  for  want  thereof,  to  take  his  body,'* — if  the  writ, 
with  the  accompanying  summons,  is  served  according 
to  the  first  command — it  is  a  writ  of  attachment, —  if 
without  the  summons  and  according  to  the  second  com- 
mand, it  is  a  capias.  In  the  case  Chmmonwealth  v. 
Sumner,^  the  court  say  '*  there  is  no  distinction  in  our 
statutes,  between  a  capias  and  writ  of  attachment; 
they  are  one  vn*it  with  different  powers  according  to 
the  will  of  him  who  uses  them/' 

The  form  of  writ  now  under  consideration,  is  a  pro- 
per one  to  be  used  in  all  actions,  real  or  personal 
where  the  defendant  may  be  arrested  if  the  plaintiff* 
so  elect  —  whether,  in  the  particular  case,  he  so  elect, 
or  intend  to  attach  property.  So  whenever  the  defend- 
ant's exemption  fi'om  arrest  is  of  a  temporary  charac- 
ter merely,  this  form  of  writ  may  be  used.  Thus  it 
may  issue  against  members  of  Congress,  and  of  the 
legislature,  parties,  jurors,  and  witnesses  attending 
court,  although  not  liable  to  arrest  for  the  time  being, 
but  it  must  be  observed  that  while  the  defendant's 
temporary  exemption  continues,  the  writ  can  only  be 
used  as  one  of  attachment. 

But  where  the  defendant  cannot  by  law,  be  arrested 
at  air,  this  form  of  writ  vnth  the  direction  in  it  to  take 
the  body,  cannot  be  issued, —  and  if  so  issued,  whether 
it  were  in  fact  served  as  a  capias  or  not,  it  would  be 
abated. 

Thus  if  it  were  used  in  suits  agamst  corporations, 
fi'om  the  impossibility  of  arresting  them,  —  or  against 
executors  and  administrators,  because  they  are  not 
personally  responsible,  being  also  specially  provided 

>  5  Pick.  R«p.  aea 
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for  by  Stat  1783.  ch.  23.  8.  9. —  or  against  sheriffs 
for  the  same  reason,  they  being  exempted  by  Stat. 
1 783.  ch.  44. 8.  4.  from  arrest,  —  or  in  debt  upon  judg- 
ment, where  the  defendant  has  been  committfed  to  pris- 
on upon  the  execution,  and  discharged  by  taking  the 
poor  debtor's  oath,  in  all  these  cases  it  would  be 
abated.^ 

The  Stat.  1817.  ch.  87.  giving  remedies  in  equity, 
provides,  that  the  bill  in  equity  "  may  be  inserted  in  a 
writ  of  attachment  or  original  summons,''  and  such  writs 
be  served  "  as  other  writs  of  attachment  or  original 
summons  are  by  law  to  be  served."  And  by  Stat. 
1823.  ch.  140.  8.  3.  the  Justices  of  the  Supreme  Ju- 
dicial Court  shall  have  authority  in  the  cases  therein 
provided,  "  to  issue  all  such  writs  and  processes  as  may 
be  necessary  or  proper  to  carry  into  fall  effect  the  pow- 
ers thereby  granted." 

In  the  case  Commonwealth  v.  Sumner,^  the  court 
say  it  is  difficult  to  imagine  why  the  provision  in  the 
statute  of  1817,  was  made,  unless  to  enable  the  party 
to  obtain  security  by  attachment  at  least,  and  if  this 
were  the  intent,  it  is  not  easy  to  see  why  the  alterna- 
tive of  holding  to  bail,  in  case  there  is  a  failure  of 
property,  should  not  apply  in  this  case  as  well  as  in 
attachments  in  common  law  suits.  Considering  the 
obvious  mapplicability  of  an  arrest  and  bail  upon  a  bill 
praying  for  a  specific  performance  of  a  contract,  and 
bills  agaiifst  certain  species  of  trustees,  they  reserved 
their  opinion  whether  the  process  would  lie  in  those 
cases.  They  decided,  however,  that  a  bill  in  equity 
between  partners  for  an  account,  cannot  lawfaUy  be 
served  by  arresting  the  defendant,  and  the  effect  of 


^  Caoke^  v.  (jibbs»  3  Mass.  Rep.  193. 
*  5  Pick.  Rep.  360. 
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this  decision  seems  to  be,  that  all  proceedings  under 
the  statute  of  1823,  must  be  by  subpoena  under  the 
rules  adopted  by  the  Court. 


Sect.  IV.  Summons  and  Attachment. 

The  form  of  this  writ  is  not  given  by  any  statute.  It 
is  made  by  erasing  the  direction  in  the  common  capias 
or  attachment,  to  take  the  body  of  the  defendant,  and 
substituting  therefor  a  direction  to  summon  him;  in 
other  words,  it  is  an  original  summons,  inserting 
therein  a  direction  to  attach  the  goods  and  estate  of 
the  defendant. 

This,  form  of  summons  and  attachment  is  used  in  the 
cases  before  mentioned,  where  a  capias  is  improper, 
and  the  plaintiff  desires  to  attach  property,  as  in 
actions  against  corporations,  sheriffs,  executors  and 
administrators,  and  in  debt  on  a  judgment  upon 
which  execution  has  issued  and  the  defendant  been 
committed  and  discharged.*  So  it  is  presumed  that 
this  form  of  writ  would  be  proper  in  an  action  before 
a  justice,  where  the  demand  is  under  ten  dollars,  all 
persons  being  exempted  from  arrest  for  demands  under 
that  sum.^  So  in  all  actions  against  females,  for  the 
same  reason.* 

It  might  perhaps,  be  considered  that  the  capias  and 
attachment  should  issue  in  common  forni  in  all  these 
cases,  and  the  prohibition  be  laid  on  the  service ;  but 
in  suits  against  corporations,  and  executors  and  admin- 
istrators, this  would  be  an  incongruity. 


*  Cooke  V.  Gtbhs,  3  Mass.  Rep.  193. 
=  ritat.  1^30.  ch.  131.  8. 1. 
'  Ibid.  8.  2. 
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Except  in  the  cases  above  enumerated,  this  writ 
should  never  be  used,  as  it  is  not  prescribed  by  statute, 
but  allowed  only  from  necessity.  It  is  not  unfrequently 
from  inadvertence  adopted,  particularly  in  real  actions. 
It  is  not  only  liable  to  be  abated  by  plea  or  on  motion, 
but  it  may  be  doubtful  whether  an  appearance  would 
make  it  good,  and  whether  an  attachment  under  it 
would  be  of  any  validity^* 

In  an  action  Gaffe  v.  Preston  and  Trustee,  decided 
at  the  Court  of  Common  Pleas  for  the  county  of 
Worcester,  at  the  December  term,  1 824,  the  plaintiflf 
had  adopted  the  form  of  a  writ  of  summons  and  at- 
tachment. At  the  March  term  following,  a  motion  was 
made  by  the  defendant  to  dismiss  the  action,  because 
the  process  adopted  was  not  conformable  to  the  stat- 
ute. The  motion  prevailed,  because  either  of  the  forms 
of  writs  given  in  the  statute  might  have  been  adopted, 
whereas  in  this  case,  the  writ  was  neither  a  summons, 
or  a  capias  and  attachment,  but  a  combihation-  of  both, 
and  as  this-  species  of  action  was  particularly  excepted 
in  the  statute  givmg  the  trustee  process,  the  case  of 
Cooke  V.  Oibbs  last  cited,  was  a  suflficient  authority  to 
shew  that  it  was  not  maintainable. 

In  order  to  bring  the  distinctions  among  the  four 
preceding  forms  of  writs,  the  mode  of  making  them, 
and  the  cases  in  which  they  are  respectively  proper, 
into  a  single  view,  it  may  be  observed,  that  although  a 
separate  form  of  an  original  summons  is  given  in  the 
statute,  yet  that  all  four  may  be  made  from  the  form 
of  a  capias  and  attachment,  which  is  the  one  in  most 
conmion  use.     And 

I.  That  if  both  the  commands,  to  attach  and  to  ar- 


'  Cooke  V.  CHbhSj  3  Mass.  Rep.  193. 
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rest  be  stricken  out,  and  the  words  "  summon  to  ap- 
pear" be  inserted,  the  writ  is  an  original  summons. 

2.  That  if  the  entu-e  form  of  the  writ  is  used,  with- 
out the  summons  immediately  following  it  in  the  statute, 
the  writ  is  a  capias. 

3.  That  if  the  entire  form  of  the  writ  is  used  to- 
gether with  the  following  summons,  it  is  a  writ  of  ca- 
pias and  attachnent. 

4.  That  if  the  form  of  the  writ  is  altered  by  erasing 
merely  the  command  to  arrest,  and  inserting  "  to  sum- 
mon to  appear,"  and  is  then  used  with  the  summons 
in  some  cases,  and  without  it  in  others,  which  will  be 
discriminated  hereafter,  the  writ  is  a  summ^ms  and  at- 
tachment 

As  to  the  cases  in  which  they  should  respectively 
be  used. 

1 .  The  original  summons  may  be  used  in  all  cases 
whatever,  but  is  not  necessarily  to  be  used  in  any 
case.  It  is  the  most  proper  form,  where  the  plaintiff 
cannot  or  will  not  arrest,  and  does  not  wish  to  attach  ; 
and  it  is  frequently  used  in  real  actions,  where,  though 
either  an  arrest  or  an  attachment  may  be  made,  yet 
neither  often  is. 

2.  The  capias,  or  the  capias  and  attachment,  should 
be  used  in  all  cases  where  the  plaintiff  has  an  election, 
of  arresting  the  body  or  attaching  property,  and  intends 
to  do  one  ot  the  other. 

3.  The  summons  and  attachment  should  be  used  in 
those  cases  where  the  plaintiff  cannot  arrest,  but  de- 
sires to  attach  property. 

So  that  agamst  corporations,  sheriff,  executors, 
administrators,  and  females,  on  demands  under  ten 
dollars^  and  in  debt  on  a  judgment  upon  which  exe- 
cution has  been  issued,  and  the  defendant  committed 
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and  discharged,  as  an  arrest  cannot  be  made  in  any  of 
these  cases ;  an  original  summons  may  be  used  if  an 
attachment  is  not  intended,  and  a  summons  and  attach- 
ment mvst  be  used  if  one  is  intended.  Neither  of  the 
other  two  writs  can,  under  any  circumstances  be  re- 
sorted to,  in  the  above  cases. 

In  all  other  cases  both  in  real  and  personal  actions, 
as  an  arrest  may  be  made,  the  plaintiff  may  use  an 
original  summons,  if  he  intends  neither  to  attach  nor 
arrest;  he  must  use  a  capias,  if  he  intend  to  arrest  the 
person,  and  a  capias  and  attachment  if  he  intend  to 
attach  the  property  of  the  defendant.  In  these  cases 
a  summons  and  attachment  can  never  be  used. 

The  use  of  the  original  summons  being  confined,  as 
will  be  perceived,  to  cases  where  an  attachment  is  not 
intended,  the  same  object  may  be  attained  in  all  cases, 
hj  using  a  capias  and  attachment,  or  a  summons  and 
attachment,  when  they  would  respectively  be  proper, 
if  an  attachment  were  intended,  and  making  on  them 
a  nominal  attachment  merely,  as  of  a  chip,  and  leaving 
the  common  summons.  Thus  in  a  real  action,  for  ex- 
ample, if  the  plaintiff  do  not  intend  to  attach  or  arrest, 
instead  of  an  original  summons,  he  may  use  the  capias 
and  attachment,  that  is,  th«  same  writ  he  would  be 
obliged  to  use,  if  he  really  meant  to  attach,  and  by 
causing  a  nominal  attachment  to  be  made  upon  it,  his 
purpose  is  effected.  The  same  is  true  of  all  personal 
actions,  where  a  capias  and  attachment  is  the  proper 
writ. 

So  agamst  corporations,  sheri£&,  &c.  where  the 
plaintiff  does  not  mean  to  attach,  a  summons  and  at- 
tachment, with  a  nominal  attachment,  may  be  substi- 
tuted for  an  original  summons. 
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Sect.  V.  Trustee  Process. 

This  writ  is  given  by  Stat.  1 794.  cfe.  66.  in  cases 
where  the  plaintiff  wishes  to  attach  debts  due  to  his 
debtor,  or  property  not  attachable  by  the  ordinary 
process. 

The  form  of  the  writ,  which  is  also  given  in  sect.  1. 
of  the  above  statute,  is  like  that  of  the  summons  and 
attachment,  with  an  additional  precept,  to  summon  the 
person  supposed  to  be  trustee  to  shew  cause,  why  the 
execution  that  shall  issue  upon  such  judgment  as  the 
plaintiff  may  recover  in  the  suit,  shall  not  be  levied 
upon  the  property  of  the  defendant,  in  the  possession 
of  the  supposed  trustee. 

In  tohat  actions  may  be  used. — It  is  only  in  per- 
sonal actions,  that  this  writ  is  given  by  the  above  stat- 
ute and  of  these  "  detinue,  replevin,  case  for  slanderous 
words  or  malicious  prosecutions,  and  actions  of  tres- 
pass for  assault  and  battery,"  are  excepted.* 

The  Stat.  1 794.  confined  the  use  of  this  writ  to  per- 
sonal actions,  as  above,  commenced  in  the  Court  of 
Common  Pleas.  But  now  by  Stat.  1833.  ch.  171.  a 
trustee  writ  may  also  be  iscued  fi'om  the  Supreme  Ju- 
dicial Court,  in  all  cases,  where  an  original  writ  would 
lie  to  that  court.  And  in  such  case,  the  writ  may  be 
issued  under  the  seal,  and  signed  by  the  clerk  of  the 
Supreme  Judicial  Courts 

A  trustee  writ  cannot  be  issued  by  a  justice  of  the 
peace,  or  from  a  justices'  court,  it  not  being  author- 
ized by  any  statute. 

Jlgainst  what  principal  defendant.     This  writ  may 

'  Stat  1794.  ch.  (55.  s.1. 
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be  used,  in  personal  actions  as  above,  against  any  per- 
son or  persons,  "  other  than  bodies  politic  or  corpo- 
rate/'* A  corporation,  therefore,  never  can  be  the 
prmcipal  defendant  in  a  trustee  process. 

gainst  what  persons  as  trustees.  It  was  formerly 
holden  that  individuals  only  could  be  summoned  as 
trustees.*  But  now,  by  Stat.  1823.  ch.  164.  corpo- 
rations are  made  liable  to  be  summoned  as  trustees, 
and  the  provisions  of  Stat.  1 794.  ch.  65.  are  extended 
to  them. 

A  person  not  an  inhabitant  of  the  state,  though 
summoned  as  trustee  while  within  the  Commonwealth, 
cannot  be  held  to  answer  as  trustee.' 

How  defendant's  property  must  be  situated.  Under 
this  head,  we  shall  consider  only  the  cases,  where  from 
the  situation  of  the  defendant's  property,  this  writ,  and 
not  the  common  writ  of  attachment,  is  most  proper. 

The  statute  gives  this  proceeding  where  goods, 
effects  or  credits  are  so  entrusted  and  deposited  in  the 
hands  of  the  trustees  "  that  the  same  cannot  be  at- 
tached by  the  ordinary  process  of  law."  The  trustee 
writ,  therefore,  is  not  the  proper  remedy  when  the 
goods  and  effects  of  the  defendant,  in  the  possession  of 
another  person  may  be  attached  by  the  ordinary  pro- 
cess.' But  if  the  person  entrusted  with  them  has 
locked  them  up  and  detams  the  key,  or  claims  a  right 
to  retain  them,  by  virtue  of  a  supposed  lien,  and  does 


»  Stat.  1794.  ch.  65.  s.  1. 

*  Union  Turnpike  v.  Jenkins  ^  TV.  2  Mass.  Rep.  37. 

. »  TmgUy  V.  BaUman  ^  Tr,  10  Mass.  Rep.  343.    Ray  if  cd.  v.  Under- 
wood ^  TV.  3  Pick.  Rep.  302. 

*  JiUen  V.  Megguire  if  Tr.  15  Mass.  Rep.  490. 
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not  expose  them  to  attachment^  they  may  be  attached 
by  this  process.* 

^  This  statute  has  received  a  very  liberal  construc- 
tion by  our  courts  in  this  respect.  Goods  and  effects 
of  a  debtor  may  be  physically  within  the  reach  of  an 
officer  to  attach,  yet  the  creditor  may  avoid  by  the 
trustee  process,  many  difficulties  which  might  occur 
by  recourse  to  the  common  form  of  capias  and  attach- 
ment. Thus  if  the  trustee  claims  to  have  a  lien  upon 
the  property  or  to  hold  it  as  a  pledge, —  or  where 
goods  have  been  consigned  to  and  received  by  the 
trustee  to  sell  as  a  factor  :^  —  or  if  they  were  fraud- 
ulently transferred  to  defeat  or  delay  creditors, — 
though  the  goods  are  not  concealed  in  any  of  these 
cases,  and  might  be  attached,  yet  a  trustee  process 
will  lie  ; — and  it  seems  to  be  peculiarly  proper  in  the 
instance  last  mentioned,  because  it  is  only  by  this 
method  of  proceeding,  that  the  fraudulent  holder  of 
the  goods  can  be  put  upon  his  oath  and  be  compelled 
to  submit  to  an  examination.^  So  if  a  person  remove 
the  goods  to  his  house  and  claim  to  hold  them  as  a 
pledge,  they  will  be  liable  to  attachment  in  his  hands 
by  this  process,  though  they  might  have  been  attached 
under  the  ordinary  process.*  And  in  general,  it  is  not 
necessary  that  the  goods  should  have  come  into  the 
hands  of  the  trustee  by  any  contract  with,  or  even  by 
the  authority  6r  consent  of  the  debtor,  to  render  the 
goods  liable  to  be  attached  in  his  hands,  under  this 
process; — it  is  sufficient,  if  the  trustee  pretend   to 

*  Ibid. — Purktr  v.  Kinsman  if  TV.  8  Mass.  Rep.  486. 

*  Grani  d  al,  v.  Shmo,  16  Mass.  Rep.  341. 

^  Bwiingame  v.  BeU,  16  Mass.  Rep.  318.— T^mcu  v.  Goodwin  if  TV. 
12  Mass.  Rep.  UO.—SweU  d  al.  v.  Broum  ^  TV.  5  Pick.  Rep.  178. 
^  Swdi  d  al.  v.  Broum  ^  TV.  5  Pick.  Rep.  178. 
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hold  them  under  any  claim,  agamst  the  rights  of  an 
attachmg  creditor.^ 

But  the  trustee  must  have  the  actual  possession  or 
control  of  the  property,  so  that  he  may  be  able  to  turn 
it  out  on  execution, — or  he  cannot  be  charged  on  ac- 
coimt  of  it.  Therefore,  one  to  whom  property  is  as- 
signed, of  which  he  has  only  the  constructive  posses- 
sion, as  in  case  of  a  ship  and  cargo  at  sea,  is  not  liable 
as  trustee  under  this  process.^ 

Where  personal  property,  exempt  by  law  from  at- 
tachment, has  been  mortgaged  or  pledged,  or  is  sub- 
ject to  any  lien  created  by  law,  it  is  now  provided 
by  statute,'  that  the  mortgagee,  pledgee,  or  holder, 
may  be  summoned  as  the  trustee  of  the  mortgagor, 
pledgor,  or  general  owner,  and  upon  being  paid  or 
tendered  the  amount  of  his  claim,  shall  give  up  the 
property  to  the  attaching  officer, —  or  that  the  pro- 
perty may  be  attached  by  the  ordmary  process,  upon 
payment  or  tender  to  the  mortgagee,  pledgee,  or 
holder,  of  the  amount  for  which  it  is  mortgaged  or 
pledged  to,  or  holden  by  him. 

Where  lands  have  been  fraudulently  conveyed,  the 
trustee  process  is  not  the  proper  form  of  remedy,  as 
the  grantee  is  not,  by  the  terms  of  the  statute,  charge- 
able by  reason  of  land  of  the  debtor,  in  his  possession  :* 
— the  proper  course  of  proceeding,  in  such  case  would 
be,  to  attach  the  land  as  the  property  of  the  fraudulent 
debtor.  But  if  one  to  whom  real  estate  has  been  con- 
veyed by  his  debtor,  as  security  for  his  debt,  sells  the 


*  Swett  a  ai.  v.  Brount  and  TV.  5  Pick.  Rep.  178. 
'  Andrem  y.  Ludlow  ^  TV.  5  Pick.  Rep.  38. 
'  Stat.  1829.  cb.  124. 
«  Haw  et  at.  v.Fiddif  TV.  5  Alan.  Rep.  990. 
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same,  be  is  liable,  as  trustee  of  tbe  debtor  fer  the  sur^ 
plus.* 

The  Stat.  1 794.  ch.  65.  provides  in  sect.  4.  that  if 
the  trustees  shall  all  be  discharged  or  the  plaintiff 
shall  discontinue  as  to  them,  he  may  still  proceed 
against  the  principal,  to  which  is  added  by  Stat.  1798: 
ch.  5.  8.  1 .  the  proviso, —  if  such  service  of  the  origmal 
writ  have  been  made  on  him,  as  would  have  authorized 
the  court  to  render  judgment  against  him,  in  an  action 
brought  in  the  common  mode  of  process.*  Whether 
this  form  of  writ,  can  be  used,  without  any  trustees 
named  in  it,  but  served  on  the  defendant  in  the  same 
manner  as  if  there  were,  is  not  settled.  In  Badlam 
v.  Tucker  et  al.^  where  this  form  had  been  resorted  to 
by  a  plaintiff,  but  no  name  of  any  person  inserted  as 
trustee,  and  the  officer  attached  property,  the  court 
held  that  the  writ  was  not  void,  and  that  the  judgment 
therein  was  valid  by  virtue  of  Stat.  1794.  ch.  65. 
The  question  in  that  case,  however,  was  not  between 
the  attaching  creditor  and  the  debtor,  but  the  objection 
was  made  by  a  person  claiming  as  purchaser,  and  the 
case  does  not  decide,  whether  the  objection  would  not 
be  good,  if  taken  on  plea  in  abatement  by  the  defendant. 


Sect.  VI.    Review. 

None  of  the  statutes  authorizing  reviews  have  pre- 
scribed the  form  of  the  writ. '  The  courts,  therefore. 


^  Pterion  v.  fFeUer^  3  Mass.  Rep.  «564.     Webb  v.  Pede^  7  Pick.  Rep. 
247. 

*  Vide.  Gardner  v.  Barker  fy  TV.  12  Mtuss.  Rep.  96.  Jacobs  et  of.  y.  Md- 
len  If  Tr.  14  Mass.  Rep.  132.    BvUard  ▼.  BrackeU,  2  Pick.  Rep.  85. 

•  1  Pick.  Rep.  389. 
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according  to  their  '<  ancient  and  constant  practice/'  as 
stated  by  Parsons,  C.  J.  in  Cooke  y.  Gi665/ have  grant- 
ed a  writ  by  which  parties  may  obtain  the  remedy 
given  them  by  the  statutes. 

Accordingly  a  writ  of  review  will  be  issued  by  the 
clerk,  either  of  the  Supreme  Judicial  Court  or  the 
Court  of  Common  Pleas,  upon  application.  In  form  it 
is  an  original  summons,  commanding  the  officer  to 
summon  the  defendant  in  review,  to  appear  and  answer 
to  the  plaintiflf  in  review,  in  a  plea  of  review  of  a  plea  of 
the  case  &c. 

The  subject  of  review  will  be  treated  of  in  a  subse* 
quent  chapter.  It  is  mentioned  in  this  ccmnexion  only 
as  the  writ  of  review  is  one  of  the  writs  in  use  in  our 
practice. 

Sect.  VIL    Scire  Facias. 

A  scire  facias  is  a  judicial  writ  founded  on  some 
matter  of  record,  as  a  recognizance,  judgment,  &c. 
requiring  the  person  against  whom  it  is  brought  to  shew 
cause  why  the  party  bringing  it,  should  not  have  the 
benefit  of  such  record.  But  though  a  scire  facias  is  a 
judicial  writ,  yet  it  is  so  far  considered  as  an  action, 
that  a  release  of  all  actions  is  a  bar  to  a  scire  facias.^ 

Form.  Though  there  are  several  cases  in  which 
the  writ  of  scire  facias  may  be  used,  there  is  but  one 
of  them,  namely,  on  a  judgment,  for  which  the  form  of 
the  writ  has  been  prescribed  by  statute.  The  form  for 
this  case  is  given  in  Stat  1784.  ch.  28.  s.  2.     But  net- 


's Mass.  Rep.  193. 

*  Co  Litt  290.  b.    Treviban  t.  Laurence,  2  Ld.  Ray.  Rep.  1048.    Grey 
T.  Jones,  2  Wils.  Rep.  251. 


68  SCIRE  FACIAS.  [CH.  VII. 

withstanding  this,  the  court  will  allow  the  form  given 
to  be  so  altered,  as  to  suit  all  the  cases  in  which  the 
writ  may  be  used.* 

The  writ  in  all  cases  is  substantially  an  original 
summons,  commanding  the  olSicer  to  ^*make  known'* 
to  the  defendant  to  appear  and  shew  cause  Slc. 

There  are  several  cases  in  which  this  writ  may  be 
resorted  to,  which  will  be  enumerated. 

1 .  On  judgments.  A  scire  facias  on  a  judgment  is 
brought  either  by  or  against  the  same,  or  different  parties. 
Where  a  year  has  elapsed  after  the  rendition  of  judg- 
ment, and  no  execution  has  been  issued,  or  after  an 
execution  so  issued  has  been  returned  unsatisfied, 
the  law  presumes  that  the  judgment  has  been  execu- 
ted, or  that  the  plaintiff  has  released  the  execution ; 
and  therefore  it  is,  that  a  scire  facias  is  required  in  such 
a  case,  in  order  to  give  an  opportunity  to  the  defend- 
ant to  shew  that  the  judgment  has  been  already  exe- 
cuted, or  other  cause,  if  he  can,  why  execution  should 
not  issue  against  him.^ 

Before  the  statute  of  West  %  the  only  remeciy  for 
a  party  in  a  personal  action,  who  had  suffered  ^  year 
to  elapse  without  suing  out  execution  on  his  judgment, 
was  by  an  action  of  debt.  By  that  statute,  a  writ  of 
scire  facias  was  given  to  avoid  the  delay  to  which  an 
original  action  was  exposed ;  but  the  former  remedy  was 
not  taken  away ;  and  as  an  action  of  debt  is  not  subject 
to  any  more  delay  here  than  a  scire  facias,  the  former 
would  seem  to  be  the  more  appropriate  remedy,  espe- 
cially as  interest  is  recoverable  in  this  form.^ 


■    ^  Cooke  T.  Oibha,  3  Mass.  Rep.  193. 

*  2  Saund.  Rep.  72.  d. 

'  3  Inst  469.  470.    1  Sid.  351.    CommomoeaUh  y.  Green,  12  Mass. 
Rep.  1. 
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By  Stat.  1783.  ch.  67.  5.  1.  it  is  provided  that  the 
party  obtaining  judgment  shall  be  entitled  to  his  execu- 
tion within  one  year,  but  after  that,  he  shall  sue  out  his 
scire  facias. 

If  after  judgment  has  been  revived  by  a  scire  fa- 
cia^j  the  plaintiff  do  not  take  out  execution  within 
a  year,  or  if  the  defendant  die,  the  judgment  must  be 
again  renewed  by  a  new  scire  facias^  or  action  on  the 
judgment.* 

If  a  plaintiff  sue  out  \l\s  scire  facias  within  the  year, 
he  cannot  afterwards  have  execution  until  he  has  a  new 
judgment  on  the  scire  facias.^ 

A  scire  facias  y  however,  is  not  necessary,  in  a  case 
where  judgment  is  rendered  with  a  cessat  executio, 
until  a  year  has  elapsed  after  the  cessat  is  determined.' 

So  if  bail  surrender  their  principal  on  scire  facias 
and  he  is  committed,  the  plaintiff  is  entitled  to  an 
alias  execution,  though  more  than  a  year  have  elapsed 
since  the  return  of  the  former  execution.^ 

So  in  England,  if  the  plaintiff  has  been  prevented 
from  suing  out  execution  by  a  writ  of  error  brought  by 
the  defendant.* 

2.  When  real  estate  not  the  property  of  the  debtor 
has  been  levied  on.  By  Stat.  1785.  ch.  6.  it  is  pro- 
vided, that  in  cases  where  an  execution  has  been  levied 
upon  real  estate,  which  did  not,  at  the  time  of  the  levy, 
belong  to  the  debtor,  the  court  from  whence  such  ex- 
ecution issued,  upon  application  of  the  creditor,  may 
order  a  writ  of  scire  facias  to  issue  against  such 
debtor. 


'  HardUty  v.  Bamy,  2  Salk.  598. 

*  Rol.  Abr.  900.    Tidd's  Pract  1027. 

^  ^ooth  y.  Booth,  6  Mod.  Kep.  288.    1  Salk.  3S2.  S.  C. 
^BartUU  v.  Falley,  5  Mass.  Rep.  373. 

*  2  Inst.  471.    5.  Co.  88.    Cro.  £.  416. 
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At  common  law,  the  only  remedy  m  such  case,  was 
by  an  action  of  debt.  And  the  remedy  by  scire  fa- 
das  given  by  the  statute,  is  cumulative,  for  debt  on 
the  judgment  may  still  be  brought  m  such  a  case,  and 
if  the  levy  be  pleaded  in  bar,  the  plaintiff  may  reply 
that  the  land  extended  upon  was  not  the  estate  of  the 
debtor.* 

The  scire  facias  giyen  by  Stat.  1786.  ch.  6.  is  not  a 
writ  of  right,  but  the  party  must  make  application  for  it  to 
the  court,  as  the  statute  has  prescribed ;  and  the  court 
will,  if  they  see  cause,  order  notice  to  the  judgment 
debtor,  before  the  writ  shall  issue  ;  or  they  will  refiise 
the  writ,  if  it  do  not  appear  that  substantial  justice 
requires  that  it  should  issue.^ 

3.  Upon  the  death  of  parties.  If  the  plaintiff  or 
defendant  die  ailer  judgment,  his  executor  or  adminis- 
trator must  sue  out  a  scire  facias  before  he  can  have 
execution  :  for  in  general,  where  a  new  person  is  to  be 
benefitted,  or  charged  by  the  execution  of  a  judgment, 
there  ought  to  be  a  scire  facias  to  make  him  a  party 
to  it.« 

Where  there  is  only  one  plaintiff  or  defendant  who 
dies  after  judgment  and  before  execution,  a  scire  faxms 
may  be  had  by  or  against  his  personal  representatives. 
But  where  there  are  several  plaintiffs  or  defendants, 
and  one  of  them  dies,  execution  may  be  had  by  or 
against  the  survivors  without  a  scire  facias.  The  exe- 
cution should  in  such  case  issue  in  the  name  of  all  the 
parties  on  the  record  so  as  to  follow  the  judgment.^ 

At   common  law,  an  administrator  de  bonis  non 

*  Gooek  T.  Mdns^  14  Mass.  Rep.  378.    Qrttnt  ¥.  Hatch^  12  Mass.  Rep. 
195. 
'  Ktndrick  ▼.  WenhDcrih^  14  Mass.  Rep.  57. 
^Penoyar  v.  Brace^  1  Ld.  Ray.  Rep.  245.    1  Salk.  319.    S.  C. 
«Ibid.    7  Mod.  Rep.  68.    Bac.  Abr.    Scire  faciaa  C.  4. 
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could  not  have  a  scire  facias  on  a  judgment  obtained 
by  the  first  executor  or  administrator,  for  a  debt  due 
to  the  testator  or  intestate,  but  was  compelled  to  bring 
a  new  action  :  and  the  former  judgment  was  no  bar  to 
such  new  action  because  it  had  become  ineffectual  for 
want  of  privity  between  the  original  executor  or  ad- 
ministrator,  and  the  administrator  de  bonis  non} 

But  now  by  StaL  17.  Car.  2.  in  England,  and 
hereby  Stat.  1817.  ch.  190.  s.  18.  an  administrator 
de  bonis  nan  may  not  only  become  a  party  to  a  suit 
pending  at  the  time  of  the  death  or  removal  of  the 
original  executor  or  admmistrator,  but  may  also  sue 
out  a  scire  facias  upon  a  judgment  recovered  by  such 
executor  or  administrator.  And  by  the  same  statute, 
if  a  judgment  be  recovered  against  an  executor  or 
administrator,  a  scire  faciei  lies  against  the  adminis- 
trator de  bonis  non^  of  the  testator.^ 

In  like  manner  if  a  judgment  be  recovered  by  or 
against  an  executor  or  administrator  durante  minoru 
tate,  a  scire  facias  may  be  brought  on  such  judgment 
by  or  against  the  in&nt  executor  upon  his  coming  of 
age.'  So  an  executor  may  sue  a  scire  facias^  on  a 
judgment  recovered  by  an  administrator  pendente  lite;^ 
for  in  these  cases  there  is  a  sufficient  privity. 

4.  Upon  the  marriage  of  a  feme  plaintiff  or  de- 

fendant.    If  a  feme  sole  plamtiff  or  defendant  marry, 

after  judgment  and  before  execution,  there  must  be  a 

scire  facias  to  execute  the  judgment.^    The  husband 

*  Yelv.  33,  Sa    Latch.  140.     Sty.  52.    OrmU  t.  Cfuanbaiin,  4  fliasB 
Rep.611,6ia 

*  Wm.  Jones,  214.    Cro.  Car.  167. 

» 1  Rol.  Abr.  888.    Yelv.  33.  Ow.  134.    Sparkes  v.  Craft,  1  Ld.  Ray. 
Rep.  265. 

*  »W*er  V.  ^"oatoton,  2  P.  W.  587. 
»2Saund.72.k. 
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cannot  have  execution  for  the  costs,  on  a  plea  of  cov- 
erture found  for  his  wife  sued  as  a  feme  sole,  without 
a  scire  facias.^ 

If  a  feme  sole  defendant  marry,  it  seems  that  a 
scire  facias  is  unnecessary,  unless  the  plaintiff  wishes 
execution  against  the  husband  as  well  as  the  wife.^ 

5.  On  a  judgment  in  debt  on  band.  In  debt  on 
bond  or  other  instrument  in  a  penal  sum,  conditioned 
for  the  performance  of  covenants,  or  for  the  doing  of 
any  specific  act,  although  the  judgment  is  entered  up 
for  the  entire  penalty,  yet  execution  is  sued  out  for  such 
damages  only  as  the  jury  shall  assess  upon  the  breaches 
assigned.  The  judgment,  however,  still  remains  as  a 
security  to  the  plaintiff  for  such  damages  as  he  shall 
sustain  by  any  further  breaches,  and  he  may  have  a 
scire  facias  to  recover  them.* 

A  scire  facias  does  not  lie  upon  an  order  of  the  Court 
of  Common  Pleas  assessing  the  putative  father  for  the 
maintenance  of  a  bastard  child.* 

6.  On  Recognizances.  A  scire  facias  lies  on  all  re- 
cognizances, whether  to  the  Commonwealth  or  to  indi- 
viduals, and  whether  absolute  or  conditional.* 

Upon  a  recognizance,  a  scire  facias  is  an  original 
proceeding,  but  upon  a  judgment  it  is  only  a  continu- 
ance of  the  former  suit.® 

A  recognizance  is  an  obligation  of  record,  which  a 
man  enters  into  before  some  court  of  record,  or  mag- 


^  WooUey  v.  Rayner,  Dougl.  Rep.  637. 
'  Cooper  V.  Hunchin,  4  East.  Rep.  521. 
»  Stat.  1798.  ch.  77.  s.  6.    I  Paund.  58.    2  Saund.  72.  g.  187.  h. 

*  Woodcockv.  WaJktr,  14  Maas.  Rep.  38& 

*  CofMiwnwtaWi  v.  Grun^  12  Mass.  Rep.  1. 

*  Executors  of  WrigU  v.  JSTutt.  1  Term.  Rep.  388.  / 
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istrate  daly  authorized,  with  a  condition  to  do,  or 
forbear  to  do,  some  particular  act. 

Recognizances  are  of  two  kmds;  those  entered  into 
in  the  course  of  judicial  proceedings,  as  to  prosecute 
an  appeal — to  appear  and  answer  to  an  indictment — 
or  to  appear  as  a  witness :  and  those  for  the  payment  of 
money  merely,  by  virtue  of  Stat  1782.  ch.  21. 

Recognizances  of  the  first  description  are  not 
complete  until  they  are  enrolled  in  some  court  of 
record*  The  latter  are  bonds  acknowledged  before 
some  justice  of  the  peace,  who  enters  the  same  of 
record,  and  delivers  the  original  to  the  conusee.  Upon 
a  recognizance  thus  entered  into,  the  justice  before 
whom  it  is  acknowledged,  is  authorized  upon  the  pro- 
duction and  filing  of  the  original  recognizance,  to  issue 
execution  against  the  conusor  in  the  same  maimer,  as 
an  execution  might  issue  against  him  on  a  judgment  in 
a  court  of  record,  and  this  execution  may  be  issued  at 
any  time  within  three  years  after  the  recognizance  *  is 
entered  into.  The  statute  points  out  the  manner  in 
which  the  scire  facias  is  to  be  sued  out. 

In  all  these  cases,  debt  is  a  concurrent  remedy,  and 
is  usually  preferable. 

7.  JSgainst  baU.  A  writ  of  scire  facias  against 
bail  is  given  by  Stat.  1784.  ch.  10.  This  will  be 
considered  hereafter. 

8.  Jlgainst  Trustees.  By  Stat.  1794.  ch.  65.  s.  6. 
the  plaintiff  in  a  trustee  process,  after  judgment  against 
the  principal  and  his  goods  and  effects  in  the  hands  of 
trustees  and  a  demand  on  execution,  may  have  a  scire 
facias  against  the  trustee. 

And  scire  facias  lies  against  the  trustee,  notwith- 


^  F.  N.  B.  207.    Bridgt  y.  Ford,  7  Maas.  Rep.  209.    Samt  v.  Sbme,  4 
Maas.  Rep.  641. 
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Standing  the  death  of  the  principal  unless  the  estate 
have  been  represented  insolvent.' 

But  it  does  not  lie  in  any  case  until  execution  against 
the  principal  has  issued  and  been  returned  unsatisfied.* 

If  several  persons  are  cited  and  charged  as  trustees, 
the  plaintiflF  may,  on  a  return  of  the  execution  unsatis- 
fied, sue  out  a  scire  facias  against  all  the  trustees  so 
charged,  either  jointly  or  severally.  If,  however,  the 
trustees,  or  any  <:ertain  number  of  them,  if  liable  at 
all,  are  liable  jointly,  there  would  be  an  obvious  con- 
venience and  propriety  in  joining  all,  or  so  many  as 
are  jointly  liable,  m  one  writ.^ 

9.  Agamst  Indarsers  of  Writs.  ^  Scire  facias  is 
also,  the  proper  remedy  under  the  Stat  1784,  ch. 
28.  5.11,  against  the  indorser  of  writs,  in  case  of  the 
avoidance  or  inability  of  the  plaintiff,  to  pay  the  de- 
fendant all  such  costs  as  he  shall  recovelc,  and  to  pay 
all  prison  charges  that  may  happen,  where  the  plaintiff 
shall  not  support  his  action.^  The  same  remedy  is 
proper  under  the  recent  statute,  regulating  the  in- 
dorsement of  writs.* 

10.  Jlgainst  executors  and  administrators.  By 
Stat.  1783.  ch.  32.  s.  9.  It  is  provided,  that  upon 
suggestion  of  waste,  foimded  on  a  return  made  by  the 
sheriff,  upon  execution  againsf  the  estate  of  the  deceas- 
ed, that  he  could  not  find  any  goods  or  estate  of  the 
testator  or  intestate,  a  scire  facias  shall  issue  against 
the  executor  or  administrator.® 


"  Patterson  d  aL  y.  Patten  Exor.  15  Mass.  Rep.  473. 

'  Ibid.    Same  v.  Biu:kmin8ter  and  Tr.  14  Mass.  Rep.  144. 

^  Stat.  1794.  ch.  65.  s.  6.    Hathaway  v.  Russell,  16.  Mass.  R«p.  473. 

*  MUer  V.  fFashbum,  11  Mass.  Rep.  411. 

*  Stat  1833,  ch.  50.    See  further  upon  this  subject  supra  Chap.  VIIl. 
Sect  VI. 

*  Vide  also,  Stat  1783.  ch.  42.  s.  4.    Stat  1819.  ch.  157. 
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11.  By  one  justice  of  the  peace,  upon  a  judgment 
rendered  by  a  deceased  justice.  By  Stat.  1783.  ch. 
42.  s.  3.  any  justice  of  the  peace,  in  the  same  county, 
may  grant  a  scire  facias  upon  any  judgment  rendered 
by  a  justice  of  the  peace,  who  dies  before  a  satisfaction 
of  the  judgment. 

12.  Proceedings  in  scire  facias.  In  scire  facias 
upon  judgments,  including  proceedings  against  trustees 
who  have  been  charged  upon  their  answers  and  against 
executors  for  waste,  the  process  is  but  a  continuation 
of  the  former  suit.  But  against  bail,  indorsers,  or  re- 
cognizances, scire  facias  is  an  original  proceeding.* 

In  Clarke  v.  Paine,^  it  seemed  to  be  donsidered  that 
scire  facias  against  an  indorser  was  ka  original  writ 
within  the  meaning  of  the  statute  requiring  such  writs 
to  be  indorsed.  It  is  now  required  to  be  indorsed  by 
the  late  Stat.  1833.  ch.  5Q.  s.  2.  regulating  this  subject. 

The  same  rules  are  to  be  generally  observed  in 
relation  to  the  joinder  of  parties  in  actions  of  scire 
faciasy  which  govern  in  other  suits.* 

In  a  declaration  upon  a  recognizance  there  ought  to 
be  a  recital  of  the  condition  on  which  it  was  given,  for 
no  debt  is  due  until  the  condition  is  broken,  it  being  in 
this  respect  unlike  a  bond  in  pais  upon  condition. 
And  in'  case  of  a  recognizance  to  the  commonwealth, 
it  is  indispensable  that  the  breach  of  the  condition 
should  be  a  matter  of  record,  though  in  case  of  a  re- 
cognizance to  an  individual  the  rule  may  be  diflferent.'* 

A  recognizance  should  recite  the  cause  of  its  cap- 


*  ffrighfs  Exors.  v.  JSTutt.  1  Term  Rep.  388. 
'  11  Pick.  Rep.  66. 
^  2  Anst.  448. 


*  Bridge  r.  Ibrd.  4.  Maas.  Rep.  643. 
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tion.*  As  if  it  be  for  the  appearance  of  the  conusor 
to  answer  charges  against  him,  it  ought  to  show  the 
cause  of  taking  it.^  And  in  the  condition  of  a  recogniz- 
ance taken  by  a  justice  of  the  peace,  to  prosecute  an 
appeal,  the  justice  ought  to  recite  so  much  of  the  judg- 
ment as  to  make  it  appear,  that  he  had  cognizance  of 
the  suit,  for  being  a  court  of  inferior  jurisdiction  no- 
thing is  to  be  presumed  in  its  favor. 

The  justice  ought,  also,  to  transmit  the  recognizance 
to  the  court  appealed  to,  that  it  may  be  entered  of  re- 
cord, for  it  must  appear  to  have  been  enrolled  in  some 
court  of  record. 

The  scire  facias  upon  a  judgment  must  be  sued  out 
of  the  same  court,  where  judgment  was  given,  if  the 
record  remains  there  ;  or,  if  it  has  been  removed,  then 
out  of  the  court  where  the  record  is.* 

The  defendant  may  plead  to  a  scire  facias  on  judg- 
ment, nul  tiel  record^  payment,  release,  or  that  the 
execution  was  levied  on  his  lands,  goods  or  person.* 
But  the  defendant  cannot  plead  any  matter  to  a  scire 
facias  on  a  judgment,  which  he  might  have  pleaded  in 
the  original  action,'  or  to  a  second  scire  facias  what 
might  have  been  pleaded  to  the  first.^ 

No  damages  are  recoverable  in  a  scire  facias  for 
a  delay  of  the  action :  nor  can  the  debt  be  secured  by 
attachment, bail,  or  otherwise,  which  renders  debt  more 
expedient  in  all  cases  where  it  may  be  brought.'' 


*  CommonwtaUk  v-  Downey^  9  Mass.  Rep.  520. 

*  CtmrnomoeaUh  v.  DaggeU,  16  Mass.  Rep.  447. 
^  Commonioeallh  v.  Downey^  9  Mass.  Rep.  520. 

*  3  Leon.  270.    4  Leon.  194.    Cro.  C.  328.    Dyer,  299. 

»  AUen  V.  Andrews,  Cro.  E.  283.    Middleton  v.  Hall,  Cro.  E.  588.— 
Cooke  V.  Joneg.  Cowp.  Rep.  727.  fVUcox  v.  MiUs,  4  Mass.  Rep.  218,  W)7. 

*  F.  N.  B.  104,  Cooke  y.  Berry.    1  Wils.  Rep.  98. 
^  Knox  T.  ComUOo,  3  Burr.  Rep.  1791. 
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Sect.  VIII.     Writ  op  Dower. 

The  fornix  of  the  Writ  of  Dower  y  is  given  by  Stat. 
1783  ch.  40.  and  varies  slightly  from  the  form  of  the 
original  summons.  The  statute  is  explicit,  that  it  shall 
be  in  the  form  there  given,  whiph  seems  to  have  been 
left  mialtered  by  the  subsequent  statute.  The  demand- 
ant in  dower  has,  therefore,  the  peculiar  disadvantage 
of  not  being  able  to  secure  payment  of  costs  by  an  at- 
tachment. This  distinction,  though  probably  acciden- 
tal, it  is  necessary  to  observe.  It  is  frequently  over- 
looked, and  we  meet  with  actions  of  dower  commenced 
by  capias  and  attachment. 


Sect,  IX.    Replevin. 

Forms.  The  Stat  1789.  ch.  26.  gives  the  forms  of 
this  writ.  The  Jhrst  section  of  the  statute  provides  one 
form.  Where  cattle  have  been  distrained  while  going 
at  large  or  damage  feasant,  &c.  The  fourth  section  of 
the  same  statute  provides,  "  that  wheH  any  goods  or 
chattels  shall  be  taken,  distrained  or  attached,  which 
shall  be  claimed  by  a  third  person,  and  the  person  thus 
claiming  them  shall  think  proper  to  replevy  them,  in 
case  such  goods  and  chattels  are  of  the  value  of  more 
than  four  pounds,  (now  by  Stat.  1807.  ch.  123.  twenty 
dollars,)  he  may  take  out  and  prosecute  his  writ  of 
replevin  from  the  clerk^s  oflSce,  of  the  Court  of  Com- 
mon Pleas,  in  the  county  where  the  goods  and  chattels 
are  thus  taken,  in  the  form  prescribed  in  the  same 
section. 

Bond.     In  both  the  above  cases  it  is  made  necessary 
by  a  proviso,  inserted  in  both  forms  of  the  writ,  that 


\ 
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the  plaintiff  in  replevin,  give  to  the  defendant  a  bond 
with  sufficient  surety  or  sureties  in  a  sum  equal  to 
twice  the  value  of  the  beasts,  or  the  goods  replevied, 
to  prosecute  his  suit  to  judgment ;  to  pay  the  damages 
and  costs  that  may  be  recovered  against  him,  and  also, 
to  restore  the  property  replevied  in  case  such  be  the 
judgment. 

This  bond  must  be  taken  in  all  cases,  or  the  process 
may  be  avoided  by  the  defendant,  by  plea  in  abate- 
ment or  on  motion.^  And  it  must  be  given  to  the  de- 
fendant, and  not  to  the  officer  serving  the  writ,  or  it 
will  be  illegal  and  void.*  But  it  has  been  decided, 
that  though  the  bond  taken  be  for  a  larger  sum,  than 
the  preipept  requires  f  or  though  signed  by  a  part  only 
of  several  plaintiffs  ;*  or  though  bearing  date  after  the 
service  of  the  writ  ;^  or  though  not  following  verbatim 
in  the  condition,  the  words  of  the  statute,*  the  service 
will  be  good. 

Cases,  where  proper.  The  statute  gives  this  form 
of  proceeding  to  any  person,  who  has  a  general  or 
special  property  in  the  goods,  and  the  right  to  their 
immediate  possession,  and  against  any  person  whose 
possession  is  unlawful,  unless  the  goods  are  in  the 
custody  of  the  law,  or  unless  they  have  been  before 
replevied  by  the  party  in  possession.'' 


^  Cacfy  y.  Eggleston^  etal.  11  Mass.  Rep.  282. 

*  Purple  T.  Purpltj  d  al.  5  Pick.  Rep.  226. 
^  Clap  V.  GuUd,  8  Mara.  Rep.  153. 

*  Chandler  et  d.  v.  Smilhy  14  Mass.  Rep.  313. 

*  Ibid. 

*  Ibid. 

^  Waterman  y.  Rohinson^  5  Mass.  Rep.  303.  Ludden  y.  LeaviU,  9  Mass. 
Rep*  104.  Ladd  y.  BiUings,  15  Mass.  Rep.  15.  llsley  et  al,  y.  Stvhbsj  6 
Mass.  Rep.  280.  PoHlaivd  Bank  y.  Stvbhs  etal.6  Mass.  Rep.  422.  Gaies 
y.  Gatesy  15  Mass.  Rep.  310.  Badger  y:  Pkinney,  lb.  359.  WakoU  et  al. 
Y.  Pameroy  etoL  2  Pick.  Rep.  121.  Wheeler  y.  Thdnj  3  Fick.  Rep.  255 
4  lb.  168. 
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By  Stat  1822.  ch.  110.  s.  1.  suits  in  replevin  sur- 
vive to;  and  against  the  executors  or  administrators  of 
either  party. 

At  common  law  the  action  of  replevin  did  not  lie, 
unless  there  had  been  a  tortious  taking,  or  some  act  by 
which  the  possession  of  the  goods  made  the  party  a  tres- 
passer ab  initioy  and  in  the  case  of  Meany  v.  Head^ 
it  was  held,  that  the  Stat,  of  1 789.  ch.  26.  had  not  in 
this  respect  varied  the  principles  by  which  the  action 
should  be  governed.  It  is,  however^  well  settled  in 
our  courts,  that  the  action  will  lie  for  goods,  which  are 
unlawfully  detained  though  the  taking  were  lawful.* 

A  writ  of  replevin  is  sued  out  and  indorsed  in  the 
same  manner  as  other  original  writs. 

■  It  may  be  here  remarked,  that  the  writ  of  replevin 
affords  the  only  method  in  our  practice  by  which'  a 
party  can  under  process  of  law  receive  back,  m  specie^ 
the  property  demanded.®  If  the  property  demanded 
be  owned  by  several  in  common,  one  part  owner 
cannot  maintain  replevin  for  it,  and  the  plaintiff  must 
resort  to  another  form  of  action ;  all  the  part  owners 
must  join  in  replevin,  and  if  they  do  not  the  court  will 
ex  officio  abate  the  writ/ 

Sect.  X.     De  Homine  Replegiando. 

The  forms  of  this  writ  are  prescribed  by  the  Stat. 
1786.  ch.  68.    By  this  writ,  "  every  person  within  this 


*  1  Mason,  Rep.  319. 

'  Bvffington  et  cH.  v.  Gerrish  et  01.15  Mass.  Rep.  156.  Badger  ▼.  Phirir 
fuy,  lb.  359.  Marsion  y.  Baldwin^  17  Mass.  Rep.  606.  Baker  et  al.  v. 
FaUa  16  Mass.  Hep.  147.    Huney  et  al.  v.  ThonOon,  4  Mass.  Rep.  405. 

^  Govld  y.  Barnard,  3  Mass.  Rep.  199. 

^  Hart  Y.FUzgerald,  2  Mass.  Rep.  509.  Pmiland  Bank  y.  Stvhbs  et  aL 
6  Mass.  Rep.  422.  Gorcfner  y.  JDtiteA,  9  Mass.  Rep.  427.  Pager.  Wetks, 
13  Maas.  Rep.  199.    I^mU  v.  JBO^if^tf,  15  Mass.  Rep.  15. 
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ff 

commonwealth,  who  shall  be  imprisoned,  confined,  or 
held  in  duress,  shall,  be  entitled,  as  of  right,  to  the 
writ  de  komine  replegiando,  and  to  be  thereby  deliv- 
ered ;  imless,  while  the  writ  of  habeas  corpus  is  sus- 
pended by  the  legislature,  he  shall  stand  committed  by 
the  special  order  of  the  supreme  executive  power  of  the 
state,  as  dangerous  to  the  public  safety ;  or  by  the  same, 
or  by  some  subordinate  authority  of  the  government,  for 
treason,  the  death  of  man,  counterfeiting  the  conunon 
currency,  house  bummg,  burglary,  robbery,  or  some 
other  offence,  for  which,  if  he  is  convicted,  he  may 
suffer  death,  or  banishment ;  or  unless,  he  is  held  in 
execution  upon  judgment  of  debt,  forfeiture,  withernam, 
or  by  distress  for  taxes,  or  under  sentence  after  con- 
viction, for  fine,  costs,  or  in  punishment/' 

Forms.  The  Statute,  {sec.  1.)  prescribes  two  dis- 
tinct forms  of  writ  ;  one  for  the  case  **  where  any 
person  stands  committed  by  lawful  authority  for  any 
crime  for  which  he  may  not  suffer  death  or  otherwise, 
than  is  above  in  this  act  specified;*'  and  the  other 
**  where  the  plamtiff  is  held  vnthout  order  of  law.'* 

From  what  courts  the  writ  issues.  In  the  first 
case,  and  by  sect.  2,  in  all  cases,  except  the  last,  the 
writ  issues  fi'om  the  Supreme  Judicial  Courty  and 
must  be  made  returnable  at  the  next  term  thereof, 
holden  in  the  eounty,  where  the  plaintiff  is  in  custody, 
having  been  served  fourteen  days  at  least,  before  the 
return  day.  In  the  last  case  only,  where  the  plaintiff 
is  held,  without  order  of  law,  the  writ  issues  fi*om  the 
Court  of  Commmi  Pleas,  and  must  be  served  and 
made  returnable  in  the  like  manner. 

Under  this  provision,  it  has  been  decided,  that 
wherever  the  commitment  is  by  lawfiil  authority, 
though  exercised  in  an  unlawfiil  manner,  the  person 
aggrieved  must  sue  out  his  writ,  returnable  to  the 
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Supreme  Judicial  Court.    And  whenever  it  arises  from 
an  unlawful  restraint,  to  the  Court  of  Common  Pleas.* 

This  form  of  proceeding  is  very  rarely  resorted  to 
in  practice,  and  the  course  prescribed  by  the  statute  is 
perfectly  plain  and  intelligible. 

Recognizance  bond.  Where  the  plaintiff  is  deliv- 
ered by  this  writ,  returnable  to  the  Supreme  Judicial 
Court,  before  he  is  delivered,  he  shall  recognizef  be- 
fore the  sheriff  of  the  county  in  person,  with  sufficient 
surety  or  sureties  in  a  reasonable  sum,  for  his  appear- 
ance at  the  same  court  to  answer,  abide  and  perform 
the  order  and  sentence  of  the  same  ;  which  recogniz- 
ance shall  be  returned  into  court  by  the  sheriff.  And 
when  the  plaintiff  shall  be  delivered  by  the  writ,  re- 
turnable into  the  Court  of  Common  Pleas,  he  shall 
before  his  deliverance,  give  a  bond  to  the  use  of  the  de- 
fendant, with  sufficient  surety  or  sureties,  at  the  dis- 
cretion of  the  sheriff,  to  appear  at  the  court  to  which 
the  writ  is  returnable,  and  there  to  prosecute  his  re- 
plevin against  the  defendant,  to  have  his  body  there 
ready  to  be  re-delivered,  as  the  court  shall  order,  and 
to  pay  all  damages  and  costs  that  may  be  awarded 
against  him;  and  the  sheriff  shall  be  answerable,  if 
the  STU*eties  prove  insufficient,  unless  they  are  such  as 
the  defendant  agrees  to.  If  the  plaintiff  do  not  pros- 
ecute or  is  unable  to  sustam  his  writ,  then  the  defend- 
ant shall  recover  his  costs ;  and  if  it  is  found  on  trial 
that  the  plaintiff  is  the  ward  or  infant  of  the  defend- 
ant, or  that  the  defendant  is  entitled  to  the  service  of 
the  plaintiff,  or  is  bail  to  the  plaintiff,  then  the  defend- 
ant shall  have  judgment  agamst  the  plaintiff  for  a  re- 
delivery of  his  body,  and  for  such  damages  as  the  jury 


'  mUiama  v.  Blunt,  2  Mass.  Rep.  207. 
11 
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shall    assess  against    the  plaintiff,  with  reasonable 
costs. 

By  the  fourth  section  of  the  statute,  it  is  provided, 
that  if  the  sheriff  shall  return  upon  the  writ,  de  homine 
replegiandoy  issuing  from  the  Court  of  Common  Pleas, 
that  the  defendant  hath  claimed  the  plaintiff's  body, 
so  that  he  cannot  deliver  him,  the  plaintiff,  on  motion 
to  the  court,  shall  have  a  writ  of  capias  in  withernam 
agamst  the  defendant,  to  take  the  body  of  the  defend- 
ant, and  to  keep  him  in  the  custody  of  the  sheriff  until 
he  shall  produce  the  plaintiff  according  to  the  com- 
mandment of  the  original  writ.  .  Provided  however, 
if  the  defendant  will  give  sufficient  bail  to  the  sheriff 
for  his  appearance  at  the  court  to  which  ihe  writ 
is  returnable,  then  and  there  to  traverse  the  sheriff's 
return  upon  the  writ  de  homine  replegiandOy  that 
the  sheriff  shall  take  such  bail :  or  if  he  cannot 
give  full  and  sufficient  bail,  and  is  thereupon  com- 
mitted by  the  sheriff,  he  may  at  the  next  term  of  the 
court  and  not  afterwards,  traverse  the  sheriff's  return, 
or  plead  any  matter  in  justification,  in  the  same  man- 
ner he  might  have  done  to  the  original  replevin.  If 
the  jury  find  that  he  is  not  guilty  of  eloigning  the  plain- 
tiff, as  set  forth  in  the  return,  or  if  they  find  that  his 
plea  of  justification  is  supported,  he  will  be  discharged 
and  costs  allowed  him  against  the  plaintiff,  but  if  the 
defendant  will  not  traverse  the  return  or  plead  in  jus- 
tification, or  if  he  cannot  support  his  traverse  or  plea, 
then  the  court  will  order  him  into  the  custody  of  the 
sheriff,  and  will  issue  an  alias  writ  of  tvithemam  to 
hold  him,  until  he  shall  produce  the  body  of  the  plain- 
tiff, or  until  he  can  prove  that  the  plaintiff  is  dead, 
which  fact  may  be  tried  at  any  term  of  the  same  court, 
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and  in  the  same  county  by  a  jury,  upon  the  mformsr- 
tion  and  at  the  expense  of  the  defendant. 

The  form  of  the  writ  of  capias  in  withernam  is 
prescribed  in  the  same  statute. 

By  the  sixth  section  it  is  provided,  that  in  any  stage 
of  the  proceedings  upon  process  pursuant  to  this  act, 
any  person  shall  be  permitted  to  appear  for  the  plain- 
tiff, who  will  stipulate,  as  the  court  shall  direct,  for  the 
payment  of  all  costs  and  damages  that  may  be  award- 
ed against  the  plaintiff,  although  he  can  produce  no 
special  power  for  that  purpose. 


Sect.  XI.     Audita  Querela. 

An  audita  querela  is  a  writ  to  be  delivered  against 
an  unjust  judgment  or  execution,  by  setting  them  aside 
for  some  injustice  of  the  party  that  obtained  them, 
which  could  not  be  pleaded  in  bar  to  the  action ;  for 
if  it  could  be  pleaded,  it  was  the  party's  own  feult, 
not  to  have  so  done,  and  therefore,  in  such  case 
he  shall  not  be  relieved,  that  proceedings  may  not 
be  endless.*  Thus,  where  after  a  judgment,  a  re- 
release  is  given,  and  yet  execution  is  taken  out,— or 
where  a  man  satisfies  a  judgment,  and  afterwards  is 
taken  in  execution,  or  in  general,  where  legal  process 
is  abused  and  injuriously  employed  to  eflFect  the  pur- 
poses of  fraud  or  oppression,  this  writ  may  be  used.^ 

This  writ  is  now  seldom  resorted  to,  as  the  indulg- 


*  Bac.  Abr.  T'it  Audita  Querela.  2  Sell.  Pract.  253.  2  Saund, 
148.  a. 

'  Lovejoy  v.  Webhtr^  10  Mass.  Rep.  101.  LUile  v.  JVewhuryport  Bankf 
14  Maw.  Rep.  443.    BrackeU  v.  Winsloto  et  cd.  17  Mass.  Rep.  153. 
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ence  of  the  courts  will  generally  grant  more  summary 
relief  upon  motion.* 

Forms.  The  Stat.  1780.  ch.  47.  prescribes  two 
forms  of  this  writ,  one  in  sect.  7,  as  an  ordinal  sum- 
monSy  and  the  other  in  sect.  4,  with  a  few  verbal  dif- 
ferences merely,  as  a  capias  and  attachment.  .  And 
the  plaintijflf  may  use  either  at  his  election,  that  is,  he 
may  either  summon  the  defendant,  or  arrest  his  body, 
or  attach  his  property.  And  by  sect.  6,  if  he  take  the 
body,  the  defendant  may  give  bail,  and  if  he  attach 
property,  it  will  be  holden  to  satisfy  the  execution,  in 
the  same  manner  as  under  the  ordinary  capias  and  ca- 
pias and  attachment. 

From  what  Courts  the  writ  issues.  By  sect.  1 ,  of  this 
statute,  it  is  provided  that  when  this  writ  is  brought  to 
set  aside  or  annul  any  proceedings  had  upon  a  writ  of 
execution,  it  shall  issue  from  and  be  returnable  to  the 
court,  to  which  the  said  execution  is  returnable,  but 
in  all  other  cases,  it  ^all  issue  from  and  be  returnable 
to  the  Court  of  Common  Pleas,  in  the  county  where 
one  of  the  parties  is  an  inhabitant  or  resident,  and 
when  the  complainant  is  not  an  inhabitant  of  the  com- 
monwealth in  any  county. 


Sect.  XII.     Ejectment  by  Landlord  against 

Tenant. 

By  Stat.  1825.  ch.  89.  "  providing  further  remedies 
for  landlords  and  tenants,''  it  is  enacted  that  **  where 
the  tenant  or  occupant  of  any  house  or  tenement,  shall 
hold  such  house  or  tenement  without  right  and  after  no-' 

>  2  Sell.  Prac.  253.    1  ArcL.  Prac.  201. 
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tice  ki  writmg  to  quit  the  same ;  whosoever  has  the  right 
of  possession  thereof,  may  summon  such  tenant  or  oc- 
cupant to  answer  to  his  complaint  before  the  Justices' 
Court  of  the  county  of  Suffolk,  if  such  house  or  tenement 
be  within  the  county  of  Suflfolk,  and  before  any  justice 
of  the  peace  for  any  other  county  wherein  such  house 
or  tenement  may  be." 

The  form  of  the  summons  is  given  by  the  same  stat- 
ute. This  summons  must  be  served  in  the  same  man- 
ner as  any  original  summons,  returnable  before  a  jus- 
tice of  the  peace.  If  the  judgment  be  for  the  com- 
plainant, either  by  default  or  after  trial,  he  shall  have 
a  writ  of  facias  habere  possessioneniy  and  his  costs; 
but  if  he  fail  to  sustain  his  complaint,  the  defendant 
shall  have  judgment  for  his  costs. 

An  appeal  lies  from  the  judgment,  to  the  next  Court 
of  Common  Pleas,  holden  in  the  same  coimty,  in  the 
same  manner  as  in  other  cases  tried  before  justices  of 
the  peace. 

This  statute  was  apparently  intended  to  give  a 
plain  mode  of  relief,  by  which  tenancies  at  will  and  at 
sufferance  might  be  determmed,  and  the  possession  of 
the  estate  restored  to  the  owner.  It  evidently  includes 
by  the  terms  "tenant  or  occupant  without  right, '*  all 
the  cases  provided  for  by  the  Stat.  1784.  ch.  8.  men- 
tioned in  a  subsequent  section,*  where  the  unlawful  pos- 
session is  of  a  house  or  tenement,  and  in  these  cases 
the  remedy  for  the  owner  under  the  statute  of  1826,  is 
more  simple,  and  less  expensive. 

■ — — ■ — -^ \ -  I  I I ■■    I 

*  Sect  XIV.  post 
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Sect.  XIII.     Habeas  Corpus. 

The  constitution  of  Massachusetts  provides*  "  that 
the  privilege  and  benefit  of  the  writ  of  habeas  corpus 
shall  be  enjoyed  in  this  Commonwealth,  in  the  most 
free,  easy,  cheap,  expeditious  and  ample  manner ;  and 
shall  not  be  suspended  by  the  legislature  except  upon 
the  most  urgent  and  pressing  occasions,  and  for  a  lim- 
ited time,  not  exceeding  twelve  months. '* 

Persons  entitled.  By  Stat.  1784.  ch.  72.  any 
person  imprisoned  in  any  common  gaol,  or  otherwise 
restrained  of  his  personal  liberty,  by  any  officer  or 
by  any  other  person,  for  any  cause  or  upon  any  pre- 
tence whatever,  except  he  be  committed  for  treason  or 
felony,  or  for  suspicion  thereof,  or  as  accessary  to  the 
latter  before  the  fact,  plainly  and  specially  expressed 
in  the  warrant  of  commitment,  or  be  convicted  or  in 
■execution  by  legal  process,  criminal  or  civil,  or  be  com- 
mitted on  mesne  process  in  any  civil  action  for  want 
of  reasonable  bail,  or  unless  he  be  a  person  with  re- 
gard to  whom  the  benefit  of  the  writ  has  been  sus- 
pended by  the  legislature,  agreeable  to  the  constitu- 
tion, is  entitled  to  a  writ  of  haheas  corpus. 

By  Stat.  1814.  ch.  136.  if  any  minor  within  this 
commonwealth  enlist  in  the  army  of  the  United  States, 
without  the  written  consent  of  his  parent,  guardian  and 
master,  either  of  the  justices  of  the  Supreme  Judicial 
Court,  or  of  the  Court  of  Common  Pleas,  are  author- 
ized and  required  on  application  therefor,  to  award  a 
writ  of  habeas  corpus  returnable  forthwith,  dh-ected 
to  the  officer  or  person  restraining  such  minor,  and 


Chap.  VI.  Art.  7. 


CH.  VII.]  HABEAS    CORPUS.  87 

after**a  full  hearing  of  the  parties  who  shall  appear,  to 
discharge  such  mmor  so  enlisted. 

Mode  of  proceeding.  The  person  confined  or  some 
person  in  his  behalf  must  complain  in  writing  to  the 
Supreme  Judicial  Court,  in  any  county  or  to  any  single 
judge  thereof,  *  in  term  time,  or  to  any  one  or  more  of 
the  judges  thereof  in  vacation,  and  upon  such  com- 
plaint, and  upon  view  of  the  copy  of  the  warrant,  if 
any  there  be,  by  which  such  person  stands  committed, 
or  upon  his  affidavit  certified  by  a  justice  of  the  peace, 
or  on  the  oath  of  the  person  applying  in  his  behalf,  or 
any  other  credible  witness,  or  upon  the  affidavit  of 
such  witness  certified  as  aforesaid,  if  he  lives  more  than 
twenty  miles  fi^om  the  court  or  judge  applied  to,  that 
a  copy  of  such  warrant  has  been  demanded  and  denied, 
the  said  court  or  single  judge  thereof,*  in  term  time, 
and  the  said  judge  in  vacation,  are  respectively  author* 
ized  and  required  to  award  a  writ  of  habeas  carpus^ 
directed  to  the  officer  or  person  imprisoning  or  restrain* 
ing  the  complainant,  returnable  forthwith  to  such  court 
or  judge  who  awarded  the  same. 

Form.  The  second  section  of  the  statute  prescribes 
the  form  of  the  writ,  and  directs,  that  when  awarded 
by  the  said  court,  the  writ  shall  be  signed  by  the 
clerk,  tested  by  the  first  justice  who  is  not  party  thereto, 
and  sealed  with  the  seal  thereof;  but  that  when  award* 
ed  by  any  judge  in  vacation,  it  shall  only  be  under 
the  hand  and  seal  of  such  judge,  and  shall  direct  the 
place  to  which  the  complainant  shall  be  brought. 

Service  and  return.  No  special  service  of  the 
writ  is  required  to  be  made  by  any  officer,  but  by  the 


»  Ptat  1808.  ch.  80. 
*  Ibid. 
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third  section  of  the  foregoing  statute  it  is  provided,  that 
when  any  person  shall  bring  and  offer  a  writ  o(  habeas 
carpus  to  the  officer  or  person,  to  whom  the  same 
shall  be  directed,  he  shall  receive  the  same ;  and  upon 
payment  or  tender  of  suph  charges  for  bringing  the 
complainant  from  the  place  of  imprispnment,  as  the 
court  or  judge  who  grants  the  writ  shall  order,  if  the 
person  complaining  be  confined  in  a  common  gaol,  or 
under  the  custody  of  an  officer,  otherwise  without 
such  payment  or  tender,  to  the  place  mentioned  in 
the  writ,  such  officer  or  person  shall  have  the  body  of 
the  complainant  before  the  court  or  judge  awarding 
the  writ  at  the  place  therein  mentioned,  within  three 
days,  if  within  twenty  miles  from  the  place  of  impris- 
onment ;  if  more  than  twenty  but  within  one  hundred 
miles,  then  within  ten  days ;  if  above  one  hundred 
miles,  then  within  twenty  days  after  the  receipt  thereof; 
and  shall  then  return  the  same,  and  certify  therein  the 
true,  and  all  the  cause  or  causes,  of  the  taking  and  de- 
taining. 

The  court  or  judge  are  then  directed  by  the  J^th 
section  of  the  statute,  within  three  days  after  the  per- 
son is  brought  before  them,  to  proceed  to  examine  the 
causes  of  the  detention,  and  to  admit  him  to  bail  or 
discharge  him,  according  to  the  circumstances  of  the 
case. 


Sect.  XIV.     Summons  in  Process  against  For- 
cible Entry  and  Detainer. 

The  form  of  the  writ  and  the  proceedings  against 
forcible  entry  and  detainer  are  regulated  by  Stat. 
1784.  ch.  8. 


CH.  VII.]    FORCIBLE     ENTRT  AND  DETAINER.  89 

The  cases  to  which  the  proceedings  are  applicable, 
are  where  one  makes  an  unlawful  and  forcible  entry 
into  lands  or  tenements,  or  having  a  lawful  and  peace- 
able entry,  unlawfully  and  with  force  detains  the  same. 

In  either  of  the  above  cases,  the  second  section  of 
the  statute  provides  that  the  party  aggrieved  shall  file 
his  complaint,  setting  forth  the  facts,  before  any  two 
Justices  of  the  Peace,  quorum  unus,  who  thereupon 
shall  issue  a  warrant  to  the  sheriff  of  the  same  county, 
commanding  him  '^  in  the  behalf  of  the  commonwealth, 
to  cause  to  come  before  them  twelve  good  and  lawful 
men  of  the  same  county,  each  one  of  whom  having 
freehold  lands  or  tenements  of  the  yearly  value  of 
forty  shillings ;  and  they  shall  be  empannelled  to  in- 
quire into  the  forcible  entry  or  forcible  detainer  com- 
plained of/' 

The  justices  shall  likewise  make  out  their  sum- 
mons, —  the  form  of  which  is  also  given  in  the  stat- 
ute,—  to  the  party  complained  against,  which  must 
be  served  as  any  original  summons  against  an  indi- 
vidual, returnable  before  a  justice  of  the  peace ;  and 
if  the  defendant  do  not  appear,  the  justices  are  required 
to  proceed  in  the  same  manner  as  if  he  were  present. 

The  statute  then  provides  the  oath  which  shall  be 
administered  to  the  jury  and  the  form  of  their  verdict. 
If  the  verdict  be  against  the  defendant,  or  party  com- 
plained against,  a  writ  of  restitution  is  awarded,  the 
form  of  which  is  also  given  m  the  statute ;  if  otherwise, 
the  defendant  shall  have  his  costs. 

No  appeal  is  allowed  from  the  judgment  of  the  jus- 
tice, but  the  proceedings  may  be  removed  by  certiorari 
into  the  Supreme  Judicial  Court  holden  in  the  same 
county. 
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By  a  proviso  of  the  statute  above  cited,  proceedings 
under  it  are  limited,  and  no  person  can  be  proceeded 
against,  who  ^^  hath  had  the  occupation  or  been  in  the 
quiet  possession  of  any  lands  and  tenements  by  the 
space  of  three  whole  years  together,  next  before,  and 
whose  estate  therein  is  not  ended  and  determined-" 

A  mere  refusal  to  deliver  possession  of  land  when 
demanded,  is  not  a  foundation  for  the  institution  of  this 
process.  The  possession  must  be  attended  with  such 
circumstances  as  would  tend  to  excite  terror  in  the 
owner,  and  prevent  him  from  claiming  or  maintaining 
his  rights.* 

The  Stat.  1825.  ch.  89.  providing  further  remedies 
for  landlords  and  tenants  in  certain  cases,  where  the 
possession  is  retained  against  the  w^ill  of  the  landlord,^ 
seems  to  be  sufficient  to  reach  almost  all  the  cases 
provided  for  by  this  statute. 


Sect.  XV.  Summons  in  Process  for  the  Speedy 

Removal  of  Nuisances. 

By  Stat.  1801.  ch.  16.  a  process  is  given  for  the 
abatement  of  nuisances  similar  to  that  which  has  just 
been  considered  against  forcible  entry  and  detainer. 
Tbe  complaint  is  to  be  made  to  the  same  persons.  The 
form  jf  the  warrant  to  the  sheriff, — of  the  summons  to 
the  defendant, — and  of  the  oath  and  verdict  of  the 
jury,  are  given  in  the  statute,  and  are  the  same,  with 
verbal  exceptions  only,  as  those  mentioned  in  the  pre- 

,  M  I  ,  -  ■  -      -     ■ 

I 

^  Commonwealth  v.  Dudley,  10  Mass.  Rep.  403.    And  vide  Common' 
ujeaUh  v.  Bigdow,  3  Picfr.  Rep.  31. 
^  Vide  ante,  Sect  Xll.  of  this  Chapter. 
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ceding  section.     The  mode  and  time  of  service  of  the 
summons  are  precisely  the  same. 

In  this  case,  however,  unlike  the  former,  an  appeOfl 
is  given  to  the  Supreme  Judicial  Court,  which  is  regu- 
lated by  the  fourth  and  fifth  sections  of  the  statute. 


Sect.  XVI.    Summons  in  Process  to  Recover 
Damages  for  Flowing  Lands. 

By  Stat  1796.  ch.  74.  s.  2.  a  process  somewhat 
similar  to  the  two  preceding  ones,  is  given  to  a  party 
to  recover  damages  where  his  land  has  been  flowed  by 
a  mill-dam. 

The  complaint  in  this  case,  however,  must  be  made 
to  the  Court  of  Common  Pleas,  instead  of  to  justices 
of  the  peace.  The  court  then  issues  a  warrant  to  the 
sheriff,  or  if  he  is  interested,  to  a  coroner  of  the  county 
where  the  land  lies,  directing  him  to  summon  and 
empannel  a  jury  of  twelve  good  men  who  try  the 
cause,  and  whose  verdict  is  a  bar  to  any  action  brought 
for  such  damages.  The  mode  of  drawing  the  jurors 
in  this  case  is  regulated  by  a  subsequent  statute.* 
-  The  three  preceding  processes  are  not  strictly  writs. 
They  have  been  mentioned,  however,  as  being  modes 
of  instituting  suits,  prescribed  by  statute  in  the  partic- 
ular cases,  and  analogous  to  that  of  commencing  ac- 
tions by  writ  in  courts  of  law. 


»  Stat.  1814.  ch.  173. 

Note.  A  unit  of  error  is  a  judicial  and  not  an  original  writ,  Grosvenor 
V.  Danforth,  16  Mass.  Rep.  74.  It  is  not  therefore  placed  in  the  fore- 
going enumeration  of  writs  by  which  a  suit  is  commenced.  It  will, 
howeyer,  be  considered  in  the  second  book. 
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CHAPTER  Vm. 

Requisites  of  a  Writ. 

Sect.  I.  The  Declaration  which  a  Writ  must 

CONTAIN. 

Though,  as  has  been  stated,  the  forms  of  writs,  as 
prescribed  by  statute,  must  be  used  in  all  cases,  where 
they  apply,  yet  those  forms  are  mere  skeletons,  with- 
out any  sense,  until  they  are  filled  up  by  a  description 
of  the  parties,  and  of  the  cause  of  action ;  and  this  can 
be  done  only  by  inserting  some  count  descriptive  of 
the  nature  of  the  demand. 

In  all  the  forms  of  original  writs  used  in  our  practice, 
the  declaration  must  be  inserted  before  the  writ  is 
issued  for  service ;  *  for  it  is  intended  by  the  statutes 
that  the  party  whose  goods  are  attached,  or  whose 
body  is  arrested,  should  at  the  time  of  the  service  of 
the  writ,  have  notice  of  the  nature  of  the  demand 
against  him.  The  declaration,  therefore,  must  be 
complete,  and  form  a  part  of  the  writ,  at  the  com- 
mencement of  the  suit.  A  defect  in  this  particular 
may  be  taken  advantage  of,  by  a  plea  in  abatement, 
and  the  writ  cannot  be  amended  by  inserting  a  declara- 
tion after  service,  without  the  consent  of  the  defendant, 
and  not  then  as  against  subsequent  attaching  creditors.^ 

In  like  maimer,  in  all  proceedings  in  equity,  when 


'    *  lUUy  d  d.  V.  StviAs,  5  Mass.  Rep.  280.    Bngharn  v.  EsU,  2  Pick. 
Rep.  420. 
«  Ibid.  .  • 
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the  suit  is  commenced  by  summons,  or  summons  and 
attachment,  the  bill  itself  must  be  inserted. 


Sect.  II.    Direction  of  Writs  to  the  Officer. 

All  writs  and  processes  should  be  directed  to  the 
officer  by  whom  they  may  legally  be  served.  The 
officers  authorized  to  serve  writs  in  our  practice  are, 
sheriffs  and  their  deputies,  coroners  and  constables. 

To  sheriffs  and  their  deputies.  By  Stat.  1783. 
ch.  44.  sheriffs  and  their  deputies  are  empowered  to 
serve  all  processes  and  writs,  in  their  proper  counties, 
to  them  directed  and  committed,  and  Which  are  issued 
by  good  and  lawful  authority.  And  all  the  writs  and 
processes  which  have  been  enumerated  as  used  in  our 
practice^  may  be  directed  to  the  sheriff  or  his  deputy, 
unless  either  be  a  party,  and  be  served  by  either  indif- 
ferently, except  the  four  following,  viz.  writs  de  homine 
replegiando,*  —  processes  against  forcible  entry  and 
detainer,  issued  by  two  justices,^ —  processes  issued  in 
like  manner  on  complaints  for  nuisances,* — and  pro- 
cesses from  the  Court  of  Common  Pleas,  to  recover 
damages  for  flowing  lands,* — which  iovivmust  be  served 
by  the  sheriff  personally,  where  he  is  not  a  party,  and 
never  can  be  by  any  of  his  deputies. 

In  cases  where  sheriffs  or  their  deputies  may  serve 
the  writ  at  all,  any  writ  may  be  directed  to  the  sheriffs 
or  their  deputies  of  any  number  or  all  the  counties  in 

• —  -  I  ■  ■  -     - 

*  Stat.  1786.  ch.  58.  Wood  v.  Ross,  11  Maes.  Rep.  271. 
'  Stat  1784.  ch.  8. 

^  Stat.  1801.  ch.  16.  s.  2. 

*  Stat.  1795.  ch.  74.  s.  2. 
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the  commonwealth,  each  county  bemg  distinctly  named, 
and  service  of  the  writ  may  then  be  made  in  all  or  any 
of  the  counties  named.  And  there  seems  to  be  no 
reason  why,  if  after  service  of  the  writ  has  been  made 
in  any  one  or  more  counties  originally  named  in  the 
.direction  to  the  officer,  the  plaintiff  should  require  to 
have  the  same  served  in  any  one  or  more  other  coun* 
ties,  he  may  not  add  directions  to  the  sheriffs,  &c.  of 
such  other  counties  and  cause  the  vnrit  to  be  served 
there;  and  tins  at  any  time  before  service  has  been 
completed  by  leaving  the  summons. 

To  Cormiers.  By  Stat.  1783.  ch.  43.  coroners, 
within  the  counties  for  which  they  are  respectively 
appointed,  are  empowered  to  serve  all  writs  and  pro- 
cesses where  the  sheriff  or  either  of  his  deputies  is  a 
party  to  the  suit :  and  so  also,  by  Stat.  1792.  ch.  17. 
when  the  office  of  sheriff  is  vacant.  And  in  such  cases 
the  writ  must  be  specially  directed  to  the  coroner,  and 
the  direction  to  the  sheriff  or  his  deputy  stricken  out. 

Questions  of  great  importance  have  formerly  arisen, 
as  to  the  cases  in  which  the  sheriff  or  his  deputy  was 
so  far  a  party,  as  to  require  a  direction  of  the  writ  to 
a  coroner,  a  mistake  in  such  a  case  being  fatal,  because 
a  coroner  cannot  serve  a  writ,  if  the  sheriff  or  his 
deputy  may.* 

Where  a  town,  precinct,  or  parish  was  a  party,  it 
has  always  been  holden,  that  a  sheriff,  who  was  an 
inhabitant,  was  mcompetent  to  serve  the  writ.*    But 


»  Gofrt  V.  Grafam,  11  Mass.  Rep.  181.    Merchants*  Bank  v.  Cook,  4 

Pick.  Rep.  405. 

*  First  Parish  of  SuUon  v.  Cole,  8  Mass.  Rep.  96.  Brewer  v.  JVew 
Gloucester,  14  Mass.  Rep.  216.  Merchants'  Bank  v.  Cook,  4  Pick.  Rep. 
405. 
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by  Stat.  1817.  ch.  13.  it  is  provided,  that  sheriflfe, 
deputy-sheriffs,  coroners  and  constables  may  make 
service  and  return  of  all  writs  and  processes  to  them 
duly  directed,  where  the  town  or  district  of  which 
they  are  the  inhabitants,  are  parties  or  interested. 
Parishes  are  not  provided  for. 

In  the  case  of  other  corporations,  as  banks,  turnpike 
companies,  and  the  like,  great  difference  of  opinion 
prevailed  throughout  the  state,  until  the  decision  of  the 
case  of  the  Merchants'  Bank  v.  Ck)ok  just  cited,  in 
which  it  was  settled,  that  a  sheriff,  who  was  a  stock- 
holder in  a  bank,  which  commenced  a  suit,  was  not  a 
party  within  the  meaning  of  the  statute,  and  that  the 
service  of  the  writ  by  him  was  good.*  It  seems  also  to 
be  settled  by  the  reasoning  of  the  court  and  the  prin- 
ciple of  that  decision,  that  the  sheriff*  must  be  a  party 
on  the  record,  to  prevent  him  ftom  serving  the  writ, 
and  that  his  being  in  any  way  interested,  or  being,  in 
fact,  the  sole  party  in  interest,  would  make  no  dif- 
ference. 

A  coroner,  who  is  likewise  a  deputy  sheriff,  may 
serve  a  writ,  where  the  sheriff  or  his  deputy  is  a  party, 
but  it  must  be  directed  to  him  in  his  capacity  of  coro- 
ner.^ 

To  Ckmstables.  By  Stat.  1795.  ch.  41.  s.  3.  con- 
stables in  any  town  or  district,  are  impowered  to  serve 
any  writ,  summons,  or  execution,  in  personal  actions, 


*  Vide  also  Adams  v.  fViseasset  Bank^  1  Greenleaf  Rep.  361.  Oshom 
Y.  Vnittd  States  Bank,  9  Wbeaton  Rep.  738.  UnUed  States  Bank  y. 
Planter^  Bank,  lb.  904. 

'  (Mfy  V.  DiUingham  etal.7  Mass.  Rep.  475. 
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where  the  damages  sued  for,  or  recovered,  do  not  ex- 
ceed the  sum  of  seventy  dollars.  They  have  no  au- 
thority, beyond  this  statute,  as  to  the  service  of  writs. 
They  cannot,  therefore,  serve  a  writ  in  a  real  action,* 
nor  a  libel  for  a  divorce.^ 

Constables  may  serve  writs,  where  the  sheriflF  or  his 
deputy  is  a  party,  if  the  ad  damnum  does  not  exceed 
seventy  dollars.^ 

The  jurisdiction  of  constables,  is  confined  to  their 
own  towns,  as  that  of  sheriffs,  deputy  sheriffs,  and  coro- 
ners is,  to  their  ovra  counties.  But  a  constable  may 
attach  property  in  his  own  town,  though  the  defendant 
be  not  an  inhabitant  or  resident  there.^  And  any  writ  . 
which  a  constable  can  serve  at  all,  may  be  directed  to, 
and  served  by,  a  constable  in  any  number  or  all  the 
towns  of  the  Coftunonwealth,  if  it  be  a  court  writ,  or 
of  the  county  in  whidi  it  issues,  if  it  be  a  justice  writ. 

Care  should  be  taken,  in  every  writ,  specially  to 
insert  a  direction  to  the  officer,  by  whom  it  is  intended 
that  it  shall  be  served ;  for  it  is  said  by  our  court,  in 
the  case  of  Wood  v.  RosSy^  that  ^'  it  may  be  considered 
necessary,  that  there  should  be  a  particular  direction 
to  the  officer,  even  in  cases  where  his  authority  to 
serve,  is  expressly  recognized  by  statute."®  A  defect 
in  this  particular,  might  be  taken  advantage  of,  by 
plea  in  abatement,  or  by  motion  to  dismiss  the  action, 


'  Hart  V.  Htickvnsy  5  Masfl.  Rep.  260.  Same  v.  Same,  6  Mass.  Rep.  399. 

*  Brown  v.  Brovmy  15  Mass.  Rep.  389. 

^  Briggs  et  al.  v.  Strange,  17  Mass.  Rep.  405. 

*  Ibid. 

»  11  Mass.  Rep.  271. 

*  Vide  Brier  v.  Woodbury  el  al.  1  Pick.  Rep.  362. 
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if  made  before  appearance  entered,  for  an  appearance 
would  be  a  waiver  of  the  objection/ 

An  amendment,  however,  has  been  allowed,  where 
the  service  has  actually  been  made  by  the  proper 
officer.  Thus  in  the  case  of  Hearsey  v.  Bradbury,^ 
a  motion  was  made  by  the  defendant  to  the  court,  to 
dismiss  the  writ  ex  officio,  for  want  of  legal  service, 
the  writ  having  been  served  by  a  constable,  although 
not  directed  to  him.  The  ad  damnum  of  the  writ  was 
under  seventy  dollars  :  and  a  majority  of  the  court 
held,  that  as  the  constable  had  authority  to  serve  the 
writ,  had  it  been  directed  to  him,  and  as  the  defendant 
had  appeared,  it  was  matter  of  form,  which  the  court 
were  authorized  to  allow  to  be  amended,  upon  motion 
to  insert  the  proper  direction. 

The  common  blank  form  of  writ  issued  from  the 
clerk's  office  always  contains  a  direction  "to  the  sheriff 
or  bis  deputy,*'  and  if  the  writ  to  be  made,  can  be 
served  by  them,  nothing  is  necessary  but  to  insert  the 
name  of  the  county,  or  counties,  in  which  service  is  to 
be  made.  If  the  writ  is  within  a  constable's  jurisdiction, 
and  it  is  intended  that  it  shall  be  served  by  that  officer, 
the  words  **or  to  any  constable  of  the  town  or  towns 
of,"  &/C.  should  also  be  inserted  without  strikmg  out 
the  preceding  ones.  But  if  the  writ  cannot  be  served 
by  the  sheriff  or  his  deputy,  the  printed  words  should 
be  stricken  out  and  a  direction  to  ^*  the  coroner  of  the 
county  or  counties  of,"  &c.  inserted,  —  or  if  within  a 
constable's  jurisdiction,  and  mtended  to  be  served  by 


'  Vide  Campbell  v.  Stilea,  9  Mass.  Rep.  217.   Gage  v.  Graffam^  11  Mass. 
Rep.  181.    Pollard  et  al.  v.  Dufighi  etoLA  Craoch.  Rep.  421. 
*  9  Mass.  Rep.  95. 

13 
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that  officer  to  *'  the  coroner  of  the  county  or  counties 
of,  or  any  constable  of  the  town  or  towns  of/'  &c.  or 
perhaps  simply  ** to  any  constable,"  &c. 

When  the  writ  is  legally  directed  to  several  officers 
in  the  same  couQty^  it  may,  of  course,  be  served  by 
either  of  them. 


I 

I 


Sect.  III.     Date  of  Writs- 

A  verit*  should  be  dated  upon  the  day  that  it  is  in 
fact  issued  for  service.  And  to  make  a  writ  valid,  the 
day  of  its  date  must  always  be  subsequent  to  the  last 
day  of  service  for  the  preceding  term,  and  sufficiently 
anterior  to  the  next  return  day  of  the  court  from 
which  it  issues,  to  allow  service  of  it  to  be  made  the 
required  number  of  days  previous  to  that  return  day. 
The  rules  in  relation  to  the  time  required  between  the 
service  and  return  of  writs  will  be  stated  under  the 
head  of  the  service  of  v^its.' 


Sect.  IV.   When  Writs  must  be  made  Return- 
able. 

All  writs  from  the  Supreme  Judicial  Court  and  the 
Court  of  Common  Pleas,  should  be  made  returnable  at 
the  next  succeeding  term  of  the  court,  if  issued  a  suffi- 
cient number  of  days  before  its  sitting  to  allow  legal 
service  to  be  made,  otherwise  at  the  next  following 
term.     The  time  required  between  the  service  and 


*  Vide  supra,  Chap.  X.  Sect.  II. 
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return  of  writs  will  be  stated  under  the  head  of  the 
service  of  writs.* 

No  time  is  limited  by  law,  loithin  which  writs  issued 
by  a  justice  of  the  peace  must  be  made  returnable, 
only  that  the  distance  between  the  service  and  return 
shall  not  be  less  than  seven  days. 

The  form  in  the  statute  not  only  requires  that  writs 
from  the  Court  of  Common  Pleas  should  be  made  re- 
turnable to  the  next  court,  as  above,  holden  for  the 
county,  but  also  that  the  day  of  the  week  and  the 
week  of  the  month,  when  the  court  is  to  be  holden, 
should  also  be  specified.  Where,  however,  mistakes 
are  made  by  the  attorney,  who  issues  the  writ, — as  in 
making  it  returnable  the  second  instead  of  the  third 
Monday  in  the  month, — the  Court  of  Common  Pleas 
allows  the  plaintiff  to  amend  his  writ  on  motion.  As 
the  term  is  fixed  by  law,  the  mistake  is  one  of  form 
merely  and  there  is  something  to  amend  by.? 

The  same  is  true  of  writs  issued  from  the  Supreme 
Judicial  Court. 

A  mistake  in  the  return  day  of  justice  writs  presents 
more  diflSculty.  There  are  no  terms  fixed  by  law  for 
holding  those  courts,  and  no  means  of  ascertaining 
the  time,  except  from  the  statement  in  the  writ.  A 
writ  returnable  Saturday  the  .  17 th,  when  the  17th 
was  Sunday,  would  be  clearly  void,  —  and  if  the  17th 
were  Friday,  it  would  seem  equally  so.®  A  mere  omis- 
sion of  the  day  of  the  week  would  be  only  a  formal 
defect. 


*  Vide  Chop.  X.  Sect.  II. 

*  Vide  Book  II.  Cliap.  on  Amendment, 

*  Vide  ffeUman  v.  Lawrence  ^  15  Mass.  Rep.  396. 
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Sect.  V.     Where  Writs  should  be  made  Re- 
turnable. 

In  case  of  Individuals.  When  the  plaintiff  and 
defendant  both  live  within  the  Commonwealth,  all 
personal  or  transitory  actions  must  be  brought  in  the 
county  where  one  of  the  parties  lives.  And  when  an 
action  shall  be  commenced  in  any  other  county,  than 
as  above  directed,  the  writ  shall  be  abated,  and  the 
defendant  allowed  double  costs.^  So  if  there  be  several 
plaintiffs  or  several  defendants,  or  both,  and  all  jiving 
within  the  Commonwealth,  the  action  must  be  brought 
in  a  county  where  some  one  of  the  plaintiffs  or  de- 
fendants dwells. 

If  the  plaintiff,  where  there  is  but  one,  or  all  the 
plaintiffs,  where  there  are  several,  live  without  the 
Commonwealth,  the  statute  does  not  apply,  and  transi- 
tory actions  may  be  brought,  as  before,  in  any  county, 
at  the  election  of  the  plaintiff  or  plaintiffs.  But  if 
one  or  more  oi*  several  plaintiffs  live  within  the  Com- 
monwealth, the  action  must  be  brought  either  in  the 
coxmty  where  the  plaintiflS  live,  or  in  that  of  any  of  the 
defendants  who  reside  within  the  Commonwealth.^ 

The  foregoing  rules  are  construed  to  apply  to  tran- 
sitory actions  merely  ;  such  personal  actions  as  were 
local,  at  common  law,  remain  so,  and  must  still,  except 
before  justices  of  the  peace,  be  brought  in  the  county 
where  die  cause  of  action  arises.® 

gainst  Justices,  Officers,  ^c.     Actions  against 


*  Stat.  1784.  ch.  28.  a.  13. 
'  Day  ft  al.  v.  Jackson  et  al,  5  Mass.  Rep.  237. 

'  Pearce  v.  ^wood^  13  Mass.  Rep.  324.     Drench  v.  JudkinSy  7  Mass. 
Rep.  229. 
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justices,  sheriffs,  constables  and  other  officers,  for  official 
acts,  are  transitory  ^d  not  restricted  to  the  county 
where  the  acts  to^k  pl9tre,ytbej]nglish  Stat.  21.  Jac. 
1 .  ch.  12.  having  never  beeri.'ado'pte3:bere/ 

In  case  of  Corporations.     In  the'case  o£  The.\3]aunr 
ton   and   South  Boston    Turnpike   Corpofdlion/Yx  :.:\ 
Whiting,^  it  was  holden  that  the  plaintiffs,  having  no  *  *  • 
commorancy,  were  not  within  the  purview  of  the  statute, 
and  might  bring  their  action  in  any  county. 

Whether  this  decision  applies  to  all  corporations,  as 
not  capable  of  commorancy,  —  or  whether  such  as  are 
strictly  local,  as  towns,  districts,  Slc.  are  within  the 
statute,  does  not  seem  to  have  been  discussed.  In  the 
case  of  The  Proprietors  of  the  Kennebeck  Purchase 
V.  Grossman,^  the  court  took  a  distinction  with  respect 
to  the  taxation  of  costs  for  travel,  —  that  corpora- 
tions, not  such  in  virtue  of  their  locality,  having  no 
particular  place  of  residence,  and  the  corporators 
not  being  such  in  right  of  their  place  of  abode,  should 
have  no  cost  allowed  for  travel  to  attend  court. 

In  the  case  of  The  Hope  Insurance  Company  v. 
Boardman  et  al.j^  it  was  holden  that  the  jurisdiction  of 
the  Federal  courts,  in  suits  brought  by  or  against  cor- 
porations, depended  upon  the  citizenship  of  the  indi- 
vidual members. 

In  penal  actions.  By  Stat.  1788.  ch.  12.  s.  2. 
in  all  penal  actions  the  offence  must  be  alleged  to  have 
been  committed  in  the  county  where  it  was  in  truth 
committed.      The  action  therefore  must  always  be 

^  Pearce  v.  Atwood,  13  Mass.  Rep.  324.  French  v.  JtidkinSy  7  Mass. 
Rep.  229. 

^  9  Mass.  Rep.  321. 

^  6  Mass.  Rep.  458. 

*  5  Cranch.  Rep.  57.  Bank  of  the  United  States  v.  Deveaux  et  al.  lb. 
61.    The  CwporaJtwn  of  New  Orieans  v.  Winier  etaL  1  Wheat  Rep.  91. 
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brought  in  that  county  ;  and  if  the  plaintiff  shall  not 
both  prove  the  offence  laid,  and  .that  the  same  was 

committed  in  that  countyj-  t^Q  'issufr  ihall  be  found  for 

• •  •  *   i*  * ,  •      ' 

the  defendant. •"••.'•'.  i    '•*• 

.  Chi  JiJ^tj^anfe.'  '  By  Stat.  1796.  ch.  61.  actions  of 
.  •'•;'•,  debt -upon  judgments  of  the  courts  of  this  Common- 
'  '  'wealth,  —  which  by  the  common  law,  are  local,*  — 
may  be  brought  in  the  same  court,  or  before  any  court 
of  record  for  the  county,  in  Which  either  of  the  parties 
to  such  judgment,  their  executors  or  administrators 
shall  reside  at  the  time  of  bringing  such  action ;  and 
upon  the  judgment  of  any  court  of  record  of  the 
United  States,  or  of  any  of  the  states,  an  action  may 
be  brought  in  any  county,  where  either  of  the  parties, 
their  executors  or  administrators  may  reside,  or  in 
which  any  valuable  goods,  credits  or  estate  of  any 
debtor  in  such  judgment  shall  be  found.  This  statute 
gives  the  plaintiff  much  less  latitude,  where  one  of  the 
parties  lives  out  of  the  state,  than  he  enjoys  in  bringing 
transitory  actions.  Actions  on  foreign  judgments, 
strictly  so  called,  fall  within  the  latter  class. 

In  actions  by  and  against  Counties.  By  Stat. 
1809.  ch.  128.  s.  1.  any  action  local  or  transitory 
against  the  inhabitants  of  any  county  in  their  corporate 
capacity,  may  be  commenced  either  in  the  county  where 
the  plaintiff  lives,  or  in  the  defendant's  county,  at  the 
plaintiff's  election  ;  and  when  brought  by  any  county, 
may  be  commenced  in  the  county  where  the  defendant 
lives,  unless  he  lives  in  the  same  county,  in  which  case, 
it  may  be  brought  in  either  of  the  adjoining  counties. 

By  sect.  2.  of  the  same  statute  when  any  corporation 
shall  be  a  party  to  an  action  commenced  by  or  against 
any  county,  the  action  shall  be  commenced  in  ^n  adjoin- 

/ 

»  1  Chitt.  Plead.  272. 
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ing  county.  And  by  the  4th  section  of  the  same  statute, 
the  same  rule  is  established  as  to  actions  between  coun- 
ties. The  3d  section  provides  that  any  inhabitants  of  a 
county  may  commence  their  suit  against  such  county, 
either  within  the  same  or  an  adjoining  county. 

Where  City  of  Boston  is  a  party.  By  Stat.  1816. 
ch.  103.  s.  1.  all  suits  in  which  the  City  of  Boston  is  a 
party,  may  be  brought  in  either  of  the  counties  of  Nor- 
folk, Essex  or  Middlesex. 

On  probate  bonds.  By  Stat.  1786.  ch.  55.  s.  3.  all 
suits  upon  probate  bonds  in  the  name  of  a  Probate  Judge 
must  be  brought  m  the  county  to  which  such  Judge  be- 
longs. 

Trustee  writs.  All  writs  in  which  any  person  or 
persons  are  cited  as  trustees  must  be  made  returnable 
in  the  county  where  the  trustees  dwell ;  or  if  they  dwell 
in  different  counties,  it  must  be  made  returnable  in  a 
county  jvhere  some  one  dwells.* 

It  will  make  no  difference  if  the  only  person  sum- 
moned as  trustee  be  afterwards  discharged,  but  if  his 
name  be  originally  inserted,  for  the  purpose  of  giving 
the  court  of  a  particular  county  jurisdiction,  and  with 
a  knowledge  that  he  is  not  a  trustee,  it  may  be  pleaded 
in  abatement  of  the  suit,  either  by  the  principal  or  by 
the  trustee.*  But  it  cannot  be  pleaded  in  bar  :  *  nor 
inquired  into  on  motion.^ 

Justice  writs.  Writs  issued  by  a  justice  of  the  peace 
were  formerly  by  the  form  given  in  the  statute,*  retum- 


*  Sut.  1794.  c.  65.  8. 1. 

'  Jaei]h»  tt  (d.  v.  MdUn  and  Trs.  14  Mass.  Rep.  132.     And  vide  Bar- 
ker y.  Taber^  et  ai.  and  7W.  4  Mass.  Rep.  81. 
'  Dunning  v.  Otcen  and  Tr.  14.  Mass.  Rep.  157. 

*  Davii  V.  MarsUm  and  TV.  5.  Mass  Rep.  199. 

*  Stat.  1784.  ch.  28.  s.  3. 
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able  at  the  dwelling  house  of  the  justice,  and  it  was 
questionable  whether  a  departure  from  the  form  in  this 
particular  would  not  be  fatal,  if  duly  objected  to.  By 
a  recent  statute  however,^  it  has  been  enacted  ^*  that  all 
actions  and  suits  which  may  be  tried  by  justices  of  the 
peace  within  this  Commonwealth,  and  wherein  they 
have  jurisdiction,  may  hereafter  be  heard  and  deter- 
mined by  them  at  other  places  than  their  dwelling 
houses  :  Provided  the  same  be  usual  and  convenient 
places  of  business  in  the  towns  in  which  they  reside." 
And  by  the  second  section  of  the  same  statute,  it  is 
made  lawful  for  said  justices  so  fer  to  vary  the  form  of 
writs  and  processes  issued  by  them,  as  to  make  the 
same  returnable  to  said  places,  and  the  proceedings 
had  thereon  shall  be  good  and  effectual  in  law. 

All  actions  brought  before  a  justice  of  the  peace  must 
necessarily  be  brought  in  the  county  where  the  defend- 
ant lives,  or  where  he  may  be  found  by  the  officer  to 
whom  the  precept  is  directed.  It  was  held  in  Sumner 
V.  Finegan^  that  actions  local  at  common  law  arising 
in  one  county  might  be  commenced  in  any  other,  where 
the  writ  could  be  served  on  the  defendant. 


»  Stat.  1828  ch.  64. 
^  15  Mass.  Rep.  280. 
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Sect.  VI.     Indorsement  op  Writs. 

The  indorsement  of  writs  was  regulated  by  the 
eleventh  section  of  Stat  1784,  ch.  28.  until  this  sec- 
tion was  repealed  by  the  late  Stat.  1 833.  ch.  60.  s.  1 . 

1 .  What  writs  must  he  indorsed.  By  the  second 
section  of  the  Stat.  1833.  ch.  60.  it  is  provided,  "that 
all  original  writs,  writs  of  error,  scire  facias,  or  re- 
view,—  bills  in  equity,  libels  for  divorce, — petitions 
for  partition,  mandamus,  certiorari,  new  trial,  review,  or 
for  a  sale  by  mechanics  and  others,  having  by  law  a 
lien  upon  any  buildings  or  land,  —  if  the  plaintiff  or  pe- 
titioner is  not  an  inhabitant  of  this  Commonwealth, 
shall,  before  the  same  shall  be  entered  in  the  court,  or 
before  the  justice,  where  the  same  shall  be  by  law  re- 
turnable or  commenced,  be  indorsed  on  the  back 
thereof,  by  some  responsible  person,  who  is  an  inhab- 
itant of  this  Commonwealth,  either  by  himself  or  his 
agent  or  attorney.** 

By  the  third  section,  it  is  provided,  '*  that  if,  during 
the  pendency  of  any  of  the  processes  aforesaid,  the 
plaintiff  or  petitioner  shall  remove  out  of  the  Com- 
monwealth, the  court  before  which  the  same  shall  be 
pending,  shall,  on  motion,  order  the  plaintiff  or  pe- 
titioner, to  procure  such  indorser  ;  and  in  case  an  in- 
dorser  of  any  of  the  processes  aforesaid  shall,  during 
the  pendency  thereof,  remove  out  of  the  Common- 
wealth, or  become  insufficient  to  respond  as  hereinafter 
provided,  and  the  plaintiff  or  petitioner  shall  not  then 
have  become  an  inhabitant  of  the  Commonwealth,  the 
court  shall,  on  motion,  order  such  plaintiff  or  petitioner 
to  procure  a  responsible  new  indorser.  And  if  any 
plaintiff  or  petitioner  shall  fail  to  comply  with  such 
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order  of  court  when  thereto  directed,  in  either  of  the 
cases  aforesaid,  said  process  shall  be  dismissed." 

The  changes  effected  by  the  foregoing  statute,  as  to 
what  writs  are  required  to  be  indorsed,  are  the  following : 

1st.  That  no  writs  need  now  be  indorsed,  unless  the 
plaintiff  or  petitioner  either  lives,  or  during  the  pen- 
dency of  the  writ  removes,  out  of  the  Commonwealth. 

2d.  That,  with  the  foregoing  limitation  to  cases 
where  the  plaintiff  lives  or  removes  out  of  the  Com- 
monwealth, justice  writs  must  be  indorsed,  which  had 
not  been  required  before :  and  also  writs  of  errar^ 
which  it  had  been  before  holden,  being  judicial  writs, 
need  never  be  indorsed.* 

It  had  been  holden  under  the  former  statute,  that  a 
writ  of  replevin  wdis  an  original  writ,  and  therefore 
must  be  indorsed,  notwithstanding  the  plaintiff  was 
obliged  to  give  a  bond  with  sureties,  for  the  payment 
of  the  costs,  as  well  as  to  restore  the  property,  if  he 
failed  to  maintain  his  suit.^  It  is  presumed  that  the 
same  is  true  under  the  new  statute. 

The  case,  where  there  are  several  plamtiffs,  some 
of  whom  live  within  and  the  others  without  the  Com- 
monwealth, is  not  directly  provided  for  by  the  statute. 
It  is  presumed,  however,  that  if  any  of  the  plaintiff 
are  inhabitants  of  the  Commonwealth,  the  writ  need 
not  be  indorsed. 

It  may  hefe  be  remarked,  by  way  of  caution  to 
practitioners,  that  though  the  necessity  of  any  indorse- 
ment of  writs  is  confined  to  cases,  where  the  plaintiff 
or  petitioner,  in  the  writs  and  petitions  enumerated  in 
the  statute,  either  lives,  or  during  their  pendency 
removes,  out  of  the  Commonwealth,  yet  that  if  doubt 


'  Grosvenor  v.  Danforth,  16  Mass.  Rep.  74. 
^  Govld  V.  Barnard^  3  Mass.  Kcp.  199. 
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should  arise  in  any  case,  either  from  the  nature  of  the 
action,  or  the  peculiar  situation  of  the  plamtiffs,  or 
from  any  other  cause,  whether  the  writ  should  be  in- 
dorsed or  not,  the  safest  course  will  be,  to  cause  it  to 
be  indorsed,  pursuant  to  the  statute. 

2.  Time  when  torits  must  be  indorsed.  In  the 
cases  in  which  any  indorsement  of  writs  is  required  by 
the  present  statute,  it  must  be  made  before  the  writs 
*^  shall  be  entered  m  the  court,  or  before  the  justice'** 
&/C.  and  need  not  be  before  service  as  was  formerly 
requisite. 

Under  the  former  statute,  which  required  the  in- 
dorsement to  be  made  before  service,  it  has  been  holden, 
that  if  a  writ  be  issued  and  served  without  an  indorse- 
ment, and  the  defendant  take  advantage  of  the  defect, 
by  plea  or  motion  at  the  first  term,  it  is  not  in  the 
power  of  the  court,  to  permit  an  amendment  by  suflFer- 
ing  the  plaintiff  then  to  indorse  the  writ,  the  words  of 
the  statute  being  explicit  on  this  pomt.^  And  within 
the  principle  of  this  decision,  it  is  presumed  that  the 
same  would  be  true  under  the  new  statute,  if  a  writ 
were  entered  before  it  was  indorsed. 

The  provision  in  the  present  statute,  that  where  any 
indorsement  of  the  writ  is  required,  it  may  be  made 
before  ^* entry,'*  remedies  an  inconvenience  to  which 
attomies  have  been  exposed  by  the  requisition  of  the 
former  statute,  that  it  should  be  made  before  '* service.'* 
Claims  from  out  the  Commonwealth  are  generally  sent 
by  letter  and  without  any  provision  for  the  indorsement 
of  the  writ,  and  if  immediate  suit  were  directed,  the  at- 
torney must  either  have  become  the  indorser  himself. 


*  Stat.  1&33.  ch.  50.  8.  2. 

'  Decided  at  Supreme  Judicial  Court  at  Worcester,  Sept.  Term,  ISIU. 
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or  refrained  from  commencing  suit  at  the  risk  of  losing 
security.  But  now,  the  writ  can  be  issued  and  served 
without  indorsement,  —  and  the  attorney  will  then  have 
ample  time  to  call  upon  his  client  out  of  the  Common- 
wealth, either  to  furnish  an  indorser,  or  give  security, 
before  the  time  for  entering  the  writ. 

3.  What  constitutes  a  valid  indorsement.  By 
the  present  statute,  in  the  cases  where  writs  are  re- 
quired to  be  indorsed  at  all,  the  direction  is  simply, 
that  they  *' shall  be  indorsed  on  the  back  thereof  by 
some  responsible  person,  who  is  an  inhabitant  of  this 
Commonwealth,  either  by  himself  or  his  agent  or  at- 
torney." ' 

It  will  be  perceived,  that  the  direction  is  not  so 
particular  in  this  as  in  the  former  statute,  the  indorse- 
ment not  being  required  by  special  words,  as  it  was 
before,  to  be  made  "with  the  christian  and  surname"  of 
the  indorser.  And  the  rule  laid  down  by  our  court  in  the 
late  case  of  Clark  v.  Paine^^  under  the  former  statute, 
and  which  is  even  more  applicable  under  the  present 
one,  may  now  be  considered  as  the  established  rule. 
And  that  rule  is  that  "  the  statute  does  not  require  an 
indorsement  of  the  name  in  full,  or  designate  how  it 
shall  be  indorsed  by  abbreviation,  initial  letter  or  other- 
wise. This  is  left  to  the  general  rules  of  the  common 
law,  and  any  mode  of  signing  the  christian  and  sur- 
name, which  binds  the  party  to  a  bond  or  a  note,  is  suf- 
ficient to  satisfy  the  requisition  of  the  statute.  All 
such  modes,  therefore,  of  abbreviation,  as  are  war- 
ranted by  custom,  as  *Jno.'  for  *John,'  *Bart.'  for 
'Bartholomew,' or  expressing  one  or  more  christian 
names  by  initial  letters,  which  have  long  been  con- 


»  Stat.  1fc33.  cli.  50.  8.2. 
»  11  Pick.  Kep.,66. 
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sidered  as  sufficient  and  binding  signatures  to  obliga- 
tions, we  think,  are  sufficient  indorsements  under  this 
statute/' 

It  may  be  remarked  here,  that  under  the  present 
statute,  the  plaintiff  will  in  no  case  be  the  indorser  of 
his  own  writ,  for  if  he  live  m  the  Commonwealth,  the 
writ  need  not  be  indorsed  at  all ;  and  if  he  live  or 
remove  out  of  the  Commonwealth,  he  cannot  be  the 
indorser. 

Though  the  statute  requires  the  writ  to  be  indorsed 
"  on  the  back  thereof,''  it  was  holden,  in  a  case  where 
a  new  indorser  was  ordered  in  the  Supreme  Court,  in 
an  action  commenced  in  the  Court  of  Common  Pleas, 
that  an  indorsement  on  the  office  copy  of  the  original 
writ  filed  in  the  former  court,  was  sufficient  to  bind  the 
indorser,  without  any  mdorsement  of  the  original  writ 
in  the  court  below.* 

Where  a  corporation  is  plaintiff.  What  corpora- 
tions are  to  be  considered  as  so  far  "  not  inhabitants  of 
the  Commonwealth"  that  writs  brought  by  them  must 
be  indorsed,  remains  to  be  determined. 

The  particular  mode  of  indorsement,  by  a  corpora- 
tion, which  has  heretofore  given  rise  to  some  questions,* 
becomes  immaterial  under  the  present  statute,  —  as  in 
feet  a  corporation  will  never  be  an  indorser  of  a  writ ; 
for  if  the  one  suing  should  be  considered  as  an  in- 
habitant of  the  Commonwealth,  no  indorsement  is 
necessary,  and  if  otherwise,  then  the  v^^it  must  be 
indorsed  by  *'  some  responsible  person  who  is  an  in- 
habitant of  the  Conunonwealth,  either  by  himself,  or 
his  agent  or  attorney." 

'  Hariwdl  v.  Hemmenway^  7  Pick.  Rep.  117. 

'  Vide  Mddlesex  Turnpike  Corporation  y.  TufU,  8  Mass.  Rep.  966. 
Davii  y.  McMhuTy  4  Greenleaf 's  Rep.  82.  note. 
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Where  a  minor  is  jdaintiff.  As  minors  cannot 
sue  in  their  own  names,  their  suits  are  generally  brought 
by  their  prochein  amy.  And  where  both  the  minor  and 
the  prochein  amy  live  either  in  the  Commonwealth 
or  out  of  it,  there  can  be  no  difficulty  as  to  the  indorse- 
ment of  the  writ,  for  in  the  former  case  no  indorsement 
is  necessary,  and  in  the  latter  it  must  be  by  some 
person,  other  than  either,  who  does  live  in  the  Com- 
monwealth. 

A  doubt  csin  arise  only  where  one  of  the  persons, 
either  the  mmor  or  the  prochein  amy,  lives  within, 
and  the  other  without  the  Commonwealth,  and  the 
question,  in  such  case  will  be,  which  of  the  two  is  to 
be  considered  the  plaintiff  in  the  suit,  so  as  to  deter- 
mine whether  the  writ  should  be  indorsed  or  not. 

In  the  case  of  Crossen  v.  Dryer ^^  the  court  say,  **  the 
prochein  amy  is  a  party,  withm  the  meaning  of  the 
statute  requiring  original  writs  to  be  indorsed  by  the 
plaintiff,  or  his  agent  or  attorney.''  The  writ,  in  this 
case,  had  been  indorsed  by  the  prochein  amy,  and  a 
motion  was  made  for  a  new  indorser  on  the  ground  of 
his  insufficiency.  And  as  this  objection  could  not  be 
made  under  the  statute  then  in  force,  where  the  plain- 
tiff  himself  was  the  indorser,  the  decision  of  the  court 
seems  to  determine  that  the  prochein  amy  was  the 
plaintiff  in  the  suit.  But  in  Smith  v.  Floyd,^  where 
the  infaAt  had  indorsed  the  writ,  he  was  holden  liable 
for  the  costs ;  and  in  answer  to  the  objection  that  the 
prochein  amy  would  be  liable,  it  was  said  by  the  court, 
that  *^  there  must  be  a  judgment  against  the  in&nt 
before  the  defendant  can  proceed  against  the  prochein 


'  17  Mass.  Rep.  222. 
•  1  Pick.  Rep.  275. 
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amy  or  any  one  else/'  Now,  as  it  is  the  plaintiff  only, 
against  whom  a  judgment  must  be  obtained  for  costs, 
before  the  indorser  can  be  proceeded  against,  —  this 
case  seems  to  hold  that  the  infant  is  the  plaintiff.  In 
Blood  V.  Harrington,^  the  suit  was  originally  com- 
menced hjf  the  infant  alone,  and  the  writ  indorsed  by 
him.  At  a  subsequent  term  leave  was  obtained  to 
amend,  by  inserting  the  name  of  his  proc^tn  amtfy  and 
on  a  motion  in  arrest  of  judgment  and  for  the  dis- 
missal of  the  action,  it  is  said  by  the  court,  that  "  the 
admission  of  the  prochein  amy  by  way  of  amendment, 
we  think,  removes  the  objection.  He  is  answerable 
for  costs  from  the  beginning,  and  the  judgment  will 
stand  correct.'* 

The  weight  of  authority,  therefore,  seems  to  be  in 
fevor  of  holding  the  prochein  amy  to  be  the  party  to 
the  suiti  And  if  so,  in  all  actions  where  minors  are 
plaintiffs,  the  writ  should  be  indorsed  or  not,  according 
as  the  prochein  amy  resides  or  not  within  the  Com- 
monwealth, and  without  reference  to  the  place  of  resi- 
dence of  the  minor. 

The  same  rule  would  undoubtedly  be  applied,  m  case 
the  suit  were  brought  by  a  guardian. 

Where  a  turn  compos  is  plaintiff.  The  same  con- 
siderations above  stated,  as  to  the  indorsement  of  the 
writ,  seem  to  apply  to  actions  brought  by  guardians  of 
persons  non  compos. 

If  the  action  were  brought  by  the  non  compos  him- 
self, and  in  his  own  name,  it  would  be  but  the  case  of 
a  common  individual,  and  would  fall  directly  within 
the  statute.  If  he  lived  within  the  Commonwealth,  no 
indorsement  would  be ,  required,  and  if  not,  the  writ 


'  8  Pick.  Rep.  552. 
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must  be  indorsed  by  a  "  responsible  individuar'  in  the 
Commonwealth.  So  that  now,  a  person  non  compos 
need  in  no  case  be  the  indorser  of  a  writ,  and  any 
question  as  to  his  capability  of  indorsing  is  rendered 
useless.* 

The  same  remark  may  be  made  as  to  all  persons, 
whose  ability  to  be  the  indorsers  of  writs,  has  hereto- 
fore been  the  subject  of  discussion. 

Where  the  indorsement  is  by  attorney.  As,  under 
the  present  statute,  a  plaintiff  is,  in  no  case,  called 
upon  to  indorse  his  own  writ,  the  only  occasion  in 
which  an  attorney  need  now  have  any  thing  to  do 
with  the  indorsement  of  a  writ,  —  if  he  be  not  himself 
the  indorser,  —  will  be  as  the  attorney,  if  so  authorized, 
of  *'the  responsible  person,"  who,  **  either  by  him- 
self or  his  agent  or  attorney  "  must  indorse  the  writ, 
when  the  plaintiff  is  not  an  inhabitant  of  the  Common- 
wealth.^ 

Mode  of  indorsing.  As  to  the  m^ode  of  indorsement 
in  such  a  case,  there  can  be  no  doubt  that  in  all  cases, 
under  the  present  statute,  whether  the  indorsement  be 
made  by  the  indorser  in  person,  or  by  his  agent  or 
attorney,  a  compliance  with  the  rule  laid  down  by  our 
court  in  the  case  of  Clark  v.  Paine  before  cited,^  will 
be  sufficient. 

Liability  of  attorney.  Under  the  former  statute, 
the  principal  cases  in  which  an  attorney  was  connected 
with  the  indorsement  of  the  writ,  were  those  in  which 
he  indorsed  the  name  of  the  plaintiff,  and  there  seemed 
to  be  no  way  in  which  he  could  do  it  without  becoming 
himself  the  indorser.     For  in  Chadtvick  v.  Upton  and 


^  Vide  Clark  v.  Perkins,  3  New  Hainp.  Rep.  339. 

*  Stat.  1833.  cb.  50.  s.  2. 

^'11  Pick.  Rep.  66-69.  and  Vide  ante,  page  106. 
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Tra.^  the  court  would  not  allow  that  the  attorney  might 
sunply  write  the  plamtiff's  name,  without  adding  his 
own  at  all,  for  they  said  **  it  would  be  an  inducement 
to  commence  actions,  if  when  the  plaintiff  was  out  of 
the  Commonwealth,  the  attorney  might  put  the  plain- 
tiff's name  on  the  writ,  and  be  free  himself  from  respon- 
sibility ;"  and  **  convenience  preponderates  in  favor  of 
holding  the  attorney  liable."  And  if  the  attorney  did 
put  his  name  on  the  writ  in  any  way  —  as  if  he  wrote 
''A  B  by  his  attorney  C  D/'*  or  "CD  attorney  to  A 
jB,"'  it  was  holden  that  he  thereby  became  the  indorser, 
as  he  clearly  did,  if  he  wrote  his  own  name  simply  "  C 
D/'  or  ''CD  plaintiff's  attorney^ 

It  should  be  observed  that  under  the  former  statute 
the  attorney  indorsed  the  plaintiff's  name  as  a  matter 
of  course,  —  the  authority  to  do  so  being  incident  to 
that  of  commencing  the  suit.  But  as  under  the  present 
statute,  the  indorsement  if  required  at  all,  must  be  by 
some  third  person,  other  than  the  plaintiff/  an  at- 
torney now  will  never  undertake  to  indorse  the  writ,  — 
except  he  be  himself  the  indorser,  —  without  special 
authority  from  the  third  person  who  intends  to  become 
the  indorser. 

Whether,  therefore,  if  an  attorney  were  fully  author- 
ized to  sign  the  name  of  such  **  responsible  person," 
the  court  would  apply  the  same  rules  under  the  present 
statute,  as  were  applied  when  he  acted  for  the  plaintiff 
under  the  former  one, . —  that  is,  whether  they  would 


• «. 


'  3  Pick.  Rep.  442. 

'  CSudmck  V.  UpUm  and 3H.  3  Pick. Rep.  443  Chapman  v.PkUlips, 
8  Pick.  Rep.  25. 

'  Clark  y.  Paine,  11  Pick.  Rep.  66 ;  and  vide  Purple  v.  Clark  tt  al  5 
Pick.  Rep.  206. 

*  Stat.  1833.  eb.  50  8. 2. 
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refuse  to  permit  him  simply  to  sign  the  name  of  the  . 
"  responsible  person"  without  addmg  his  own  at  all, — 
and  hold  him  liable  if  he  signed  such  person's  name  with 
the  addition  of  his  own  as  attorney,  cannot  be  de- 
termined. It  is  presumed,  however,  that  the  attorney 
would  not  be  holden  liable,  for  the  two  cases  seem  to 
be  essentially  different.  In  the  former,  where  the  at- 
torney indorsed  the  plaintiff's  name,  and  added  his  own 
as  attorney,  if  he  had  not  been  made  liable,  the  defend- 
ant would  have  had  no  security  for  the  costs,  beside 
that  of  the  plaintiff,  and  that  he  would  have  had  with- 
out any  indorsement.  But  in  the  latter  case,  where  the 
attorney  havmg  been  sufficiently  authorized,  indorses 
the  name  of  a  "  responsible  person,"  who  is  an  infaabr 
itant  of  the  Commonwealth,  if  such  person  is  thereby 
made  liable  for  the  costs, — as  he  clearly  is,  for  the 
statute  expressly  allows  his  indorsement  to  be  made  by 
attorney  as  well  as  in  person,  —  then  the  defendant 
does  obtain  additional  security  to  that  of  the  plaintiff, 
and  to  hold  the  attorney  liable  at  the  same  time,  would 
in  fact  be  giving  the  defendant  two  indorsers.  And  be- 
sides, the  phraseology  of  the  two  statutes  is  entirely 
different.  In  the  former,  the  words  "  shall  be  indorsed 
by  the  plaintiff,  if  he  is  an  inhabitant  of  the  Common- 
wealth, or  by  his  agent  or  attorney,  being  an  inhabitant 
thereof,"  present  an  alternative.  They  contemplate 
two  distinct  indorsements,  one  by  the  plaintiff  himself, 
and  the  other  by  the  attorney,  and  provide  that  either  of 
the  two  shall  be  sufficient.  But  the  words  of  the  present 
statute,  "shall  be  indorsed  by  some  responsible  person 
who  is  an  inhabitant  of  this  Commonwealth,  either  by 
himself  or  his  a^ent  or  attorney,"  refer  to  but  a  single 
indorsement,  and  that  by  the  "responsible  person," 
the  alternative  being  only  as  to  the  mode  in  which  such 
person  may  indorse. 
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The  attorney,  however,  should  be  careful  to  be  fully 
authorized  by  the  indorse  to  sign  his  name,  and  he 
should  get  such  authority  in  writing,  for  if  by  any  mis- 
take or  want  of  authority  the  indorser  should  escape, 
the  responsibility  would  Ml  upon  the  attorney. 

Where  suit  is  brought  an  a  probate  bond.  When 
a  suit  is  commenced  upon  a  probate  bond,  for  the 
benefit  of  the  heirs  or  creditors  of  the  estate,  it  is  pro- 
vided by  Stat  1786.  ch.  66.  s.  2.  "that  the  writ,  in 
addition  to  the  usual  indorsement  of  the  name  of  the 
plaintiff  or  his  attorney,  shall  have  the  name  of  the  per- 
son or  persons,  for  whose  particular  use  and  benefit  the 
suit  is  brought,  written  thereon.'' 

No  time  is  fixed  in  the  statute,  within  which  these 
names  must  be  indorsed,  but  it  is  presumed  that  it  should 
be  done  before  entry  of  the  writ,  pursuant  to  the  statute 
regulating  indorsements  generally.  Whether  an  amend- 
ment would  be  permitted,  has  not  been  decided :  but 
there  seems  to  be  no  difference  between  this  case  and 
that  of  common  indorsements.*  Of  course  these  indor- 
sers  need  not  be  inhabitants  of  the  Commonwealth, 
nor  is  it  provided  that  new  ones  may  be  required  m 
case  of  their  insufficiency. 

In  Padelfordy  Judge  <$»c.  v.  HaU  et  al.^  it  is  said  by 
the  court,  that  the  indorsement  should  specially  desig- 
nate the  character  in  which  the  indorsers  claim,  whether 
as  heirs,  legatees,  or  creditors.  And  in  a  case  in  Maine, 
an  indorsement  that  the  action  was  l»*ought  for  the 
benefit  of  an  equitable  assignee  of  a  creditor,  and  of  the 
attorney  who  had  a  lien  on  the  judgment,  was  holden 


^  Vide  ante,  page  107. 

*  2  Mass.  Rep.  149.  But  vide  Pottery  Judge,  ^c.  v.  TUcomb,  7  Green- 
leaf's  Rep.  302,  where  a  designation  of  the  (^.haracter  is  holden  to  be 
unnecesBory. 
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sufficient,  the  court  sajring  that  the  language  used  in 
the  statute  was  intended  to  embrace  **  all  persons  who 
might,  in  any  capacity,  be  entitled  to  the  money,  which 
is  the  object  of  the  suit,  whether  as  heir,  legatee,  or 
creditor,  or  their  executors,  administrators  or  as- 
signees."* 

In  an  action  on  a  probate  bond,  brought  for  the  benefit 
of  the  Treasurer  of  the  Commonwealth,  a  successor  in 
the  office  was  permitted  to  substitute  himself  as  indorser, 
the  court  observing,  that  it  came  within  the  equity  of  the 
Stat.  1797.  ch.  14.  authorizing  Treasurers  to  prosecute 
to  final  judgment  and  exepution,  suits  commenced  by 
their  predecessors,  and  pending  at  the  time  of  their 
removal.^ 

4.  How  and  at  what  time  objection  must  he  taken 
for  the  want  or  insufficiency  of  an  indorser.  The 
want  or  insufficiency  of  an  indorser  may  be  taken  ad- 
vantage of  by  plea  in  abatement  or  by  motion.^ 

All  exceptions  for  the  want  of  an  indorser,  if,  in  con- 
sequence of  the  plamtiff 's  residing  out  of  the  Common- 
wealth, the  vwit  should  have  been  mdorsed  before  entry, 
must  be  taken  at  the  first  term,  or  the  defendant  will 
be  considered  as  waiving  any  objection,  the  provision 
of  the  statute  being  for  his  benefit.^  And,  for  the  same 
reason,  if  the  defendant  becomes  entitled  to  have  the 
writ  indorsed,  in  consequence  of  the  plaintiff's  removai 
fi-om  the  Commonwealth,  during  the  pendency  of  the 
suit,^  he  should  make  his  motion  therefor  as  soon  as 
the  fact  is  known. 


*  Potter,  Judge,  ifc.  v.  Mayo  etal.2  Greeiileaf 's  Rep.  239. 

*  Paine,  Judge,  fyc.  v.  Gill  et  al.  2  Mass.  Rep.  136. 

'  Whiting  V.  HoUister,  2  Mass.  Rep.  102.     Gxlherl  et  al.  v.  Nantucket 
Bank,  5  Mass.  Rep.  97. 

*  Ihid. ' 

»  Stat.  1833.  ch.  50.  s.  3. 
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In  like  manner,  objections  on  account  of  the  insuffi- 
ciency  of  the  indorser  ought  to  be  made  at  the  first 
term,  if  the  insufficiency  then  exist.  And  if  the  indor- 
ser during  the  pendency  of  the  suit  *  *  shall  remove 
fi'om  the  Commonwealth,  or  become  insufficient  to  re- 
spond, and  the  plamtiff  or  petitioner  shall  not  then  have 
become  an  inhabitant  of  the  Commonwealth/'  the  mo- 
tion which  the  defendant  is  authorized  to  make  in  such 
circumstances,  **  that  the  plaintiflf  or  petitioner  procure 
a  responsible  new  indorser/'*  should  be  made  by  him 
as  soon  as  he  is  apprised  of  such  removal  or  insufficiency 
of  the  previous  indorser. 

6.  Change  of  indorser.  It  was  formerly  a  ques- 
tion whether  one  mdorser  could  be  discharged,  and 
another  substituted  except  for  the  insufficiency  of  the 
former,  and  without  the  consent  of  the  defendant.*  But 
now  by  the  fourth  section  of  Stat  1833.  ch.  60.  it  is 
provided,  "  that  the  court,  at  any  time  during  the  pen- 
dency of  either  of  the  processes  requiring  an  indorser, 
may,  at  their  discretion,  on  motion  of  the  plauitifT  or 
petitioner,  permit  the  name  of  any  indorser  to  be  stricken 
out,  and  a  responsible  new  mdorser  substituted  there- 
for." 

6.  Liability  of  the  indorser.  The  liability  of  the 
indorser  of  a  writ  is  now  regulated  by  the  fifth  section 
of  Stat.  1833.  ch.  60.  which  provides,  **that,  in  case 
of  the  avoidance  or  inability  of  the  plaintiff  or  petition- 
er, any  indorser  of  such  process  shall  be  liable  to  pay 
to  the  defendant  or  respondent  therein,  and  to  any 
trustee  who  maybe  summoned  therein,  and  to  any 
assignee  of  such  trustee,  who  shall  become  a  party 

^  Stat.  1833.  ch.  50.  8.  3. 

'  Vide  Ely  daly.  Forward  etal»  7  Mass.  Rep.  25.     Oystead  v.  Shaw 
ttal.  S  Mass.  Rep.  272.    CddwtU  v.  Lovetf,  13  Man.  Rep.  422. 
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thereto,  and  to  any  subsequent  attaching  creditor  of 
the  defendant,  who  may  be  admitted  to  defend  against 
the  same,  all  such  costs  as  he  or  they  may  severally 
recover  therein." 

In  what  cases  lidble.  It  seems  to  be  the  object  of 
the  foregoing  section  to  extend  the  liability  of  the  in- 
dorser  for  costs,  to  every  possible  case  in  which  costs 
can  be  recovered  against  the  plaintiff. 

In  the  former  statute  of  1784.  ch.  28.  the  liability  of 
the  indorser  was  limited  to  cases  where  the  plaintiff 
*'  &iled  to  support  his  action."  And  under  that  clause, 
in  a  case  where  the  plaintiff  had  appealed  from  the 
Court  of  Common  Pleas,  and  in  the  Supreme  Court 
recovered  less  than  fifty  dollars,  so  that  by  Stat  1 803. 
ch.  155.  s.  5.  then  in  force,  the  defendant  had  judg- 
ment for  his  costs,  it  was  holden,  that  the  indorser 
was  not  liable  for  them,  as  the  plaintiff  had  not  failed 
to  support  his  action.^  But  this  expression  being 
omitted  in  the  present  statute,  there  is  no  doubt  that 
the  indorser  would  now  be  holden  liable  in  such  a 
case. 

Even  under  the  former  statute,  if  the  plaintiff  dis- 
continued, or  became  nonsuit,  the  indorser  was  holden 
liable  equally,  as  m  case  of  a  verdict  for  the  defendant  f 
and  the  same  would  undoubtedly  be  true  now. 

So  if  the  defendant  should  prevail,  not  by  denying  or 
disproving  the  plaintiff's  cause  of  action,  but  by  filmg 
and  proving  in  set  off,  clahns  to  a  greater  amount,  — 
though  the  point  has  not  been  expressly  decided  — 
there  is  no  doubt  that  the  indorser  would  be  liable  for 
the  costs  recovered  by  the  defendant.  And,  in  general, 


*  Fairbomka  v.  Townsend,  8  Mass.  Rep.  450. 

*  Talbot  V.  mMng,  10  Mass.  Rep.  359. 
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the  rule  under  the  present  statute,  would  seem  to  be, 
that  in  all  cases  where  the  plaintiff  is  liable  to  costs,  the 
indorser  may  be  holden. 

Under  the  present  statute,  however,  as  under  the 
former  one,  the  indorser  is  liable  only  "  in  case  of  the 
avoidance  or  inability  of  the  plaintiff'*  to  pay  the  costs, 
and  accordingly  any  decisions  upon  this  point  made  be- 
fore the  passing  of  the  present  statute,  will  be  of  equal 
authority  now. 

In  Ruggles  et  al.  v.  Ives^^  the  indorser  was  con- 
sidered as  the  surety  of  the  plaintiff  for  the  costs,  and 
it  was  holden,  "  that  the  defendant  ought  to  use  rea- 
sonable diligence  to  recover  the  costs  against  the  prin- 
cipal, the  original  plamtiff,  before  he  shall  have  recourse 
to  the  surety,  the  indorser  of  the  writ."  "And,"  it  was 
further  said  by  the  court,  "the  original  plaintiff  must 
avoid,  or  if  he  does  not,  he  must  be  unable  to  pay  the 
costs.  Whether  the  principal  has,  or  has  not  avoided, 
is  matter  of  record,  arismg  from  the  return  upon  the 
execution.  And  if  non  est  inventus  be  returned,  this 
return  is  conclusive  evidence  of  the  avoidance.  So  if 
the  return  be  that  the  body  is  taken  and  committed  in 
execution,  such  return  is  prima  facie  evidence  of  the 
plaintiff's  inability,  to  be  controlled  only  by  evidence 
that  he  has  satisfied  the  execution.  Upon  these  prin- 
ciples, an  execution  must  issue  and  be  returned,  before 
a  scire  facias  can  issue  against  the  indorser."  And  to 
constitute  such  "reasonable  diligence  to  compel  pay- 
ment of  the  costs  fi*om  the  original  plaintiff "  it  was 
further  holden  in  this  case  that  "  the  execution  ought 
to  be  sued  out  within  a  year  after  the  rendition  of  the 
judgment  for  costs,  and  not  be  delayed  until  obtained 


'  6  MasM.  Rep.  494. 
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by  a  scire  facias  on  the  judgment  after  the  year ;  "  — 
*^  and  that  it  must  appear  from  the  return  that  the  prin- 
cipal has  avoided,  or  that  he  is  unable  to  pay  the  costs, 
by  suflfering  his  body  to  be  imprisoned  for  not  paying 
them."  It  does  not  seem  to  be  necessary  that  the  ex- 
ecution against  the  plaintiff  should  be  returned  within 
the  year,  but  only  issued :  and  that,  when  returned,  it 
should  either  show,  that  the  plaintiff  cannot  be  found, 
or  that  he  has  been  committed. 

The  foregoing  case  seemed  also  to  decide  not  only 
that  the  execution  against  the  plaintiff  should  be  issued 
within  one  year,  but  also  that  the  scire  facias  against 
the  indorser  should  be  sued  out  within  the  same  time. 
But  this  latter  point  has  since  been  decided  expressly  to 
the  contrary  in  the  case  oi Miller  v.  Washburn j^  where 
it  was  holden  "  that  the  statute,  which  provides  for  the 
liability  of  indorsers  of  original  writs,  has  fixed  no  time, 
within  which  process  shall  issue:  and  although  it  may 
be  reasonable  to  establish  a  limitation  beyond  which 
such  liability  shall  not  continue,  it  is  not  for  us,  but 
for  the  legislature  to  do  it.''  And  no  limit  having  since 
been  fixed,  the  rule  seems  now  to  be,  that  if  an  execu- 
tion has  been  duly  issued  against  the  plaintifif,  within 
one  year  after  the  judgment  for  costs,  and  return  has 
been  made,  either  that  he  could  not  be  found  or  has 
been  committed,  the  indorser  is  liable  upon  a  scire 
facias  at  any  time  afterwards ;  and  that  unless  an  ex- 
ecution against  the  plaintiff  has  been  so  issued  and  re- 
turned the  indorser  is  not  liable  at  all.^ 


^  11  Mass.  Rep.  411. 

^  Note.  If  it  should  seem  an  objection  to  this  rule  that  under  the  present 
statute,  whenever  there  is  an  indorser,  the  plaintiff  is  ^  not  an  inhabitant 
of  the  Commonwealth,"  and  so  out  of  the  reach  of  an  execution,  it  may 
be  remarked  that  in  RuggUa  et  aL  v.  hes  where  the  rule  was  laid  down, 
the  original  plaimjfis  belonged  to  New  York. 
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It  has  been  holden  in  New  Hampshire/  that  when 
the  plaintiff  lives  within  the  State,  and  dies,  pending 
the  action,  the  indorser  is  thereby  discharged.  This 
has  never  been  decided  here  and  the  precise  point  can- 
not arise  now,  as,  if  the  plaintiff  live  in  the  Common- 
wealth, there  will  be  no  indorser.  Still  it  is  presumed 
that  in  any  case  where  an  indorsement  is  now  required, 
the  death  of  the  plaintiff,  pending  the  action,  would 
discharge  the  indorser :  for  he  is  liable,  as  we  have 
seen,  only  "  in  case  of  the  avoidance  or  inability  of  the 
plaintiff,''  and  no  execution  can  issue  against  a  deceased 
plaintiff. 

No  case  has  been  reported  in  this  state  in  which  the 
question  has  been  raised,  whether  an  indorser  would  be 
discharged  in  consequence  of  any  proceedings  that  may 
be  had  m  the  action.  In  Davis  v.  Mc  ^thuTj^  and 
Shepley  v.  Story y^  it  was  decided  that  the  reference  of 
an  action  by  rule  of  court,  did  not  discharge  him. 
Whether  a  reference  of  the  action  and  of  all  demands, 
might  not,  by  analogy  to  the  case  of  bail,  have  that 
effect,  may  be  a  proper  subject  of  caution.  Some  dif- 
ference may  be  found  between  the  cases,  in  the  con- 
sideration, that  a  defendant  always  has  power  to  file 
in  set-off,  his  demands  against  the  plaintiff,  and  that  the 
indorser  is  exposed  to  no  more  danger  than  he  must 
necessarily  have  contemplated.  The  liability  of  an  in- 
dorser of  an  original  writ,  cannot  be  affected  by  any 
judgment  on  a  writ  of  review,  which  he  did  not  indorse.* 

Extent  of  liahUity.  The  present  statute  extends 
the  liability  of  the  indorser  to,  "  all  such  costs ''  as  the 


'  Eaton  V.  Sloanj  2  N.  Hamp.  Rep.  552. 

*  3  Greenleaf 'b  Rep.  27. 

'  3  N.  Hamp.  Rep.  63. 

^  Ely  d  ai.  t.  Forward  etal.7  Mass.  Rep.  25. 

16 
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persons  therein  named  "  may  severally  recover; "  — 
the  words,  "and  all  prison  charges  that  may  happen," 
which  were  added  in  the  former  statute,  being  omitted 
in  this. 

It  is  presumed,  therefore,  that  the  amount  of  the 
judgment  for  costs,  recovered  by  the  several  persons 
named  in  the  statute,  would  be  the  measure  of  the  in- 
dorser's  liability.  And  at  whatever  stage  of  the  action, 
even  if  after  it  has  been  carried  to  the  Supreme  Court, 
he  become  the  indorser,  he  is  liable  for  all  the  costs 
incurred  in  the  suit,  as  well  before,  as  after  the  in- 
dorsement.* 

It  has  been  holden  by  the  Supreme  Court  of  Maine, 
wher^  the  defendant  recovered  judgment  for  his  costs, 
and  the  platatiff  was  committed  on  execution,  that  the 
indorser  was  not  liable  for  the  sheriflF's  fees  on  the  ex- 
ecution, nor  for  interest  on  the  costs.^ 

To  whom  liable.  The  number  of  persons,  to  whom 
the  indorser  is  liable  for  costs,  has  been  enlarged  by 
the  present  statute,  embracmg  the  defendant  or  respon- 
dent, any  trustee^  who  may  be  summoned,  any  as- 
signee of  a  trustee  who  may  become  a  party,  and  any 
subsequent  attaching  creditor  who  may  be  admitted  to 
defend. 

The  statute  evidently  intends,  that  any  person,  who 
may,  in  any  way,  defend  against  the  plaintiff 's  suit, 
and  obtain  a  judgment  against  him  for  costs,  may  also 
hold  the  mdorser.  And  if  there  should  be  several  de- 
fendants, some  of  whom  were  acquitted  or  discharged, 


'  Harlwdl  v.  Hemmenway^  7  Pick.  Rep.  117. 

'  HovD  ▼.  Codnian,  4  GreenleaTs  Rep.  79. 

'  The  decision  in  Chapman  v.  PklUips,  8  Pick.  Rep.  S5,  that  the  in- 
dorser is  not  liable  to  a  trustee  for  his  costs,  is  now,  of  course,  super- 
seded. 
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though  the  plaintiff  prevailed  and  had  judgment  against 
the  rest,  there  can  be  no  doubt  that  the  indorser  would 
be  liable  to  the  former  for  their  costs. 

It  has  been  holden  in  the  Circuit  Court  of  the  United 
States,*  that  the  indorser  of  a  writ  is  not  only  liable  to 
the  defendant  for  his  costs,  but  likewise  to  the  oflGicers 
of  the  court  for  their  fees,  such  as  for  the  service  or 
entry  of  writs,  and  that  the  proper  remedy  to  recover 
them  is  by  an  attachment  issuing  from  the  court,  to 
compel  the  payment  of  them,  the  plaintiff  not  being  an 
inhabitant  of  the  State. 

Form  of  action  against  indorser.  The  remedy 
against  an  indorser  of  an  original  writ  is  by  scire  factory 
and  not  by  an  action  of  debt.* 

In  the  case  of  an  audita  guareZa,  however,  the  statute 
expressly  provides,  that  the  remedy  against  the  indorser 
shall  be  by  action  of  deht.^ 


*  Anon.  2.  Gall.  Rep.  101.  And  vide  CaldwtU  v.  Jaduon,  7  Craoch. 
Rep.  276. 

'  Vide  Rvtggles  et  cd.  v.  heSj  6  Mass.  Rep.  494.  Miller  v.  fVaahbvm, 
11  Mass.  Rep.  411.  How  v.  Codman^  4  Greenleaf 's  Rep.  79.  BM  v. 
Bfanofi  2  Greenlears  Rep.  128. 

»  Stat.  1780.  chap.  47.  s.  2. 
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CHAPTER  IX. 
Commencement  of  a  Suit. 

The  question,  —  what  is  the  commencement  of  a 
suit,  becomes  often  of  great  importance,  —  as  in  case 
of  a  tender  or  the  statute  of  limitations  being 
pleaded. 

There  is  some  contradiction  in  the  English  books 
upon  this  subject,  owing  to  the  peculiar  practice  of 
instituting  actions,  in  England. 

In  the  practice  there,  there  is  what  is  termed  ^oce^^, 
or  original  process  J  which  precedes  or  is  supposed  to 
precede,  the  filing  of  the  bill  or  declaration.  In  the 
Common  Pleas,  the  first  process,  —  now  that  a  real 
original  is  dispensed  with,  is  a  capias,  —  in  the  King's 
Bench,  a  latitat,  —  in  the  Exchequer,  a  gieo  minus.^ 

This  process  in  these  courts  may  be  issued,  either 
in  term  time,  or  in  vacation.  If  in  vacation,  it  must 
always  bear  teste,  as  of  the  last  day  of  the  preceding 
term.^ 

And  the  issuing  of  this  process  is  for  some  purposes, 
considered  the  commencement  of  the  action,  and  for 
some  purposes,  not. 

Thus  a  latitat  may,  in  some  cases,  be  sued  out,  be- 
fore the  cause  of  action  has  accrued  :  —  and  if  any 
cause  of  action  accrue,  before  filing  the  declaration, 


'  3  Black.  Com.  Chap.  18, 19. 

^  Cro.  Jac  561.    3  Keb.  213.    Danria  v.  Owen.  I  Bos.  and  PulL  Rep. 
34a 
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this  will  be  sufl5cient.*  In  this  case,  the  filing  of  the 
declaration,  and  not  the  issumg  of  the  latitat,  is 
deemed  the  commencement  of  the  suit. 

The  same  is  true,  also,  though  the  writ  be  a  bail- 
able one.*  But  although  bailable  process  may  be  sued 
out,  the  defendant  must  not  be  arrested  before  the 
cause  of  action  has  accrued.' 

And  in  all  cases,  too,  the  cause  of  action  must  have 
accrued,  before  the  declaration  is  filed.* 

To  avoid  the  statutes  of  limitations,  however,  or  a 
tender,  or  to  support  a  penal  action,  in  point  of  time, 
the  issuing  of  the  latitat,  is  considered  as  the  com- 
mencement of  the  suit.* 

But  in  these  cases,  whatever  be  the  date  of  the 
latitat,  the  true  time  of  its  issuing  may  always  be 
shewn.  So  that,  although  a  latitat,  if  sued  out  in  vaca- 
tion, must  bear  teste  as  of  the  preceding  term,  yet  the 
defendant  may  shew  the  day  when  it  issued.  Thus, 
where  to  a  plea  of  the  statute  of  limitations,  the  plain- 
tiiF  replied,  that  the  defendant  did  promise  "within 
sfat  years  next  before  the  suing  out  of  the  latitat,"  — 
a  rejoinder,  that  though  the  latitat  was  tested  of  the 
28th  day  of  November,  (the  last  day  of  Michaelmas: 
Term,)  yet  that  it  was  really  and  truly  sued  out  after 
that  time,  to  wit,  on  the  8th  day  of  December  in  that 
year,  —  was  sustained,  and  judgment  rendered  for  the 
defendant.® 


^  Foster  v.  Bonner^  Cowp.  Rep.  454.    Johnson  et  d.  v.  SmUhj  Burr.. 
Rep.  950.    Swancatt  v.  Westgarthj  4  East.  Rep.  75. 

*  Best  V.  WUdinft,  7  Term.  Rep.  4. 

*  Vent.  28.  Swancott  v.  Westgarth,  4  East.  Rep.  75. 

*  1  Sell.  Pract  83.-4.-5. 

*  Johnson  et  dl»  v.  SmUhj  Burr.  Rfep.  950.    Foster  v.  Bonner,  Cowp. 
Rep.  454. 

*  Johnson  et  al.  ▼.  iS^fit^  Burr.  Rep.  950.    1  Sell.  Pract  86. 
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The  same  doctrine  here  laid  down,  in  regard  to  the 
latitat  in  the  King's  Bench,  applies  to  the  capias  in 
the  Common  Pleas ;  —  it  havmg  been  settled,  that  in 
the  case  of  all  the  statutes  of  limitation,  it  is  enough  to  . 
shew  a  capias,  which  every  body  understands  to  be 
now  the  commencement  of  a  suit  in  the  Common 
Pleas,  the  court  always  intending  that  an  original  has 
issued,  and  considering  the  capias  as  sufficient  evi- 
dence of  that.^ 

In  the  inferior  courts,  as  the  Marshalsea,  the  plaint 
is  considered  the  commencement  of  the  suit.* 

When  it  appears  from  the  recordy  that  the  cause  of 
action  accrued  after  the  commencement  of  the  action, 
the  defendant  may  demur,  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error.*    If  it  appear  in  evidence,  the 
plaintiff  may  be  nonsuited.* 

In  J^ew  York,  the  issuiri^  or  suing  out  of  a  writy 
and  not  the  filing  of  the  bill  or  declaration,  is  the  com- 
mencement of  the  action.*  So  in  all  cases,  where  the 
time  is  material  to  save  the  statute  of  limitations.® 

Accordingly,  a  demand  purchased  by  the  defendant, 
after  that  time,  or,  as  Livingston  J.  expresses  it,  *'  be- 
tween the  sealing  of  the  process  and  the  arrest,  *' 
cannot  be  set  off  against  the  plaintiff's  demand,  —  the 
statute  authorizing  the  filing  in  set  off  of  such  demands 


*  Leader  v.  Mox<mj  Black.  Rep.  924r-5.  Ward  v.  Honeywood^  Dougl. 
Rep.  62,  and  note.    Pinero  v.  Wright,  2  Bos.  and  Pull.  Rep.  235. 

'  Ward  V.  Honeywood,  Dougl.  Rep.  62. 
^  Carth.  113.    Yelv.  71  a.  note. 

♦  Ibid. 

•  Lowryy.  Lawrencey  1  Caines'Rep.  69.  Birdetal.  v.  Cariiat,  2  Johns. 
Rep.  342.  Cheetham  v.  Leuns,  3  Johns.  Rep.  42.  FowUr  v.  Smiih,  15 
Johns.  Rep.  326. 

•  Burdick  v.  Green^  IS  Johns.  Rep.  14. 
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only  as  the  defendant  may  have,  at  the  time  he  is 
sued.*  Neither  can  the  plaintiff  recover  a  demand 
not  due  at  the  time  of  suing  out  the  writ :  nor  will  a 
right,  acquired  subsequently  to  that  time,  support  his 
action* 

Where  it  appeared  upon  the  record  that  tjie  torit 
issued,  before  the  cause  of  action  accrued,  a  special 
demurrer,  for  that  cause,  was  sustained.^  Such  a  de- 
fect would  be  bad,  upon  general  demurrer  also,  nor 
would  it  even  be  cured  by  verdict.' 

But  a  verdict  will  not  be  set  aside,  on  a  motion  for 
a  new  trial,  because  the  suit  was  commenced,  before 
the  cause  of  action  accrued/ 

In  the  justices  court,  the  issuing  of  the  summons  or 
warrant,  is  deemed  the  commencement  of  the  suit.^ 

In  Massachusetts ,  likewise,  the  issuing  of  the  writ 
is  deemed  the  commencement  of  the  action.  And  the 
date  of  the  writ,  and  not  the  time  of  its  service,  is 
prima  facii  evidence  of  the  time  of  its  is;5uing.^ 

And  if  the  date  of  the  writ  be  the  true  time  of  its 
issuing,  the  vn'it  will  be  considered  as  havihg  been  pur- 
chased on  any  part  of  the  day  of  its  date,  to  accord 
with  the  truth  and  justice  of  the  case.'' 

But  if  the  date  of  the  writ  be  not  the  true  tim6 
of  its  issuing,  the  real  time,  if  important,  may  be 
shewn. 


^^Carpenter  v.  Butlafidd,  3  Johns.  Cas.  145. 
'  Ziortry  V.  Lawrence,  1  Caines'  Rep.  69. 
^  Chtetham  v.  hevois,  3  Johns.  Rep.  42. 

*  Orygier  v.  Long.  1  Johns.  Cas.  393.    Lawrence  v.  Brown,  2  Johns. 

Cas.  225. 

*  Bryce  v.  Morgan,  3  Caines'  Rep.  133. 

'  Badger  y.  PUnMy,  15  Mass.  Rep.  359.    IMi  v.  PhSOipM.  1  Pick. 
Rep.  202. 
'Ibid. 
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In  such  a  case,  however,  it  does  not  seem  to  be  in- 
dispensably necessary  to  prove  an  actual  delivery  of 
the  writ  to  the  officer*  It  is  sufficient,  if  it  be  shewn 
that  it  was  actually  made  out,  and  sent  to  the  officer 
by  mail  or  otherwise,  or  left  at  his  house,  or  elsewhere, 
for  the  purpose  of  being  executed,  —  or  that  some  act 
was  done  evincing  a  positive  and  unequivocal  intention 
to  have  it  served.* 

It  has  been  holden  in  MaasachusettSj  contrary  to 
the  English  and  New  York  decisions  before  referred 
to*  that  a  declaration  laymg  the  promise  q/lfer  the  date 
of  the  writ,  though  bad  on  special  demurrer,  is  cured 
by  verdict/ 

The  Massachusetts  doctrine  has  been  adopted  also 
in  Connecticut/ 

^  Burdick  V.  Green,  18  JohDS.  Rep.  14. 

*  Vide  ante.  page.  125, 127. 

'  Bemis  ▼.  Faxon,  4  Mass.  Rep.  263.    Yelv.  71  a.  note. 

*  Story  V,  BarreU  etal.2  Conn.  Rep.  665. 
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CHAPTER  X. 
Servicb  op  Writs. 

The  next  step  in  the  order  of  process,  is  the  service 
of  the  writ  upon  the  defendant.  This  is  necessary,  in 
principle,  for  the  security  of  the  plamtiflF,  and  for  giv- 
ing notice  of  the  suit  to  the  defendant.  The  rules  re- 
garding the  manner  of  service,  however,  are  princi- 
pally established  by  statute. 

It  may  be  remarked  here,  that  all  objections  to  the 
service  of  a  writ  should  be  made  by  plea  in  abate- 
ment or  by  motion  ;  and  that  if  no  service  appear  to 
have  been  made,  the  court  will  ex  officio  stay  all  pro- 
ceedings.* 


Sect.  I.     By  whom  all  Writs  must  be  Served. 

All  writs  must  be  served  by  the  officer,  that  is,  the 
sheriflF,  or  his  deputy,  the  coroner,  or  a  constable,  to 
whom  they  are  legally  directed :  and  if  legally  direct- 
ed to  several  of  them,  by  either  of  those  named.* 

We  have  already  seen,  that  a  mistake  in  the  direc- 
tion of  a  writ  may  be  amended,  if  the  service  were 
really  made  by  an  officer,  who  could  legally  make  it.' 
But  if  a  writ  be  served  by  any  other  than  the  proper 
officer,  however  it  may  be  du-ected,  as  if  any  of  the 


^  Gage  ▼.  Ortffam,  11  Mass.  Rep.  181. 

*  Ante  Cbap.  Vlll.  Sect.  11.  as  to  the  direction  of  writs  to  officers. 

•IKcL 
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writs  required  by  statute  to  be  served  by  the  sheriflF 
in  person,  be  served  by  a  deputy/ — or  if  a  writ  in  which 
the  sheriff  or  one  of  his  deputies  is  a  party,  be  served 
by  any  other  person  than  a  coroner,  or  a  constable, 
when  the  amount  is  within  his  jurisdiction,^  —  or  if  a 
writ  in  which  the  ad  damnum  is  more  than  seventy 
dollars,  beserved  by  a  constable, — in  all  these  cases,  the 
proceedings  will  be  set  aside,  on  plea,  or  motion.  But 
it  seems,  that  if  the  defendant  appear  and  answer,  it 
is  not  error.^ 


Sect.  IL     Time  when  Writs  must  be  Served. 

1 .  Writs  returnable  to  the  Supreme  Judicial  Court 
and  Court  of  Comm^on  Pleas. 

Jlgainst  individuals.  —  All  writs  returnable  to  the 
Supreme  Judicial  Court,  or  Court  of  Common  Pleas, 
and  which  are  against  individuals^  must  be  served 
fourteen  days  at  least,  before  the  day  of  the  sitting  of 
the  court,  to  which  they  are  returnable.^ 

And  the  same  rule  applies  to  the  time  of  service  of 
a  trustee  writ  upon  the  principal  defendant,  even 
though  a  different  rule  be  applicable  to  that  of  the 
service  upon  the  trustee.  Thus,  if  the  trustee  sum- 
moned, be  one  of  those  corporations,  upon  which  the 
service,  to  be  legal,  must  be  made  thirty  days  before 
the  return  day,  the  service  upon  the  principal  may 
still  be  made  fourteen  days  only  before  that  return 
day.* 


'  Vide  ante.  Clmp.  VIII.  Sect.  II.    Wood  v.  Ross,  11  Mass.  Rep.  271. 

*  GageV'  Graffam,  11  Mass.  Rep.  181.    And  vide  6ritry.  Woodbury 
tA  al.  1  Pick.  Rep.  362.    Briggs  et  cd.  v.  StrangCj  17  Mass.  Rep.  405. 

^  Gage  V.  Graffamy  11  Mass.  Rep.  181. 

*  Stat.  1797.  ch.  50.  s.  1,  2. 
*Stat.  1794.  ch.  65.  s.  1. 
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Jigainst  corporations.  —  By  Stat.  1783.  ch.  39.  s. 
6.  m  suits  against  towns,  precincts,  parishes,  or  vil- 
lages,  or  against  the  proprietors  of  any  common  and 
undivided  lands,  or  other  estate;  and  by  Stat.  1785. 
ch.  76.  s.  8.  in  suits  against  any  town,  or  other  body 
corporate,  the  writ  must  be  served  tkhrty  days,  at  least, 
befwe  the  day  of  the  sitting  of  the  court,  unto  which 
it  is  returnable. 

These  two  statutes  embrace  all  corporations  aggre- 
gate.^   But  by  Stat.   1804.  ch.  125.  s.  6.  m  suits 
against  turnpike  corporations  ;  and  by  Stat.  1 833. 
ch.  124.  s.  1.  ^'whenever  any  process  shall  be  com 
menced,  which  shall,  by  law,  be  required  to  be  served 
upon  any  jnanufacturing  corporationj  bank,  or  in 
surance  company,'*  the  service  of  the  writ  or  process 
shall  be  legal,  if  made  not  less  than  fourteen  days 
before  the  sitting  of  court,  to  which  the  same  shall 
be  returnable.    So  that  as  to  the  four  last  named  cor 
porations,  writs  against  them,  need  be  served  but 
fourteen  days  before  the  return  day,  while  against  all 
other  ones,  the  service  must  be  made  thirty  days,  at 
least,  before  the  day  of  the  retium. 

A  corporation  can  never  be  the  principal  defendant 
in  a  trustee  process,  as  the  statute  giving  this  process 
confines  it  to  personal  actions,  against  persons  ^'  other 
than  bodies  politic  or  corporate.^'* 

Where  a  corporation  is  t^^vstee.  —  The  Stat.  1 832. 
ch.  1 64.  which  first  allowed  the  trustee  process  to  be 
instituted  against  any  corporation  or  body  politic,  re- 
quired, in  its  second  section,  that  the  service  thereof 
should  be  made  *'  thirty  days  before  the  said  process 


^  BvUard  v.  Ndntuchd  Bank^  5  Mass.  Rep.  99. 
*  Stat  1794.  ch.  G5.  s.  1. 
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shall  be  returnable,  as  is  now  by  law  required  in  suits 
wherein  such  corporation  or  body  politic  shall  be  the 
principal  debtor/' 

This  extended  to  all  corporations.  But  the  provis- 
ion of  Stat  1833.  ch.  124.  9.  1.  "that  whenever  any 
process  shall  be  commenced,  which  shall,  by  law,  be  re- 
quired to  be  served  upon  any  marmfcLcturing  corpora- 
tion^ bank,  or  insurance  company,  the  service  thereof 
shall  be  legal  if  made  not  less  than  fourteen  days 
before  the  sittmg  of  the  court  to  which  the  same  shall 
be  returnable,"  amounts  to  an  exception  of  the  three 
sorts  of  corporations  therein  named.  So  that  now,  a 
trustee  writ,  in  which  a  manufacturing  corporation,  a 
bank,  or  an  insurance  company,  is  summoned  as  the 
trustee,  is  required  to  be  served  upon  them,  but  four- 
teen  days  before  the  sitting  of  the  court :  but  if  any 
corporation,  other  than  one  of  these  three,  be  the 
trustee,  the  writ  must  be  served  upon  them,  at  least 
thirty  days  before  the  return  day. 

The  time  required  for  service  upon  the  corporation, 
summoned  as  trustee,  as  we  have  seen,  does  not  affect 
that  of  the  service  upon  the  principal  defendant,  named 
in  the  writ.  This  latter  is  in  no  case  required  to  be 
made  but  fourteen  days  before  the  return  day. 

2.  Writs  returnable  before  a  justice  of  the  pea^e,  or 
a  justices^  court. 

gainst  individuals.  All  writs  returnable  before 
a  justice  of  the  peace,  and  which  are  against  individu- 
als, must  be  served,  at  least,  seven  days  before  the 
day  therein  set  for  trial." 

Against  corporations.  Writs  against  corporations 
returnable  before  a  justice  of  the  peace,  it  would  seem, 


1  C! 


Stat.  1783.  ch.  42.  s.  I. 
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must  be  served,  according  to  the  requisitions  of  the 
statutes  of  1783,  1786,  1804,  and  1833,  before  cited, 
that  is,  the  same  number  of  days  before  the  return 
day,  as  when  returnable  to  the  Supreme  Judicial  Court 
or  Court  of  Common  Fleas,  no  distinction  having  been 
made  by  any  statute. 

A  trustee  writ  can,  in  no  case,  be  returnable  before 
a  justice  of  the  peace. 

If  the  distance  between  the  time  of  service  and  re- 
turn, be  less  than  the  law  requires,  the  defect  may  be 
taken  advantage  of  by  plea  in  abatement,  or  by  motion 
to  dismiss  the  action.^  But,  like  other  defects  in  the 
process,  it  will  be  cured  by  appearance  and  pleading 
over.^ 


Sect.  III.    Where  Writs  must  be  Served. 

All  writs  must  be  served  within  the  respective  pre- 
cincts of  the  officers  who  serve  them,  that  is,  within 
their  counties  by  sheriffs,  deputy  sheriffs,  and  coroners, 
and  within  their  taums,  by  constables. 


Sect.    IV.       Instructions    to,  —  and    Rights 

AND  Duties  of    the    Officer,    as    to    the 

•  

Service  of  Writs. 

In  general,  it  is  the  duty  of  the  oflScer  who  receives 
a  writ  legally  directed  to  him,  to  serve  the  same  ac- 
cording to  the  directions  contained  therein.     Where 


^  BuUard  v.  Mmhuket  Bank^  5  Mass.  Rep.  d9. 
>  1  Sell  Fract.  239. 
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the  writ  given  him,  contains  but  a  single  command,  as 
in  the  case  of  an  ''original  summons/'  by  which  he 
is  merely  directed  to  summon,  —  or  of  a  ''summons 
and  attachment/'  by  which  he  is  commanded  to  attach 
and  to  summon,  no  special  instructions  to  him  are  ne* 
cessary,  except  in  the  latter,  whether  he  is  to  make  a 
real,  or  a  nominal  attachment  merely. 

The  only  writ  in  which  the  command  is  in  the  alter- 
native, is  the  one  in  most  common  use,  which,  as  we 
have  seen,'  is  given  in  the  statute  as  a  "  capias  and 
attachment,''  but  which  includes  the  '^capias,"  and 
the  '^  capias  and  attachment,"  and  is,  in  fact,  the  one 
or  the  other,  solely  according  to  the  mode  of  service. 
And  when  an  officer  receives  such  a  writ,  with  no 
further  directions  either  in  writing  or  by  parol,  than 
those  contained  in  the  writ  itself,  he  has  a  legal  power 
to  serve  it  either  as  a  capias,  or  as  a  capias  and  attach- 
ment, that  is  by  arrestmg  the  body,  or  attaching  the 
property  of  the  defendant.  The  usual  practice,  how- 
ever, in  such  a  case,  where  no  special  directions  are 
given,  b  to  make  common  service  only,  that  is,  to 
serve  the  writ  as  a  capias  and  attachment,  but  by  a 
nominal  attachment  merely.  The  same  is  true,  as 
to  the  writ  of  summons  and  attachment. 

In  like  manner,  if  the  instructions  given,  and  which 
are  generally  written  on  the  back  of  the  writ,  be  in 
the  alternative,  as,  for  ^instance,  "  to  attach  property 
or  hold  to  bail,"  the  officer  may  execute  the  writ  in 
either  way.^  But  if  the  direction  be  specific,  then,  if 
it  be  possible,  the  officer  is  bound  to  follow  it,  and  a 
service  in  any  other  way  would  render  him  liable. 

^  Vide  ante,  page  55,  56. 

*  ATortftatt  y.  jETomer,  4  MaflB.  Rep.  60.    ^my  el  at.  t.  fFbfcoff,  13  Mass. 
Rep.  7a 
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From  this  rule, — that  the  officer  is  bound  only  by 
special  directions,  while,  without  them,  he  has  an 
optbn  as  to  the  mode  of  service,  the  plaintiff  or  his 
attorney  should  indorse  upon  the  writ,  such  direction, 
as  *'  common  service,*'  —  **  attach  property," — *'hold 
to  bail,*'  or  more  particular  ones,  according  to  circum- 
stances. Such  instructions,  however,  may  be  given 
verbally,  and  vnll  be  equally  binding  upon  the  officer. 

If  verbal  instructions  be  given  to  the  officer,  by  the 
plaintiff  or  his  attorney,  after j  and  different  from,  the 
directions  upon  the  writ,  the  former  must  be  obeyed, 
and  not  the  latter.^ 

When  an  officer  has  received  a  legal  writ,  with  par- 
ticular instructions  to  attach  property,  —  if  there  be 
reasonable  ground  to  induce  him  to  believe,  that  in 
making  an  attachment,  he  may  mistake,  or  expose 
himself  to  an  action  for  damages,  by  attaching  or  seiz- 
ing goods  not  the  property  of  the  debtor,  he  may  insist 
upon  the  creditor's  shewing  him  the  goods,  and  giving 
him  sufficient  security,  to  indemnify  him  for  any  mis* 
take  he  may  make,  by  conforming  to  the  creditor's 
directions.' 

So  if  the  instructions  be^  to  take  the  body,  the  offi* 
cer,  if  there  be  any  question  as  to  the  identity  of  the 
defendant,  may  call  upon  the  plaintiff  to  point  him 
out,  and  to  indemnify  him,  against  the  consequences  of 
a  mistake.' 

But  if  the  officer  do  not  request  the  creditor  or  his 
attorney  to  shew  him  the  debtor's  goods  or  person,  or 
to  indemnify  him,  but  undertake  to  execute  the  pre- 

'  MamhaU  v.  Hosmvy  4  Maas.  Rep.  60.    Mmy  et  al,  v.  WolcoU,  13  MaiiB. 
Rep.  73. 
^  Bond  V.  Ward,  7  Mass.  Rep.  123. 
'  Monk  y.  GM  dal.^  Pick.  Rep.  285. 
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cept  of  the  writ,  as  well  as  he  can,  he  is  answerable 
to  the  creditor,  if  he  do  not  attach  or  arrest  the  de- 
fendant's property  or  person,  according  to  the  instruc- 
tions, if  they  were  within  his  reach,  and  if  the  creditor 
be  injured  by  the  neglect.* 

If  an  officer  have  in  his  hands  a  writ  with  general 
instructions  to  attach  property,  and  another  writ 
against  the  same  defendant,  is  afterwards  put  into  his 
hands,  and  particular  property  pomted  out  to  him  by 
the  plaintiff  m  the  second  writ,  not  before  known  by 
him  to  exist  as  the  property  of  the  defendant,  he  is 
bound  to  attach  the  same  upon  the  second  writ,  and 
not  upon  the  first  .^ 

A  special  direction  upon  a  writ,  or  special  parol  in- 
structions to  an  officer,  may  justify  him  in  not  going 
beyond  them ;  but  they  do  not  deprive  him  of  the 
legal  authority  to  obey  the  general  command  in  the 
precept,  to  attach  sufficient  to  secure  the  demand,  if 
he  have  opportunity  to  do  it,  and  choose  to  avail  him- 
self of  it.  Thus  if  he  attach  more  property  than  he 
is  specially  directed  to,  he  cannot  afterwards  do  any  > 
thing  to  impair  such  attachment,  to  the  injury  of  the 
rights  already  acquired.* 

An  officer  is  bound  to  tell  whether  he  has  any  other 
writs  in  his  possession  against  a  defendant,  or  has  made 
any  prior  attachments  upon  his  property,  if  asked  by 
a  person  who  puts  a  writ  into  his  hands  against  such 
defendant.* 


'  Bond  V.  fFardj  7  Mass.  Rep.  12a    Marsh  y.  Gold  et(d.2  Pick.  Rep. 
285. 

*  Goddcard  v.  Austin,  15  Mass.  Rep,  133.    TurTur  y.  Austin,  16  Mass. 
Rep.  181. 

^  Turner  y.  Austin,  16  Mass.  Rep.  181. 

*  Ibid. 
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Sect.  V.    How  Writs  are  Served. 

All  the  original  writs  which  have  been  enumerated 
as  in  use  in  our  practice,  may,  in  reference  to  the 
mode  of  service,  be  reduced  to  the  four  following, 
namely,  original  summons, — capias,  —  capias  and 
attachment,  —  and  summxms  and  attachmefiit. — 
Thus, 

1 .  Original  summons,  \ 

2.  Capias,  fare  indicated  by  their 

3.  Capiat  and  attachment,      ^  nameis. 

4.  Summons  and  attachment, ) 

5.  Trustee  process,  is  a  summoiis  and  attachment. 

6.  Review, 

7.  Scire  facias, 

8.  Writ  of  dower, 

9.  Replevin, 

10.  De  homine  replegiando, 

1 1 .  Audita  querela, 

12.  Ejectment  by  landlord 

against  tenant, 

13.  Habeas  corpus,  and 

14.  15,  16.  The  summons 
in  the  several  processes 
enumerated,^ 

There  being,  therefore,  in  reference  to  the  mode  of 
service,  only  the  above  named  four  varieties  of  writs, 
the  subject  of  the  manner  of  serving  writs  may  be 
considered  under  the  four  following  heads,  namely. 

1.  Service  of  an  original  summons. 

2.  Service  of  a  capias. 


are  each  of  them,  sub- 
stantially, an  original 
summons,  in  all  cases, 
except  the  writ  of  audita 
querela,  which  may 
also  be  in  the  form  of 
a  capiat  and  attach- 
ment.^ 


^  Vide  ante  Chap.  VII.  page  54. 
*  Vide  ante  page  84. 
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3.  Service  of  a  capias  and  attachment. 

4.  Service  of  a  summons  and  attachment. 

And  these  will  be  considered  in  the  fom*  following 
Chapters. 

Upon  what  person  the  service  must  be  made.  1. 
In  case  of  mdividtmls.  -^  It  may  here  be  remarked 
of  all  the  above  modes  of  service  generally — that 
where  there  is  but  a  single  defendant,  the  service  is 
of  course,  made  upon  him ;  and  where  there  are  several 
individuals,  defendants,  the  service  must  be  made  upon 
all  of  them. 

The  same  is  true  of  the  service  of  trustee  writs, 
both  upon  the  principal  defendants  and  the  trustees. 

2.  In  case  of  corporations.  —  In  suits  against  toums, 
precinctSy  parishes  j  or  villages,  or  against  the  propri- 
etors of  any  common  or  undivided  lands,  or  other 
estate,*  or  against  any  other  body  corporate  * —  except- 
ing, of  course,  those,  in  relation  to  whom  a  different 
rule  has  been  prescribed  by  subsequent  statutes,  as 
will  be  stated  below, — the  service  of  the  writ  must 
be  made,  by  leaving  a  copy  of  the  writ  or  summons, 
with  the  clerk,  or  with  one  or  more  of  the  principal 
inhabitants  of  such  towns,  &c.  or  with  the  clerky 
or  some  principal  mernber,  of  such  other  body  cor- 
porate. 

In  suits  agamst  turnpike  corporations,  the  service  of 
the  writ  must  be  made,  by  leaving  a  true  and  attested 
copy  thereof,  with  the  treasurer,  or  some  individual 
member  thereof.* 


^  StaL  1783.  ch.  39.  s.  6. 

«Statl785.ch.  75.8.8. 

^  Stat.  1804.  ch.  125.  s.  G.  The  provision  of  this  ^td.  1804.  as  to  the 
timt  and  modt  of  service  of  writs  upon  turnpike  corporations,  seems  to 
be  confined  to  suits  against  them,  '*for  unnecessarily  delaying  any  pas- 
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In  suits  against  any  tMznufacturing  corporation^ 
bank,  or  insurance  company j  the  service  is  made  by 
serving  a  copy  of  the  writ  or  summons,  upon  the  clerk 
of  such  manu&cturmg  corporation,  or  upon  their  agent, 
or  other  officer  having  charge  of  their  business  at  their 
manu&ctory,  —  or  upon  the  cashier  of  such  bank,  — 
or  the  secretary  of  such  insurance  company/ 

The  same  rules  apply  to  the  above  named  corpora- 
tions respectively,  as  to  the  mode  of  service  upon 
them,  of  trustee  writs,  in  which  they  are  summoned 
as  trustees^ 

BCDger,  or  for  demanding  or  receiving  more  than  legal  toll."  If  go^  then 
the  above  rule,  as  to  the  mode,  as  also  that,  stated  ante  page  131,  as  to 
the  time,  of  service  of  writs  upon  turnpike  corporations,  must  be  con- 
sidered as  lestrieted  to  those  particalar  suits, — and  the  writ,  in  all  other 
cases,  must  be  served  upon  them,  within  the  time,  and  in  the  mode,  pre- 
scribed for  corporations  generally,  by  SUd,  1785.  cited  in  the  preceding 
note. 

'  Stat  183a  ch«  124. 8. 1. 

*  Stat  1832.  ch.  1(S4. 
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CHAPTER  XI. 
Sertice  OF  AN  Original  Summons. 

It  is  provided  by  statute,  that  in  all  suits,  wherein 
the  process  is  by  original  summons,  the  service  thereof 
by  the  proper  officer,  shall  be  good  and  valid  in .  law, 
either  by  his  reading  the  writ  or  original  summons  to 
the  defend^t,  or  by  leaving  a  true  copy  thereof  at 
the  house,  or  place  of  last  and  usual  abode  of  the  de- 
fendant, attested  by  such  officer.* 

Accordingly,  the  original  summons^  whenever  it  is 
used,  —  and  all  those  writs  which  have  been  stated  in 
the  last  section  of  the  preceding  chapter,  to  be  each 
of  them,  in  substance,  an  original  summons,  are  served 
simply ^by  reading,  or  by  an  attested  copy. 

■  ...»  .III!  ■ 

*  Stat.  1797.  ch.  50.  s.  2. 
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CHAPTER  XII. 
Service  of  a  Capias. 

Sect.  I.     Arrest  in  General. 

The  second  mode  of  serving  a  writ,  is  as  a  capias^ 
that  is,  by  arresting  the  defendant.  This,  the  officer 
is  authorized  to  do,  by  virtue  of  the  command  in  the 
writ,  —  for  want  of  goods  or  estate,  **  to  take  the  body 
of  the  defendant^''  and  by  a  compliance  with  which 
command,  the  writ,  as  we  have  seen,  is  made  a 
capias,  in  distinction  from  a  capias  and  attachment. 

Though  the  order  in  the  writ  in  the  form  prescribed, 
be,  to  attach,  the  goods.  Sec.  and  '^for  want  thereof,** 
to  take  the  body,  yet  the  plaintiff  may,  if  he  choose, 
direct  the  body  to  be  taken  in  the  first  instance,  that 
is,  he  may,  at  once,  use  the  writ  as  a  capias.  And 
the  defendant  cannot  protect  himself  from  arrest,  by 
tendering  property  sufficient  to  secure  the  demand,  for 
that  would  be  to  compel  the  plaintiff  to  use  his  writ, 
as  a  capias  and  attachment,  when,  in  &ct,  he  has  an 
election  to  use  it  either  as  such,  or  as  a  capias. 

But  if  the  plamtiff  wish  the  person  of  the  defend- 
ant to  be  arrested,  —  that  is,  if  he  intend  to  use  the 
writ  as  a  capias,  he  must  give  such  special  direction, 
either  on  the  writ,  or  verbally  to  the  officer  ;  for 
though  an  officer  would  be  justified  in  at  once  serving 
the  writ  as  a  capias,  without  further  directions  than 
those  contained  therem,  he  is  under  no  obligation  to  do 
so.    And,  in  &ct,  it  is  only  by  such  special  direction. 
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that  the  plaintiff  can  express  his  election,  to  use  his 
writ  as  a  capias. 

And  it  should  be  observed,  that  if  the  plaintiff  have 
once  elected  to  have  his  writ  serred  as  a  capias,  and 
the  body,  of  the  defendant  have  accordingly  been  arrest- 
ed, he  cannot  afterwards  have  the  same  writ  served 
as  a  capias  and  attachment,  by  attaching  the  defend- 
ant's property.*  And  the  converse  of  this  rule  is 
equally  true. 


Sect.  IL    Who  mat  be  Arrested. 

All  persons  are  liable  to  be  arrested,  unless  specially 
exempted. 

By  the  law  of  nations,  ambassadors  and  foreign 
ministers: — by  the  Constitution  of  the  United  States^ 
the  senators  and  representatives  in  Congress,  in  all 
cases,  except  treason,  felony  and  breach  of  the  peace, 
during  their  attendance  at  the  session  of  their  respect- 
ive houses,  and  in  going  to  and  returning  from  the 
same  :* — by  the  law  of  the  United  States,  non-com- 
missioned officers,  privates,  musicians^  ai'tificers,  and 
marines,  m  the  service  of  the  United  States,  under 
flie  circumstances  set  forth  in  the  several  acts  :* —  by 
the  Constitution  of  Massachusetts,  members  of  the 
House  of  Representatives,  on  mesne  process,  during 
their  going  unto,  rettiming  from,  and  attendmg  the 


'  Brinky  v.  JUUn^  3  Mass.  Rep.  561. 
*  Art  I.  Sect  6. 

»  Stat  U.  S.  1798.  ch.  8».  b.  5.    Stat  U.  S.  1799.  ch.  154.  s.  4.    Stat 
U.  8. 18091  ch.  9.  B.  Sa 
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General  Court  :* — by  Massachusetts  Statutes,  execu- 
tors and  administrators,  except  upon  scire  fiicias,  in 
case  of  waste  ;^  sheri£&  while  actually  in  office,  on 
mesne  process  or  execution  ;^  and  officers  and  soldiers 
in  the  militia,  while  engaged  in  military  duty,  on  civil 
process/ — are  all  privileged  from  arrest. 

By  Stat.  1795.  ch.  76.  s.l.  it  is  provided,  that  when 
any  person  shall  be  arrested  m  trespass  and  ejectment, 
or  other  real  action,  the  defendant's  own  bond  and  no 
other,  shall  be  required  for  his  appearance  to  answer 
the  same. 

By  Stat.  1830.  ch.  131.  s.  1.  it  is  provided,  that  no 
person  shall  be  arrested,  held  to  bail,  or  imprisoned 
on  mesne  process  or  execution,  for  any  debt,  less  than 
ten  doUars,  contracted  subsequently  to  July  1,  183L 

By  the  second  section  of  the  same  statute,  it  is  pro- 
vided, that  nofemaie  shall  be  arrested,  held  to  bail,  or 
imprisoned  on  mesne  process  or  execution,  for  any 
debt,  contracted  subsequently  to  July  1,  1831, — ex- 
cept in  cases,  where  any  female  shall  be  charged  as 
trustee,  for  a  sum  exceeding  ten  dollars,  in  any  judg- 
ment rendered  by  the  Supreme  Judicial  Court,  or  Court 
of  Common  Pleas. 

Parties  to  a  suit,  —  witnesses,  —jurors,  —  counsel, 
and  all  persons  connected  with  a  cause,  which  calls 
for  their  attendance  in  court,  and  who  attend  bond 
Jide,  —  are  protected  from  arrest,  eundo,  morando,  et 


*  Chap.  1.  Sec.  III.  art  10. 
»  Stat.  .1783.  cli.  32.  a.  9. 
^  StaL  1783.  ch.  44.  s.  4. 
■*  Stat.  1809.  ch.  108.  a.  11. 
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redeundo}    So  also  a  party  in  attending  arbitrations,^ 
and  hearings  in  bankruptcy.^ 

It  has  been  decided  in  Massachusetts,  that  a  witness, 
to  be  privileged  from  arrest,  must  have  been  command- 
ed to  attend  court,  by  process  of  law,  and  that  if  he 
come  as  a  volunteer,  without  summons,  he  is  not  pro- 
tected.* A  different  rule,  however,  is  established  in 
England,  protecting  a  volunteer,  as  well  as  one  who 
has  been  legally  summoned.'^ 

Writ  of  protection.  The  persons  thus  privileged 
from  arrest,  in  consequence  of  attending  court,  were 
formerly  entitled,  as  a  matter  of  course,  to  a  vnrit  of 
protection  from  that  court  upon  request,  —  the  appli- 
cation being  usually  made  to  the  clerk  of  the  court, 
—  who,  in  all  cases,  where  it  appeared  from  the 
docket,  a  subpcena,  or  the  return  of  jurymen,  that  the 
party  applying  was  entitled,  was  authorized  to  furnish 
such  writ. 

But  the  practice  having  been  abused  in  many  cases, 
both  by  parties  and  witnesses,  a  new  rule  was  made 
by  the  Supreme  Judicial  Court,  ordering  that  **  no  writ 
of  protection  shall  issue  except  by  the  order  of  court, 
or  some  one  of  the  judges  thereof,  such  order  to  be 
made  upon  the  application  of  the  person  for  whom  such 
writ  of  protection  is  to  be  issued,  or  of  some  person 
by  him  duly  authorized ;  and  no  order  will  be  made 


*  Mtddm  V.  SmUh,  I  H.  Black.  Rep.  636.    Ex  parte  McNeil,  6  Mass. 
Rep.  245. 

*  Spence  v.  Stuarty  3  East.  Rep.  89.  and  cases  cited  in  note  1. 

""  Jh-ding  V.  Flower  et  al.  8  Term.  Rep.  534.  Sidgier  v.  Birch,  9  Vez.  Jr. 
Rep.  69. 
^  Ex  parte  McNeil,  6  Mass.  Rep.  264. 

*  Meekins  v.  Smithy  1  H.  Black.  Rep.  636.    ^ding  v.  Flower  ei  oL  S 
Term.  Rep.  534. 
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for  granting  such  writ  of  protection  until  it  shall  be 
made  to  appear  to  the  court  or  judge  applied  to,  by 
affidavit,  or  other  satisfactory  evidence,  that  the  appli- 
cation is  made  in  good  faith,  and  for  the  purpose  of 
enabling  such  person  to  attend  the  court,  as  a  party 
or  witness  in  some  cause  pending,  such  cause  to  be 
specified  :  —  if  a  party,  that  such  suit  has  not  been 
commenced  by  him  collusively,  or  if  a  defendant,  that 
such  suit  has  not  been  commenced  against  him  by  his 
request  or  procurement  collusively,  and  to  enable  him 
to  obtain  a  writ  of  protection ;  or,  if  a  vntness,  that 
he  has  been  duly  summoned  by  process  to  attend  as  a 
witness,  and  that  he  has  not  been  so  su^imoned  by  his 
own  request  or  procurement,  or  collusively,  to  enable 
him  to  obtain  the  writ  of  protection  applied  for.* '' 

This  rule  specifies  only  parties  and  witnesses ;  it 
would  seem,  therefore,  that  jurymen  are  still  entitled 
to  a  writ  of  protection,  to  be  issued  as  of  course,  by 
the  clerk. 

Such  writ  however  is  not  necessary,  and  is  no  further 
useful,  than  as  it  serves  to  give  notice  to  the  officer,  of 
the  defendant's  privilege,  of  which  he  is  not  otherwise 
bound  to  take  notice.^  For  if  the  defendant  be  enti- 
tled to,  though  he  do  not  actually  have,  a  writ  of  pro- 
tection, —  upon  being  arrested,  the  court  will  discharge 
him  fi-om  the  arrest  on  motion,  and  order  the  bail  bond, 
if  one  have  been  given,  to  be  cancelled.® 

In  the  case  last  cited,  it  was  holden,  that  if  the  per- 
son were  not  legally  entitled  to  an  exemption  from  ar- 
rest, the  writ  of  protection  would  not  avail  him.     But 


^  Reg.  Gen.  S.J.  C.  49.    Appendix  A. 

'  Wm.  Black.  Rep.  1194. 

'  Case  of  McNeil,  3  Mass.  Rep.  288. 
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now,  in  cases  of  parties  and  witnesses,  the  writ  being 
granted  only  upon  a  proper  and  full  examination  by 
the  court,  or  a  presiding  judge  thereof,  there  seems 
to  be  no  reason  why  it  should  not  be  conclusive  upon 
the  officer,  about  making  the  arrest ;  and,  to  attempt 
an  arrest  ki  such  case,  would  probably  subject  the 
ottcer  to  punishment  for  a  contempt  of  court. 

This  privilege  from  arrest,  is  a  personal  one,  of 
which  the  party  entitled  may  avail  himself  for  his  pro- 
tection; but  if  he  waive  it,  and  submit  to  the  arrest, 
he  cannot  afterwards  object  to  the  arrest  as  unlawful*^ 

The  ground  upon  which  courts  interfere,  and  order 
the  person  to  be  discharged  from  custody,  is,  that  of 
contempt  of  court,  by  arresting  persons  giving  their 
attendance  upon  it.  This  power  of  discharging,  there- 
fore, would  seem  to  be  confined  to  that  court,  at  which 
the  party  arrested,  is  attending.^ 


Sect.  III.     How  an  Arrest  may  be  Made. 

An  arrest  is  made,  by  taking  the  person  mto  actual 
custody.  This  is  usually  done,  by  puttmg  the  hand 
upon  the  individual,^  though  this  is  not  necessary,  if 
the  officer  have  the  party  in  his  power,  —  or  if  the 
party  have  submitted  himself  to  the  officer.*  So  that 
after  such  a  submission,  without  an  actual  touchy  an 
escape,  or  a  rescous  would  be  the  same  in  their  con- 
sequences, as  if  the  officer  had  put  his  hand  upon  the 
party.  —  And  any  touch,  however  slight,  will  be  suffi- 


*  Brotcn  v.  GetchtU  etal,  11  Mass.  Rep.  11. 
'  Kinder  v.  fVUlmmSf  4  Term.  Rep.  377. 

^  Genner  v.  Sparks,  1  Salk.  79.  1  Went  306. 

*  Homer  v.  Batiyn,  Bull.  N.  P.  62. 
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cient  to  constitute  a  valid  arrest,  —  even  though  it  b^ 
through  a  door  or  window. 

If  the  officer,  making*  the  arrest,  have  several  pro- 
cesses against  the  party  arrested,  —  the  latter  is  con- 
sidered as  arrested  on  them  all.  And  if  while  the 
party  is  in  custody,  other  writs  against  him  be  deliver- 
ed to  the  officer,  the  party  will  be  considered  as 
arrested  on  them,  though  nothing  further  be  done. 

It  is  not  necessary,  to  constitute  a  valid  arrest,  that 
it  should  be  made  personally,  by  the  officer,  who  has 
the  precept*  Having  a  right  to  employ  assistants,  in 
the  execution  of  any  process,  and  that,  too,  by  parol, 
an  arrest  made  by  one  of  such  assistants,  provided 
the  officer  be  near,  and  acting  in  the  arrest,  though 
not  in  sight,  is  equally  valid,  as  if  made  by  the  officer 
faimse}£^ 


Sect.  IV.     When  an  Arrest  may  be  Made. 

On  criminal  process,  a  party  may  be  arrested  at 
any  time,  before  the  return  day,  —  and  that,  too,  by 
night,  as  well  as  by  day.* 

Upon  civU  process,  generally,  an  arrest  may  be  made, 
on  any  day  except  Sunday.  An  arrest  on  that  day 
is  void :'  —  and  not*  only  so,  but  if  a  party  be  detained 
from  Sunday,  until  Monday,  and  then  arrested,  either 
at  the  suit  of  the  party  detaining  him,  or  of  any  other, 
who  was  connected  with  or  conusant  of  the  deten- 


*  Blotch  V.  Archa-,  1  Cowp.  Rep.  63.    Bull.  N.  P.  03.      C<mmonwtdUh 
▼.  FUld,  13  Mass.  Rep.  321. 

*  9  Co.  66. 

«  Stat  1791.  ch.  58.  8.  9.    Vide  Spemt  v.  ^uariy  3  East  Rep.  88. 
Birek  d  dL  v.  Prodger  etal.4  Bob.  and  Pull.  Rep.  134. 
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tion,  the  service,  in  either  case,  is  void.  The  court 
in  such  a  case,  will  discharge  from  arrest,  upon  mo- 
tion ;*  —  set  aside  all  subsequent  proceedings  ;*  —  and 
the  party  arrested,  may  also  mamtam  an  action  for  false 
imprisonment  against  the  officer,  as  if  the  arrest  had 
been  made  without  any  such  civil  process.* 

But  if,  after  such  detention  from  Sunday  until  Mon- 
day, the  defendant  were  arrested,  at  the  suit  of  a  per- 
son, wholly  ignorant  of  and  disconnected  with  the 
previous  detention,  the  arrest  would  be  valid/ 

A  defendant,  however,  who  has  escaped,  may  be 
retaken  on  Sunday.*  And  bail  may  take  their  princi- 
pal on  Sunday,  and  keep  him  till  Monday,  and  then 
surrender  him.* 

An  arrest  cannot  be  made  upon  a  writ,  after  its 
return  day.  If  it  be,  the  court  will  discharge  upon 
motion.''  But  it  may  be  made  on  the  return  day.* 
And  it  has  been  decided,  that  an  execution  returnable 
to  a  court,  holden  on  a  certain  day,  may  be  executed 
at  any  time,  on  that  day,  before  the  court  adjourns:  — 
and  that  if  the  officer  have  begun  to  execute  it,  before 
the  return  day,  it  is  sufficient,  and  he  may  complete  it 
afterwards.® 


^  Ex  parte  Wilson,  1  Atk.  Rep.  152.  Bac  Abr.  ShfT.  N.  4.  Lufard 
y.  Tyrrd^  1  Anstr.  85.  AQdnson  v.  Jamtstmy  5  Term.  Rep.  25.  HaJll  ▼• 
BMhe^  8  Term.  Rep.  187. 

'  RM  V.  Moffd,  3  Johns.  Rep.  257. 

^  GtnMsr  V.  Spaarkay  1  Salk.  79.    Stat.  1791.  ch.  58, 59. 

^  Barclay  d  aU.  v.  Faber,  2  Bam.  &  Aid.  Rep.  74a  1  Arch.  Pract 
80. 

•  Anonymous,  6  Mod.  Rep.  231.  Alldnson  v.  Jamtaoriy  5  Term.  Rep. 
25. 

•  Ibid. 

^  Ixmfruiii^t  V,  PlaistotOj  2  H.  Black.  Rep.  29. 

•  Mams  V.  Freeman y  0  Johns.  Rep.  117. 

•  Presrott  v.  ff^right,  6  Mass.  Rep.  20. 
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Sect.  V.     Where  an  Arrest  may  be  Made. 

It  is  a  general  rule,  that  upon  civil  process,  an  oflS- 
cer  cannot  break  the  outer  door,  or  a  window  of  a 
dwellmg  house,  — every  individual  bemg,  by  law,  pro- 
tected from  arrest,  in  his  own  house,  if  he  choose  to ' 
shelter  himself  therein.* 

In  execution  of  an  habere  facias,  however,  an  oflS- 
cer  may  break  an  outer  door,  as  an  entry  is  necessary 
to  the  delivery  of  possession.  So  also,  he  may  justify 
the  breach  of  a  house,  to  arrest,  or  seize  the  goods  of, 
any  person  therein,  other  than  the  owner,  the  owner's 
children,  domestics,  permanent  boarders,  or  inmates, 
who  have  made  the  house  their  home ;  because  it  is 
to  these  alone,  and  to  goods  lawfully  in  the  house, 
without  fraud  or  covin, — that  the  privilege  of  the 
house,  as  a  castle,  is  confined.^ 

But  an  officer  cannot  justify  the  breach  of  a  house, 
in  such  a  case,  upon  the  suspicion,  that  the  person  or 
goods  of  one,  not  entitled  to  its  protection,  are  con- 
cealed there ; — he  must  act  at  his  peril,  and  be  justi- 
fied or  condemned  by  the  event.* 

If  an  arrest,  however,  have  once  been  legally  made, 
and  the  person  escape  to  his  house,  the  officer  may 
break  the  house,  to  retake  him.^    And  in  criminal 


'  Itee  T.  Ganselj  1  Cowp.  Rep.  I.    Semagne  v.  Chreaham,  Yelv.  79  a. 
and  note  1.  5  Co.  91. 

*  Ibid.    OyHead  v.  Shed  daLlS  Mass.  Rep.  520. 

'  BaUUffe  v.  .dltfion,  3  Bos.  and  Pull.  Rep.  229,  and  cases  cited  in 
argument. 

*  Foster's  Crown  Law,  320.     WkxU  v.  WUUhin,  Palm.  53.  2  Rol.  Rep. 
138,  S.  C. 
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process,  the  officer  may  always  break  the  outer  door, 
or  window,  after  demand  and  refusal  of  entrance/ 

When  lawfully  in  the  house,  the  officer  may  break 
the  inner  doors,  trunks,  closets,  &c.  to  execute  civil 
process.  And  no  previous  demand  of  admittance,  in 
such  a  case,  is  necessary.^ 

With  the  foregoing  exception,  an  individual  may  be 
arrested  any  where.  And  the  exception  is  confined 
exclusively  to  the  dwelling  house,  —  and  does  not  ex- 
tend to  the  defendant's  store,  bam,  outhouse,  or  any 
public  building.^ 

If  an  officer  break  open  an  outer  door,  to  execute 
cttn/  process,  except  in  the  before  named  cases,  he  is 
a  trespasser,  and  the  owner  may  defend  himself  as 
against  any  trespasser. 

It  is  said,  that  though  by  such  an  illegal  act,  the 
officer  become  himaelf  a  trespasser,  yet  diat  the  Ber^ 
vice  by  him,  after  such  breach  and  entry,  is  legal  and 
valid.^  But  this  is  questionable ;  at  least,  it  has  not 
been  settled,  by  any  direct  authority.*  And  it  hns 
been  decided,  that  where  there  has  been  an  irregular 
arrest,  and  advantage  been  taken  of  it,  to  charge  the 
person  in  custody,  at  the  suit  of  another,  the  court  will 
discharge  fi*om  both  arrests.® 

^•'"'        ■■■■  ■»    ■--   ...  _... — . — II  -■  ■  ■  ■  ■■       ■  ■ ■  ■ .  ■ 

»  5  Co.93. 

*  HutchiMon  v.  Birch  ettd.^  Taunt  Rep.  620.   fFUUam$  v.  iSJ^encer,  6 
Johns.  Rep.  352. 

»Keb.698.    1  Sid.  186. 

*  5  Co.  93.  Dictum  of  C.  J.  Paraons,  in  ffidgery  d  al.  v.  HoukeU^  5 
Ma83.  Rep.  155. 

•  Yelv.  29  a.n.1. 

•  Yelv.  29  a,  n.  1.  Ex  parte  Wilson,  1  Atk.  Rep.  152. 
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Sect.  VI.     Duty  of  an  Officer,  in  making 
y  AN  Arrest. 

To  the  plaintiff.  The  officer,  having  received  a 
legal  precept,  and  having  received,  also,  special  direc- 
tions from  the  plaintiff,  or  his  attorney,  either  in  writ- 
ing or  by  parol,  to  serve  the  same  as  a  capias,  is  bound 
to  arrest  the  defendant,  if  to  be  found  within  his  pre- 
cmct.  For  a  return,  that  the  defendant  cannot  be 
arrested,  or  that  the  precept  cannot  be  served,  for 
resistance,  can  never  be  justified,  inasmuch  as  the 
officer,  in  the  execution  of  such  process,  may  com- 
mand the  posse  comitatus.^ 

For  the  same  reason,  an  officer,  when  he  has  once 
arrested,  must,  at  his  peril,  retain  the  defendant.  It 
is  presumed,  however,  that  in  both  cases,  were  the 
officer  overcome  by  actual  force,  he  would  be  liable  to 
nominal  damages  only. 

If  the  defendant  be  known,  or  can  be  easily  ascer- 
tained, the  officer  must  arrest  him,  upon  the  mere  di- 
rection of  the  plaintiff.  If  otherwise,  and  there  be  a 
question  as  to  the  identity  of  the  defendant^  the  plain- 
tiff is  bound,  as  in  the  attachment  of  property,  upon 
demand,  to  point  him  out,  and  to  indemnify  the  officer, 
against  the  consequences  of  a  mistake.* 

Should  there  be  several  persons,  of  precisely  the 
same  name  and  occupation,  in  his  precinct,  —  and  the 
officer  be  unable,  by  any  means,  to  ascertain,  which 
is  the  defendant  named  in  the  writ,  —  the  safest  return 
for  him  to  make,  would  be,  —  that  he  did  not  know 


'  2  Id8L  193, 453.    Bac.  Abr.  Shff.  N.  2. 
^  Marsh  v.  Gold  et  al.  '2  Pick.  Rep.  285. 
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upon  whom  to  serve  it,  for  a  return  of  ^^non  esty^  would 
be  false.*  ' 

To  the  defendant.  An  officer  generally  known  as 
such,  is  not  bound  to  shew  his  writ,  before  he  serves 
it :  —  but  after  service,  or  when  the  defendant  has 
submitted  to  the  arrest,  if  the  defendant  demand  it, 
and  not  otherwise,  he  is  bound  to  make  known  the 
cause  of  the  arrest.*  A  special  deputy,  however,  and 
perhaps  a  newly  appointed  officer,  also,  ought  to  shew 
the  writ  before  executing  it.^ 

The  refusal  of  the  officer  to  shew  his  writ,  when 
bound  so  to  do,  will  not  make  him  a  trespasser  ah  in- 
itio. But  the  service,  in  such  a  case,  may  be  set  aside 
for  irregularity/ 


Sect.  VII.     Consequences  of  Mistakes  in  an 

Arrest. 

If  the  defendant  be  rightly  named  in  the  writ,  but 
the  sheriff  execute  his  process  upon  the  wrong  person, 
though  of  the  same  name  with  the  right  one,  he  will 
be  a  trespasser.  And  it  would  be  the  same,  though 
the  person  arrested,  declared  that  he  was  the  individual 
named  in  the  writ.* 

If  the  writ  describe  the  defendant  by  a  wrong  name, 
unless  he  be  known  as  well  by  that  given  him,  as  by 
his  true  one,  —  the  officer  cannot  arrest  him.    If  he 


'  Dalt.  Shff.  112, 113. 

'  EUdck  V.  Archer y  1  Cowp.  Rep.  63.  Crovrikar  v.  BjamshoUom  et  als.  7 
Term.  Rep.  654.  Bac  Abr.  Shff.  N.  1.  9  Co.  66.  CommonweaUh  ▼. 
Field,  13  Mass.  Rep.  321.   Countess  of  Rutland's  case,  6  Co.  53. 

^  Bac.  Abr.  Shff.  N.  1. 

*  Thomas  v.  Ptarct^  2  Barn.  &  Cress.  Rep.  761. 

*  1  Burr.  Rep.  210.   Moore,  457. 
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do,  the  defendant  may  not  only  plead  in  abatement,  — 
but  may,  also,  maintain  an  action  of  trespass  against 
the  officer,  for  false  imprisonment.^  In  one  such  case, 
the  court  discharged  the  defendant  upon  motion.^ 

The  diflference  between  the  names,  however,  must 
be  a  material  one :  for  when  there  is  only  an  inaccu- 
racy in  the  spellmg,  so  that  the  name  is  still  idem 
sonansy  the  rule  does  not  apply.' 

But  an  appearance  by  the  defendant  in  the  suit, 
either  by  his  wrong  name  or  his  right,  without  plead- 
ing m  abatement,  will  render  him  liable  to  be  taken 
on  the  execution,  by  the  wrong  name.*^ 

>  Cole  Y.  Htndson,  6  Term.  Rep.  234.    Shadgett  v.  Clipson^  8  East. 
Rep.  328.    CoffaU  v.  HentUy,  1  Mareh.  Rep.  75. 
*  WUka  V.  Lorekj  2  Taunt.  Rep.  400. 
'  JkUbolv.  Bemditto,  2  Taunt  Rep.  401. 
^  Crawford  v.  Satchwdl^  2  Strange.  Rep.  1218. 


20 


1 


I54t  SERVICE  OF  A  CAPIAS,  &C.        [CH.  XIII. 


CHAPTER  XIII. 
Service  of  a  Capias  and  Attachment. 

It  is  by  the  attachment  of  property,  that  the  capias 
and  attachment,  and  those  writs  which  have  been 
stated  to  be  substantially  like  this,  are  served.  And 
this  mode  of  service  is  effected, 

First,  By  attaching  property,  in  pursuance  of  the 
command  in  the  writ,  ^*  to  attach  the  goods  or  estate 
of  the  defendant,"  and 

Secondly,  By  summoning  the  defendant  to  appear  at 
the  court,  from  which  the  writ  issues,  upon  the  return 
day  named  therein.* 

The  summons.  —  The  form  of  summons  used  in 
this  case,  is  given  in  Stat.  1784.  ch.  28.  s.  1.  imme- 
diately following  the  form  of  the  writ.  It  must  be 
filled  up,  by  a  direction  to  the  defendant,  —  a  specifi- 
cation of  the  term  of  the  court,  at  which  he  must 
appear,  —  the  name  of  the  plaintiff,  —  and  a  brief 
description  of  the  nature  of  the  action,  as  '*  in  a  plea 
of  the  case,'*  or  **  of  debt,*'  or  '*  of  trespass,"  accord- 
ing to  the  fact,  **  as  set  forth  in  the  writ."  The  amount 
to  which  his  property  is  attached,  should  also  be  in- 
serted, and  the  summons  be  dated,  in  the  same  man- 
ner as  the  writ. 

The  service  of  this  summons  upon  the  defendant, 
which  is  always  necessary  to  complete  the  service  of 
a  writ  of  capias  and  attachment,  is  made,  either  by 


'  Stat.  1797.  cli.  50.  s.  1. 
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deliyering  it  to  him,  or  by  leaving  it  at  his  last  and 
usual  place  of  abode,  the  requisite  number  of  days, 
before  the  return  day  of  the  writ/  It  is  not  necessary, 
however,  nor  is  it  usual  in  practice,  to  serve  the  sum- 
mons at  the  same  time,  that  the  attachment  is  made ; 
it  is  sufficient,  if  it  be  done,  at  any  time  before  fourteen 
days  prior  to  the  return  day.^  The  writ  alone,  there- 
fore, is  generally  given  to  the  officer,  at  the  time  the 
attachment  is  made,  and  the  summons  at  any  time 
afterwards,  in  season  for  legal  service. 

It  has  already  been  stated,  that  a  capias  and  attach- 
ment may  be  served  by  a  nominal  attachment  merely, 
and  service  of  the  summons  as  above. 


Sect.  I.     Origin  of  the  Right  of  Attaching 

Property. 

The  practice  of  attaching  the  property  of  the  de- 
fendant on  mesne  process,  %ind  holding  it  to  satisfy  any 
judgment  which  the  plaintiff  might  recover,  was  un- 
known to  the  conmion  law. 

In  real  actions,  however,  property  might  sometimes 
be  distrained,  in  order  to  compel  a  party  to  appear  in 
the  suit,  but  as  soon  as  the  party  did  appear,  the 
attachment  was  dissolved. 

From  this  practice  of  distraining  to  compel  an  ap- 
pearance, our  present  law  of  attachment  took  its  origin. 
The  right  of  attaching  property,  was  first  extended  to 
all  actions,  —  afterwards  the  attachment  was  allowed 
to  continue  until  judgment,  —  and  finally,  it  was  pro- 


*  Stat.  1797.  ch.  50.  b.  1. 

^  Mmy  et  oZ.  v.  fFoUoUj  13  Mas?.  Rep.  73. 
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Tided,  that  it  should  contmue  for  thirty  days  after 
judgment,  to  enable  the  creditor  to  seize  it  on  execu- 
tion ;^  which  is  the  present  law. 


Sect.  II.     What  Property  may  be  Attached. 

1.  Real  estate.  —  All  legal  estates  in  lands  may 
be  attached;  —  but  merely  equitable  interests  are 
not  liable  to  attachment,  unless  made  so  by  statute.' 

The  only  interest  of  this  kind,  which  has  been  made 
subject  to  attachment,  by  statute,  in  this  Commonwealth, 
is  the  equity  of  redeemmg  mortgaged  estates.*  So 
that  legal  estates  in  land,  and  equities  of  redemption, 
are  all  the  subjects  of  attachment,  which  fall  under 
the  head  of  real  estate. 

There  have  been  some  decisions  in  our  courts, 
growmg  out  of  the  rights  to  mortgaged  premises,  and 
of  the  liability  of  equities  of  redemption  to  attach- 
ment, which  it  may  be  proper  to  mention  in  this  con- 
nexion. 

Thus  it  has  been  holden,  that  the  interest  of  a 
mortgagee,  in  the  land  mortgaged  to  him,  cannot  be 
attached  in  a  suit  agamst  him,  until  after  he  has  en- 
tered for  condition  broken,  and,  it  seems,  not  until 
foreclosure.* 

So  the  right  which  a  mortgagor  has,  by  statute,*  to 


*  Ancient  Charters,  &c.  pages  50,  192,  193,  367.    Stat  1784.  ch.  28. 
s.  11.    B<md  V.  Ward,  7  Mass.  Rep.  123, 128. 

*  RusseU  T.  jLetm,  2  Pick.  Rep.  508,  510. 

»  Stat  1798.  ch.  77. 8.3.  ♦ 

^  PorOand  Bank  v:  HaU,  13  Mass.  Rep.  207.    BUmchard  t.  CMum 
et  fix.  16  Mass.  Rep.  345.    Eaton  v.  WhUing,  3  Pick.  Rep.  484. 

*  Stat  1815.  ch.  137.  &  1. 
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redeem  from  the  pm'chaser,  his  equity  of  redemption, 
after  it  has  been  attached  and  sold  on  execution,  has 
been  holden  not  to  be  such  an  interest,  as  can  be 
attached  in  a  suit  against  the  mortgagor/  But  yet 
this  interest  is  one,  which  the  mortgagor  may  assign 
or  mortgage ;  —  and  if  he  mortgage  it,  his  right  to 
redeem  such  mortgage,  may  be  attached.* 

A  seizin  of  lands,  for  an  instant,  is  not  liable  to 
attachment.^ 

Where  a  deed  of  real  estate  was  acknowledged  be- 
fore the  register  of  deeds,  and  handed  to  him  to  be^ 
recorded,  and  at  the  same  instant,  a  creditor  of  the 
grantor  attached  the  real  estate,  the  attachment  was 
holden  valid,  on  the  ground,  that  a  deed  must  not  only 
be  acknowledged,  but  that  a  certificate  of  acknowl- 
edgment must  be  written  upon  it,  before  it  can  be 
recorded.* 

2.  Personal  property.  —  All  personal  property  is 
liable  to  attachment,  unless  exempted  therefrom  under 
some  of  the  rules  of  the  common  law,  or  by  statute. 
And  as  these  exceptions  are  not  numerous,  a  statement 
of  them,  that  is,  of  what  personal  property  has  been 
considered  as  not  subject  to  attachment,  will  be  the 
shortest  method  of  shewing  what  is  liable  to  attach- 
ment. 

One  general  exception  has  been  taken  from  the  law 
of  distress,  from  which,  as  we  have  seen,  the  right  of 
attaching  property  at  all,  originated.    As  it  was  neces- 


^  Kelly  et  ux.  v.  BeerSy  12  Mass.  Rep.  387. 

*  Btgdow  y.  Willson,  1  Pick.  Rep.  485,  493.    Chrk  v.  AusUny  3  Pick. 
Rep.  528.    Reed  v.  Btgelow,  5  Pick.  Rep.  281. 

'  Chickaing  v.  Lov^oy  etcd,lS  Mass.  Rep.  51. 

*  Sigowmey  y.  Lcamtd^  10  Pick.  Rep.  72. 
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sary  to  return  the  property  distraineid  to  the  defend- 
ant, as  soon  as  he  appeared,  —  the  distress  being 
merely  to  compel  an  appearance,  —  it  followed,  and 
was  a  rule,  that  nothing  could  be  distrained,  which 
could  not  be  returned  in  the  same  plight  in  which  it 
was  taken.* 

Accordingly,  the  same  rule  has  been  applied  to 
attachments.  Thus  it  has  been  holden,  that  hides  m 
a  vat,  in  the  process  of  tanning,  could  not  be  attached.^ 
So  it  has  been  holden,  that  corn  or  grass  standing, 
or  other  emblements,  could  not  be  attached.* 

This  exception,  however,  growing  out  of  the  law  of 
distress,  it  should  be  remarked,  was  applied,  while 
our  law  required  the  property  attached  to  be  kept  by 
the  officer,  until  thirty  days  after  the  issuing  of  the 
execution.  The  analogy  between  the  cases,  therefore, 
was  sufficient  to  warrant  the  application  of  the  same 
rule  to  both.  But  since  an  immediate  sale  of  property 
attached  on  mesne  process,  has  been  authorized  by 
statute,*  it  is  presumed  that  the  rule  of  the  common 
law  would  not  be  applied  to  the  sanie  extent  as  before, 
but  that  all  personal  property,  not  otherwise  exempted, 
which  can  be  seized,  and  sold  under  that  statute,  with- 
out material  injiu'y,  would  now  be  holden  liable  to 
attachment. 

This  presumption  is  strengthened  by  the  decision  in  • 
the  case  of  Penhallow  v.  Dtdght,^  —  that  corn,  or  any 
other  product  of  the  soil,  raised  annually  by  labor  and 
cultivation,  is  personal  estate,  and  liable  to  be  seized 
on  execution.     Such  property,  when  taken  on  execu- 

'  Gilb.  on  Distress,  34. 

«  Bond  V.  Wctrd,  7  Mass.  Rep.  12a 

'  Gilb.  on  Distress,  34. 

*  Stat  1822.  cb.  9a 

"  7  Mass.  Rep.  34. 


CH.XIII.]  WHAT  PROPERTY  MAY  BE  ATTACHED.  159 

tion,  can  be  kept  but  four  days,  and  now  that,  if 
attached  on  mesne  process,  it  need  be  kept  but  the  same 
number  of  days,  it  would  seem  to  follow,  that  it  may 
be  so  attached.^ 

As  to  unripe  corn,  or  any  produce  of  the  soil,  before 
it  is  fit  for  harvest,  whether  growing  upon  the  land  of 
the  debtor  or  another,  it  is  very  .unsettled,  how  far  it 
is  liable  to  seizure,  even  on  execution.  In  Penhallow 
V.  Dwight,  the  crop  taken  was  ripe  at  the  time  and 
fit  to  cut,  and  the  court  expressly  said,  'that  their  de- 
cision would  not  justify  an  entry  by  the  sheriff,  to  cut 
unripe  corn.  But  our  law  requires  property  taken  on 
execution,  to  be  kept  by  the  sheriff,  and  sold  in  four 
days.  There  are  difficulties  in  the  way  of  keeping 
any  growing  product  of  the  soil,  before  it  is  ripe ;  and 
as  it  cannot  be  cut,  and  yet  must  be  sold  m  four  days, 
it  is  certain  that  nothing  can  be  sold,  but  the  debtor's 
interest  in  it,  as  it  stands,  —  and  whether  such  a  sale 
can  be  made,  has  not  been:  settled.^ 

Even  therefore,  if,  since  sales  of  property  attached 
on  mesne  process  are  allowed,  the  analogy  between 
an  attachment  and  a  seizure  on  execution,  as  to  the 
property  liable,  should  be  admitted,  there  are  the 
same  difficulties,  both  as  to  keeping  and  selling  unripe 
productions  of  the  soil,  on  mesne  process,  as  on  exe- 
cution, and,  in  both  cases,  the  law  is  unsettled. 

Hay  in  a  bam  may  be  attached.® 

Another  exception  has  been  taken,  fi'om  the  peculiar 
nature  of  the  property  exempted  fi*om  attachment. 


^  See  the  reasoning  of  the  court  in  Potter  v.  Halt,  3  Pick.  Rep.  968. 

'  Vide  1  Salk.  368.  1  Vent  222.  2  Johns.  Rep.  418.  3  Johns.  Rep. 
216.  Chapman  v.  Grayj  15  Mass.  Rep.  439,  as  to  levying  an  execution 
on  a  term  for  years. 

^  CampbeU  v.  Johnson  et  als.  11  Mass.  Rep.  184. 
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Thus  private  papers  and  account  books ^^  and  choses 
in  a4:tion,  as  promissory  notes^^  have  been  holden  not 
to  be  liable  to  be  attached,  and  sold  on  execution. 

It  has  not  been  expressly  decided  in  our  state, 
whether  money  in  the  possession  of  the  defendant,  can 
be  attached.  It  was  formerly  doubted  in  England, 
whether  it  could  be  taken  on  execution  f  but  it  seems 
to  be  now  settled,  that  it  may  be.*  And  the  reason- 
ing of  C.  J.  Marshall,  in  the  case  of  Turner  v.  Fen- 
dally  cited  in  the  note,  though  referring  particularly  to 
seizure  on  execution,  furnishes  sufficient  ground  for 
the  belief,  that  money  would  now  be  considered  as 
liable  to  attachment,  on  mesne  process  also. 

It  should  be  remarked,  that  the  decision  in 
Turner  v.  FendaU^  is  confined  to  money  in  the  pos- 
session of  the  defendant,  it  being  there  holden,  that 
money  in  the  sheriff^s  hands,  cannot  be  taken  by  him 
on  execution.^  But  by  our  statute,  authorizing  sales 
of  property  attached  on  mesne  process,  it  is  expressly 
provided,  <'  that  the  money  produced  by  such  sale, 
whilst  remaining  in  the  hands  of  such  officer,  shall 
be  liable  to  be  further  attached,  as  the  property  of  the 
original  defendant,  in  the  same  manner  as  the  goods 
themselves  would  have  been  liable,  had  the  same  re- 
mained specifically  in  the  hands  of  such  officer.^'' 


*  OysUad  v.  Shed  d  als.  12  Mass.  Rep.  506. 

*  Jtfbme  F.  and  M,  hu.  Co,  ▼.  fFedk»  and  7W.  7  Mass.  Rep.  438.  Perry 
y.  CoaUs  and  1^.9  Mass.  Rep.  537.  Bowman  r.  Wood^  15  Maaa.  Rep. 
534. 

'  Armisiead  v.  PhUpot,  1  Dougl.  Rep.  231.  tiddhouse  v.  Crofts  4  East. 
Rep.  510.  KmgU  t.  CriddU,  9  East  Rep.  48. 

*  2  Show.  166.  Dalt  Shff.  145.  Tuamer  v.  IhidcM,  1  Cranch.  Rep. 
117. 

*  Vide  contrary  in  2  Tidd'a  Pract.  934. 
«  Stat  1822.  eh.  93.  s.  5. 
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The  words  of  this  provision,  it  is  true,  are  confined 
to  money  in  the  officer's  hands,  arising  from  a  sale  of 
the  debtor's  property,  which  has  been  attached  on  a 
previous  writ,  and  so  do  not  meet  precisely  the  case 
of  Turner  v.  FendcUly  where  the  money  of  the  debtor, 
in  the  officer's  hands,  was  the  proceeds  of  an  execu- 
tion, previously  served  by  him,  in  favor  of  the  debtor. 
Whether  therefore,  in  all  cases,  money  in  the  hands  of 
an  officer,  may  be  attached  by  him,  on  a  writ  against 
the  person  to  whom  it  belongs,  remains  yet  to  be 
decided. 

Whether  bank  hUls  can  be  attached,  also  remains 
undecided.  The  settlement  of  it,  seems  to  depend 
upon  the  question,  whether  these  bills  are  to  be  con- 
sidered as  money,  or  as  promissory  notes.  If  the 
former,  they  would  probably  be  holden  liable  to  attach- 
ment, within  the  rule  just  stated ;  if  the  latter,  they 
would  be  exempted. 

In  Hardwicke's  casesy^  it  is  said  that  the  sheriff  can- 
not take  bank  notes,  because  they  are,  in  some  man- 
ner, chases  in  action.  But  in  two  cases  in  New  York,^ 
it  has  been  holden,  that  bank  bills  may  be  taken  on 
execution,  and  in  one  of  them,  that  they  may  be  at- 
tached/ the  court  distinguishing  them  fi^om  choses  in 
acHony  which,  they  say,  cannot  be  seized,  and  treating 
them  dvUiter^  as  money. 

But  in  Perry  v.  Coates  <$•  IV.'  where  the  trustee 
disclosed  certain  bank  bills  in  his  possession,  which 
belonged  to  the  principal  defendant,  the  Supreme  Judi- 
cial Court  of  Massachusetts,  in  discharging  the  trustee, 


»  Hardw.  Cas.  4S. 

*  Handy  v.  Dohbiti,  12  Johns.  Rep.  220.    Holmes  v.  Mineaatcr,  12 
JohiiB.  Rep.  395. 
'  9  Mass.  Rep.  537. 
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say,  *«we  have  decided  that  negotiable  promissory 
notes,  were  not  capable  of  being  seized  and  sold  upon 
execution;  and  that  one  possessed  of  such, belonging 
to  a  debtor,  was  not,  in  virtue  thereof,  liable  as  the 
trustee  of  such  debtor.  The  bank  notes  in  this  case, 
are  but  promissory  notes  negotiable  by  delivery.  The 
same  reason  applies  to  them.  Chases  in  actum  are 
not  goods,  effects  or  credits,  within  the  statute.*"  The 
bills  in  this  case,  however,  had  been  presented  to  the 
bank  which  issued  them,  and  payment  of  them  refused, 
so  that  they  could  not  have  been  current  bank  bills, 
such  as  an  execution  creditor  would  consent  to  receive. 

Fixtures,  which  cannot  be  removed  without  injury 
to  the  estate,  cannot  be  attached ;  but  if  they  can  be 
so  removed,  they  may  be  attached.^ 

Whether  ih^  franchise  of  a  corporation  be  liable  to 
be  attached,  or  taken  in  execution,  seems  not  to  have 
been  settled.* 

The  defendant  and  a  third  person  having  made  a 
parol  contract,  by  which  the  defendant  was  to  cultivate 
the  land  of  such  third  person,  and  harvest  the  crop, 
and  take  one  half  of  it  himself  as  a  compensation,  and 
the  defendant  having  absconded  before  the  crop  was 
harvested,  it  was  holden,  that  he  had  not  such  an  in- 
terest in  the  crop,  as  rendered  it  liable  to  attachment 
for  his  debts.* 


*  Vide  Jonts  v.  Falts^  4  Mass.  Rep.  245. 

*  Gait  V.  Ward,  14  Mass.  Rep.  352.  Vide  Ashmum  tt  al,  v.  WWtmt  d 
al.  8  Pick.  Rep.  402. 

*  Tippds  V.  ffalker  tt  als.  4  Mass.  Rep.  595.  But  by  Stai.  1810.  eh. 
131.  the  franchise  of  any  "  turnpike,  bridge,  canal,  or  other  coropany, 
incorporated  by  law,  with  power  to  receive  toll,"  may  be  taken  on  meaoe 
process,  or  execution.  And  the  statute  prescribes  the  mode  of  attach- 
ing and  selling  the  same. 

*  Chandler  v.  Thurston^  10  Pick.  Rep.  205. 
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The  right  of  redeeming  personal  property  mort- 
gaged or  pledged,  is  not  liable  to  attachment,  as  such  */ 
such  interest  can  be  reached  only  by  the  provisions  of 
Stat.  1829.  cii.  124.  hereafter  referred  to. 

Chattels  actucdly  in  use,  are  exempted  from  attach- 
ment, so  long  as  they  continue  so.  Thus  wearing 
apparel,  when  worn,  cannot  be  attached.^  So  a  boat, 
cable,  or  anchor,  belongmg  to  a  vessel,  when  they  are 
in  use,  and  necessary  to  the  safety  of  the  vessel,  are 
not  liable  to  attachment.  But  when  not  so  m  use,  or 
necessary,  they  may  be  taken.^ 

Whether  a  stage  coach,  when  actually  travelling, 
be  liable  to  be  stopped  and  attached  on  mesne  process, 
is  not  settled.  But  where  one  was  attached,  about 
the  time  fixed  for  its  departure,  when  part  of  the  horses 
were  fitstened  to  it,  and  the  passengers  were  engaged 
and  ready  to  take  their  seats,  —  and  another,  which 
had  been  driven  into  the  yard  of  the  tavern,  where 
it  was  accustomed  to  put  up,  at  the  place  of  its  des- 
tination, but  had  not  distributed  all  its  passengers,  — 
both  attachments  wer^  holden  valid.'^ 

Certain  articles  of  personal  property  have  been  ex- 
empted from  attachment,  in  this  Commonwealth,  by 
statute. 

By  Stat  1806.  ch.  100.  5.  1.  the  wearing  apparel^ 
beds,  bedsteads  and  bedding,  and  household  utensils, 
of  any  debtor,  necessary  for  himself,  his  wife  and  child- 
ren, —  the  tools  of  any  debtor,  necessary  for  his  trade, 
or  occupation,  —  the  bibles  and  school  books,  which 
may  be  in  actual  use,  —  together  with  one  cow,  and 

>  BadUmt  y.  Tucker  et  ai,  1  Pick.  Rep.  389. 
'  Cooke  V.  Gibbs,  3  Mass.  Kep.  193. 
'  Briggs  et  al.  v.  Strange,  17  Mass.  Rep.  405. 
*  PoUtr  V.  Hall,  3  Pick.  Rep.  368. 
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one  swine,  —  are  altogether  exempted  from  attachment 
on  mesne  process,  or  levy  on  execution :  Pramded^ 
that  the  beds  and  bedding  exempted,  shall  not  exceed 
one  bed,  bedstead  and  necessary  bedding,  to  two 
persons,  and  household  furniture,  the  value  of  Jifty 
daUarSy  upon  any  just  appraisement. 

Under  the  exemption  of  beds,  in  the  above  statute, 
it  has  been  holden,  where  the  debtor's  &mily  consisted 
of  himself  and  wife  and  three  small  boys,  that  two 
beds  only  were  exempted  from  attachment,  those  being 
all  that  were  necessary  for  the  &mily,  though,  if  the 
children  had  been  of  different  sexes,  the  case  might 
have  been  otherwise/ 

Under  the  exemption  of  one  atvine,  it  has  been 
holden,  that  a  swine,  when  killed,  is  protected  from 
attachment  and  seizure,  as  well  as  when  alive.' 

The  term  Uxds  in  the  foregoing  statute,  it  has  been 
holden,  was  used  to  designate  those  implements,  which 
were  commonly  used  by  one  man,  in  some  manual 
labor  necessary  for  his  subsistence,  and  does  not  ex-* 
tend  to  complicated  machinery,  as  a  printing  presa, 
requiring  many  hands  to  set  it  in  motion.' 

So  printing-types  and  forms,  have  been  holden  not 
to  be  tools  necessary  for  the  trade  or  occupation  of  a 
printer,  within  the  foregoing  statute,  and  th^efore  are 
not  exempted  from  attachment,  and  execution.^ 

In  Howard  Y.  Williams, ^  it  is  said  by  the  court, 
that  "  the  design  and  the  effect  of  the  law  are,  to 
secure  to  handicraftsmen^  the  means  by  which  they 

*  Glidden  v.  Smilh,  15  Mors.  Rep.  170. 

*  Gibson  V.  Jenneyt  15  Mass.  Hep.  205. 

^  Buckingham  y.  Billings,  13  Moss.  Rep.  82. 

*  Danforih  et  al.  v.  Woodward^  10  Pick.  Rep.  423. 
»  2  Pick.  Rep.  80. 
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are  accustomed  to  obtain  subsistence,  in  their  respect- 
ive occupations.  The  exemption  is  not  limited  merely 
to  the  tools  used  by  the  tradesman,  with  his  own  hands j 
but  comprises  such,  in  character  and  amount^  as  are 
necessiu'y  to  enable  him  to  prosecute  his  appropriate 
business,  in  a  convenient  and  usual  manner ;  and  the 
only  rule  by  which  it  can  be  restricted  is,  that  of  good 
sense  and  discretion,  in  reference  to  the  circumstances 
of  each  particular  case.  It  would  be  too  narrow  a 
construction  of  a  humane  and  beneficial  statute,  to  deny 
to  tradesmen,  whose  occupation  can  hardly  be  prose- 
cuted at  all,  much  less,  to  any  profitable  end,  without 
the  aid  of  assistants,  as  journeymen  and  apprentices, 
the  necessary  means  of  their  employment."  And 
accordingly,  where  the  debtor  himself  worked  on 
watches,  and  his  apprentice  or  journeyman  on  jewelry, 
and  the  jury  found  the  debtor's  principal  business,  was 
that  of  a  jeweler,  —  it  was  holden,  that  the  tools  used 
by  the  apprentice  or  journeyman,  were  exempted. 

Whether,  if  a  debtor  have  two  distinct  trades,  his 
tools  used  in  both  be  exempted  fi-om  attachment,  and 
if  not,  whether  he,  or  the  oflScer  may  elect  which  tools 

« 

shall  be  attached,  is  left  undecided,  by  the  case  last 
cited. 

Implements  of  husbandry,  necessary  for  tilling  land, 
are  not,  within  the  Stat.  1806.  £h.  100.  exempted 
fi'om  attachment,  or  seizure  on  execution.* 

By  Stat.  1813.  ch.  172.  six  sheep y  not  exceeding 
the  value  of  thirty  dollars^  and  two  tons  of  hay  ;  by 
Stat.  1817.  ch.  108.  one  iron  stove^  for  each  building 
occupied  by  the  debtor  or  his  £tmily,  and  used  exclu- 
sively for  warming  the  building; — and  by  Stat.  1822. 

'  JDc%  V.  May,  5  Mass.  Rep.  313. 
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ch.  93.  8.  S.  a  tomb,  in  use  as  a  cemetery  for  the  dead; 
are  exempted  from  attachment,  and  seizm'e  on  exe- 
cution. 

By  Stat.  1832.  ch.  5S.  fuel  of  the  value  of  ten  dot- 
lars  or  less,  belonging  to  any  householder,  and  pro- 
cured and  designed  for  the  use  of  such  householder, 
in  his  fiimily,  is  exempted  from  attachment  on  mesne 
process,  and  execution. 


Sect.  III.     What  Constitutes  an  Attachment 

OF  Real  Estate. 

In  order  to  attach  real  estate,  upon  a  writ  of  mesne 
process,  it  is  not  necessary  that  the  officer  should  view, 
or  enter  upon,  the  land.  "  The  attachment  of  real 
estate  upon  mesne  process,''  says  C.  J.  Parker,  in  the 
case  of  Perrin  v.  Leverett,^  "  is  with  us,  almost  entirely 
symbolical.  The  tenant  is  never  dispossessed  by  it. 
The  officer  may  go  upon  the  land,  in  the  dead  of  night, 
attach  the  land  and  return  his  precept ;  and  without 
any  act  of  notoriety  whatever,  and  indeed,  with  the 
writ  in  the  officer's  pocket,  until  the  return  day,  a  lien 
is  created  iiv  favor  of  the  attaching  creditor.  Nay 
more,  if  he  never  set  foot  upon  the  land,  but  make  a 
return,  that  he  has  attached  it,  there  seem  to  be  no 
means  of  questioning  the  fiict." 

A  simple  return,  therefore,  by  the  officer,  that  he 
has  attached  the  real  estate  of  the  defendant,  is  suffi- 
cient. And,  in  practice,  the  officer  simply  minutes 
upon  the  writ,  as  soon  as  it  is  put  into  his  hands,  the 
exact  time  of  his  receiving  it,  and  in  the  most  general 

'  13  Mass.  Rep.  138. 
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manner,  the  estate  attached ;  and  if  the  return  be  sub- 
sequently made  up,  and  the  summons  served  m  proper 
season,  all  the  estate  specified  in  the  return,  is  con- 
sidered as  having  been .  attached  at  the  time  of  the 
original  minute  upon  the  writ.  Some  such  memoran- 
dum as  the  above,  however,  must  always  be  made  by 
the  oflScer,  at  the  time  he  receives  the  writ. 

As  the  officer  does  not  take  or  keep  possession  of 
the  land,  it  may  be  attached  by  other  officers,  and 
each  attachment  will  take  effect,  in  the  order  of  time, 
in  which  it  is  made,  subject  to  the  rights  of  any  pre- 
vious attaching  creditors.  The  same  land,  therefore, 
may  be  attached,  at  the  same  instant  of  time,  upon 
different  writs,  by  two  different  officers.  And  as  the 
title,  which  each  creditor  would  obtain,  under  a  levy 
upon  the  real  estate  so  attached,  would  be  good,  were 
it  not  for  the  other,  — ^^they  become,  by  the  levy  of 
their  executions,  tenants  in  common  of  the  land.^ 

Pews.  By  Stat.  1 796.  ch.  63.  all  pews,  and  rights 
in  houses  of  public  worship,  shall  be  considered  as  * 
real  estate.  And  by  Stat.  1822.  ch.  93.  s.  7.  it  is 
provided,  that  whenever  a  pew  shall  be  attached,  or 
taken  in  execution,  notice  thereof  shall  be  given  in 
writing,  by  the  attaching  officer,  to  the  clerk  of  the 
parish  or  religious  society,  holding  the  church  or  meet- 
ing-house, in  which  such  pew  is  situated,  or  left  at 
his  dwelling  house,  or  usual  place  of  abode. 

And  for  the  attachment  of  a  pew  in  a  meeting-house, 
upon  mesne  process,  it  is  not  necessary  for  the  officer 
to  enter  the  house.*  ' 


^  Shave  y.  Dow,  13  Mass.  Rep.  529.     Watson  tt  al.  v.  Todd  d  al.  5 
Man.  Rep.  271. 
'  Perrin  v.  Ltverett,  13  Mass.  Rep.  128. 
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By  Stat.  1798.  ck.  42.  however,  all  pews,  andrighte 
in  houses  of  public  worship  in  Boston,  shall  be  con- 
sidered and  deemed  in  law,  to  be  personal  estate. 
The  Stat.  1822.  ch.  93.  before  cited,  as  to  the  mode 
of  attaching  pews,  applies  to  pews  in  Boston. 

And  in  all  cases  of  the  attachment  of  pews,  the 
notice  to  the  clerk  of  the  parish,  is  a  part  of  the 
attachmentj  and  does  not  supersede  the  necessity  of 
serving  the  common  summons  upon  the  defendant,  as 
in  other  cases. 

We  have  before  observed,  that  an  attachment  of 
real  estate,  constituted  merely  a  lien  upon  the  land, 
and  the  title  is  perfected,  only  by  a  levy  under  the  ex- 
ecution, which  may  issue  upon  the  judgment,  recov- 
ered in  the  suit.  Such  attachment,  therefore,  is  no 
bar  to  any  alienation  of  the  land  attached,  subject, 
however,  to  the  lien  created  by  the  attachment.  But 
to  make  this  lien  complete,  the  service  of  the  writ 
must  be  completed  by  the  delivery  -of  a  summons, 
which  may  be  done,  at  any  time  after  the  attachment, 
provided  it  be  within  the  time  limited  by  law,  for 
the  completion  of  the  service,  —  and  in  such  case, 
it  will  relate  back  to  the  time  of  the  attachment. 


Sect.  IV.    What  Constitutes  an  Attachment 

OF  Personal  Estate. 

To  constitute  an  attachment  of  personal  estate,  the 
attaching  officer  must  have  the  actual  possession  and 
custody  of  the  property  attached,  as  much  as  in  seizure 


'  Jllmy  et  aL  v.  Wokoti,  13  Mass.  Rep.  7a 
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on  execution.'  It  seems,  that^oing  on  board  a  ship, 
in  which  there  are  goods  of  the  debtor,  but  not  break« 
ing  open  the  hatches,  where  the  goods  are  stowed,  is 
not  such  a  possession  by  the  officer,  as  to  make  a 
valid  attachment.* 

It  is  not  necessary,  that  the  goods  should  be  remoy* 
ed  from  the  place  where  they  are  attached,*  or  that 
every  article  should  be  taken  hold  of,  by  the  officer. 
It  is  sufficient,  if  he  be  in  view  of  the  whole,  with  the 
power  of  actually  seizing  them.*  Even  the  use,  by 
the  debtor  or  his  family,  of  such  articles,  as  will  not 
be  injured  by  use,  if  by  the  permission  of  the  officer 
or  his  servant,  will  not  vacate  the  attachment,  provided 
there  be  a  keeper  over  them,  or  that  there  be  any 
other  acts  of  notoriety,  which  may  notify  creditors, 
that  the  goods  are  in  the  custody  of  the  law.* 

The  debtor,  however,  should  not  have  the  manage- 
ment of  such  property,  in  the  same  manner  as  if  no 
such  attachment  had  been  made,  but  some  person  must 
be  authorized  and  required,  where  actual  possession  is 
not  kept,  to  give  notice,  in  case  a  second  attachment 
is  attempted.® 

Locking  the  door  of  the  room  of  a  bnildii^,  contain- 
ing the  property  of  the  debtor,  and  taking  the  key,  is 
a  sufficient  possession  and  custody,  to  constitute  and 
preserve  a  lawful  attachment,  although  the  debtor  may 


*  Lane  et  al,  v.  Jackson^  5  Mass.  Rep.  157.     Watson  et  al.  v.  Toddetal* 
5  Mass.  Rep.  271. 

'  Ibid.  But  vide  JVay/or  d  al.  v.  Dennxe^  8  Pick.  Rep.  198. 
°  TVatn  V.  WdlingUm,  12  Mass.  Rep.  495. 

*  Ibid.  16  Johns.  Rep.  288. 

*  Ibid.  'Baldwin  v.  Jackson^  12  Mass.  Rep.  131.    Merrill  v.  Sawyer  et 
al.  8  Pick.  Rep.  397. 

*  Bridge  v.  Wyman  et  al.  14  Mass.  Rep.  190.    Bagley  v.  White,  4  Pick. 
Rep.  395. 
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have  another  key  by  which  he  may  gain  access  to  the 
store.* 

Although  attachments  of  personal  property,  are 
not  generally,  valid  against  subsequent  purchasers  or 
attaching  creditors,  unless  the  officer  take  possession 
of  the  property  attached,  yet  property  of  the  nature 
of  things  immoveable,  is  not  within  th^  reason  of  the 
general  rule,  and  is  consequently,  to  be  excepted  from 
its  operation.  As  for  instance,  in  the  case  ofAshmun 
et  al.  V.  Williams  et  al,'^  where  a  building,  used  as 
a  town-house,  the  property  of  one  DamoUy  was  attach- 
ed, the  fee  of  the  land  being  in  the  town,  it  was  con- 
sidered by  the  court,  that  taking  possession  by  a  noto- 
rious act  of  the  officer,  was  not  necessary;  but  that 
the  simple  return  of  the  attachment,  made  upon  the 
writ,  was  sufficient. 

The  officer,  having  once  taken  the  requisite  posses- 
sion of  the  property,  upon  the  first  writ  served,  may 
return  subsequent  attachments  of  the  same  pr9perty, 
upon  other  writs,  in  fevor  of  the  same  or  other  cred- 
itors, so  long  as  his  actual  or  constructive  possession 
continues  ;*  and  no  overt  act  is  necessary,  to  consti- 
tute such  subsequent  attachments.'^  But  if  such  actual 
or  constructive  possession  of  the  goods  by  him,  have 
been  in  any  way  lost,  he  cannot  again  attach  them, 
without  an  actual  seizure.^ 


*  Denny  y.  Warrtn^  16  Mass.  Rep.  420.     Gordon  v.  Jenney,  16  Mass. 
Rep.  465. 

*  8  Pick.  Rep.  40 :. 

*  7\tmer  v.  wJujfin,  16  Mass.  Rep.  181.     Vinion  v.  Bradford^  13  Mass. 
Rep.  114. 

*  Ibid. 

*  Knap  V.  Spragucy  9  Mass.  Rep.  258.    CarringUm  et  al.  v.  SmUh^S 
Pick.  Rep.  419. 
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From  the  rule,  that  possession  of  the  goods  must 
be  taken  and  kept  by  the  attaching  officer,  it  follows, 
that  goods  in  the  possession  of  one  officer,  by  virtue 
of  an  attachment,  cannot  be  attached,  at  the  suit  of 
another  creditor,  by  another  officer.*  And  different 
deputies  of  the  same  sheriff,  are  different  officers,  within 
this  last  rule.^ 

If  a  second  deputy,  therefore,  come  to  attach  prop- 
erty, and  find  it  already  in  legal  custody,  he  is  bound 
in  duty,  to  deliver  his  precept  to  the  one,  who  has  the 
goods,  and  require  him  to  attach.  If  he  do  not,  he  is 
guilty  of  a  breach  of  duty,  for  which  he  will  be  re- 
sponsible.^ And  if  instead  of  so  domg,  he  seize  the 
property,  he  is  liable  to  an  action  by  the  first  attach- 
ing officer/ 

If  however,  the  first  attaching  officer  be  a  constable, 
and  the  second  who  comes,  be  a  deputy  sheriff,  with  a 
writ  beyond  a  constable's  jurisdiction,  it  seems  that 
the  constable  must  either  select  a  sufficient  amount, 
to  satisfy  his  attachment,  and  leave  the  residue  for  the 
deputy,  or  if  that  be  impossible,  by  reason  that  the 
property  is  mdivisible,  or  fi-om  any  other  cause,  he  must 
surrender  the  property,  and  give  his  writ  to  the  deputy, 
who  will  be  bound  to  give  it  priority  over  his  own 
writ,  in  the  order  of  attachments. 

This  rule,  that  different  officers  cannot  attach  the 
same  property,  at  the  same  time,  applies  only  to  cases, 
where  possession  must  be  taken,  to  constitute  a  valid 
attachment.     Thus,  we  have  seen,  it  does  not  apply 


*  WatBon  et  al.  v.  Todd  et  cd.  5  Mass.  Rep.  S71.     VtnUm  v.  Bradford^ 
13  Mass.  Rep.  114.    Thompson  t.  Mcursh  et  al,  14  Mass.  Rep.  1269. 

'  Thompson  v.  Marsh  et  al.Ji  Mass.  Rep.  269.    • 

*  Ibid. 

*  Ibid. 
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to  attachments  of  real  estate.^  So  also,  shares  m  the 
stock  of  incorporated  companies,  and  equities  of  re* 
demption,  may  be  attadbed  on  diiferent  writs,  by  dif-* 
ferent  officers.^  So  where  goods  have  been  attached 
by  a  trustee  process,  in  the  hands  of  a  trustee,  another 
officer  may  make  a  second  attachment  of  the  same 
goods,  by  the  ordinary  process  of  law,  and  hold 
them,  subject  to  the  lien  created  by  the  first  attach- 
ment.*- 

We  have  already  seen,  that  in  all  cases  where  an 
attachment  of  property  is  made  upon  a  capias  and 
attachment,  whether  really  or  nominally,  a  delivery  of 
the  summons  is  necessary,  at  some  time  within  the 
period  prescribed  by  law,  for  the  service  of  the  writ.* 
And  several  attachments  of  diflferent  property,  may  be 
made  on  the  same  writ,  befoi^e  the  delivery  of  the 
summons,  and  that  too,  in  different  counties,  or 
towns/ 

Whether  additional  property  can  be  attached  upon 
a  writ,  c^ter  the  summons  has  been  served  upon  the 
defendant,  does  not  seem  to  have  been  decided  in  our 
courts.  In  the  case  of  Cleverly  v.  Brackett  et  al.^ 
the  judge  at  the  trial  ruled,  that  a  further  attachment 
might  be  made,  after  the  delivery  of  the  summons,  if 
sufficient  had  not  been  taken  before,  but  the  decision 
of  the  case  by  the  whole  court,  turned  upon  other 
points. 

Shares  in  incorporated  companies.    The  shares  or 


*  Vide  ante  Sect  II.  of  this  Chapter. 

*  Iktvny  V.  HaviUtoih  16  Mass.  Rep.  402. 
'  Buriingame  v.  BeU,  16  Mass.  Rep.  318. 

*  Vide  ante  page  154, 155. 

*  Vide  ante  Chap.  VIII.  Sect.  II. 

*  8  Mass.  Rep.  150. 


CH.XIII.]     OF  PERSONAL  PROPERTY.  173 

interest  of  any  debtor,  in  a  corporation  created  before 
the  passage  of  the  Stat  1 804.  ch.  83.  whatever  pro- 
vision upon  the  subject  there  may  be  in  the  act  of  in- 
corporation, can  only  be  attached,  pursuant  to  that 
statute,  by  having  an  attested  copy  of  the  writ  left 
by  the  oflScer  holding  the  same,  with  the  clerk  and 
treasurer,  or  cashier  of  such  corporation.^  This  ser- 
vice of  a  copy  of  the  writ  upon  an  officer  of  the  cor- 
poration, constitutes  the  attachment,  the  property 
itself  not  being  tangible.  The  common  summons 
must  still  be  served  upon  the  defendant,  in  the  same 
manner,  as  if  any  other  property  of  his  had  been 
attached.  But  shares  in  corporations,  created  since 
Stat.  1 804.  may  be  attached,  in  the  manner  prescribed 
in  the  respective  acts  of  incorporation.^ 

Personal  property  owned  in  joint-tenancy,  —  ten- 
ancy in  common,  or  copartnership.  —  If  a  chattel  be 
owned  by  the  defendant,  as  a  joint-tenant  or  tenant  in 
common  with  others,  the- whole  chattel  must  be  attach* 
ed  on  the  writ  against  the  defendant,  though  his  inter- 
est in  it  only,  can  be  sold  on  the  execution.^ 

In  like  manner,  as  partnership  effects  may  be 
attached  by  a  creditor  of  one  of  the  firm,  and  the 
attachment  is  good  against  all  persons  but  the  creditors 
of  the  firm,  —  on  a  writ  against  one  of  the  firm,  the 
officer  should  attach  the  whole  property,  but  sell  only 
the  defendant's  share.* 

So  if  the  goods  of  a  stranger  be  so  mixed  with  those 


*  Hou>t  V.  Starkweaiher,  17  Mass.  Rep.  240. 

'  TUcamb  v.  Union  Mar.  and  Fire  Ins.  Co,  8  Mass.  Rep.32G. 

*  Gardner  v.  Dutch,  9  Mass.  Rep.  427.    Page  v.  ff^eeks,  13  Mass.  Rep. 
199.    MelviUe  v.  BrowUy  15  Mass.  Rep.  82. 

*  Pierce  v.  Jackaony  6  Mass.  Rep.  242.    Phillips  et  al.  v.  Bridge^  11 
Mass.  Rep.  242. 
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of  the  defendant,  that  the  officer  cannot  distinguish 
them,  he  may  attach  the  whole ;  and  he  will  not  be 
liable  to  an  action,  unless,  upon  notice  and  demand  by 
the  stranger,  he  refuse  or  delay  to  deliver  him  his  part 
of  the  goods  attached.* 

Personal  property  mortgaged  or  pledged.  Any 
personal  property,  not  exempted  by  law  from  attach- 
ment, which  is  mortg&ged,  pledged,  or  subjected  to 
any  lien  created  by  law,  may  be  attached,  in  a  suit 
against  the  mortgagor  or  pledgor,  unless  the  title  of 
the  mortgagee,  pledgee  or  holder,  have  become  abso- 
lute ;   provided  the  person  in  whose  favor  the  attach- 

• 

ment  is  made,  shall  pay  or  tender  to  the  mortgagee, 
pledgee  or  holder,  the  amount  of  the  demand  for 
which  the  property  is  mortgaged  or  pledged.*  The 
attachment  of  property  thus  situated,  is  made  by  the 
officer,  in  the  same  manner  as  in  common  cases,  the 
payment  or  tender  having  been  first  made  by  the 
plaintiff,  or  by  the  officer  in  his  behalf. 

It  may  be  remarked,  that  the  mterest  of  the  mort- 
gagor or  pledgor  m  the  property  mortgaged  or  pledged, 
may  also  be  reached,  by  a  trustee  process  served  upon 
the  mortgagee  or  pledgee.^ 

The  attachment  of  personal  property  on  mesne  pro- 
cess,  made  in  the  manner  which  has  been  stated,  was 
originally  in  the  nature  of  a  distress ;  the  property, 
therefore,  must  have  been  kept  in  the  officer's  posses- 
sion, and  could  not  be  sold,  until  it  was  seized  on 
execution. 


*  Bond  V.  Wardf  7  Mass.  Rep.  123.  Shumway  et  al.  v.  RuUer,  8  Pick. 
Rep.  443. 

»  Stat  1829.  ch.  124.  s.  2.  Vide  Badlam  v.  Tucker,  1  Pick.  Rep. 
389. 

»  Stat  1829.  ch.  124.  s.  1. 
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But  by  Stat.  1822.  ch.  93.  it  has  been  provided, 
that  all  personal  property  attached  on  mesne  process, 
on  one  or  more  writs,  may  be  sold  by  the  consent,  in 
writing,  of  the  respective  parties,  at  any  time  before 
judgment.  The  sale  is  to  be  conducted  in  the  same 
manner,  as  a  sale  of  property  on  execution,  and  the 
proceeds,  deducting  all  lawful  charges,  are  to  be 
holden  and  retained  by  such  ojfficer,  in  the  same  way, 
and  for  the  same  purposes,  that  the  specific  property 
would  have  been  holden.^ 

And  whenever  any  live  stock,  goods,  chattels  or 
merchandize,  the  keeping  of  which  would  be  trouble- 
some or  expensive,  shall  be'attached  on  mesne  process, 
other  than  process  issued  by  justices  of  the  peace,  and 
the  parties  do  not  consent  in  writing,  to  a  sale  thereof, 
before  judgment,  either  party  may  apply  to  the  attach- 
ing officer,  to  have  such  property  exammed  and  ap- 
praised ;  and  the  officer  having  given  notice  of  such 
application  to  the  opposite  party,  and  having  made  an 
inventory  of  the  property,  is  to  cause  the  same  to  be 
examined  and  appraised,  by  three  discreet  and  disin- 
terested persons,  chosen  in  the  same  manner,  that 
appraisers  are  chosen,  in  levies  of  executions  upon 
real  estate.  The  appraisers  are  then  to  examine  the 
property,  and  to  certify  whether  the  property  is  per- 
ishable, troublesome,  or  expensive  to  keep  ;  and  if  a 
major  part  of  them  do  so  certify,  they  are  then  to 
appraise  the  same  at  the  cash  value,  at  the  time  of  ap- 
praisement, and  the  officer  is  then  to  cause  the  prop- 
erty thus  certified  and  appraised,  to  be  sold  in  the 
same  manner,  in  which  property  seized  on  execution 
is  sold^  and  the  proceeds  to  be  applied  in  the  same 

*  Sect.  1. 
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way,  that  the  property  would  have  been,  if  no  sale 
had  taken  place.*     The  sale,  however,  may  be  pre- 
vented, and  the  property  restored  to  the  debtor,  at 
any  time  before  the  sale  thereof,  on  his  giving  bond  to 
the  sheriff,  if  the  attachment  were  made  by  him,  or 
his  deputy,  otherwise   to  the  coroner  or  constable, 
making  the  same,  in  a  sufficient  penalty,  with  two 
sufficient  sureties,  conditioned  to  satisfy  the  judgment 
or  judgments,  which  may  be  recovered  in  suit  or  suits, 
in  which  the  property  was  attached,  or  to  pay  over 
the  appraised  value  of  the  property  towards  the  satis- 
faction of  the  execution  or  executions,  which  may  be 
issued  thereon,  to  any  officer,  to  whom  the  same  may 
be  committed,  in  the  same  order  and  under  the  same 
circumstances,  that  the  property  itself  would  be  appli- 
ed.*    This  bond,  the  officer  is  to  return  with  the  writ, 
on  which  the  first  attachment  is  made,  and  the  creditors 
are  entitled  to   the  same  remedies  upon  it,  as  are 
given  on  probate  bonds ;  or  the  parties  may  have  a 
scire  fadcLSj  as  against  bail,  in  which  they  may  join, 
or  sue  separately,  at  their  election** 

Subsequent  attachments  of  the  avails  of  such  pro« 
perty  may  be  made  in  the  same  manner,  in  which  the 
property  itself  might  have  been  attached,  and  the  lien 
upon  the  avails  continues  for  thirty  days  after  judg- 
ment, and  if  not  then  demanded  by  the  creditor,  at 
whose  suit  the  property  was  attached,  they  are  to  be 
restored  to  the  debtor.* 

The  personal  property,  which  has  been  attached, 
or  its  proceeds,  when  sold,  pursuant  to  the  foregoing 


*  SecL  2. 

*  Sect.  3. 
3  Sect.  4. 

*  Sect.  5. 
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Statute,  will  remain  in  the  hands  of  the  officer,  to 
satisfy  the  executions  which  may  issue,  unless  before 
the  property  or  proceeds  shall  have  been  actually 
taken  in  execution,  the  defendant  die,  in  which  case,  if 
any  will  of  his  shall  be  found,  and  letters  testamenta- 
ry issue  thereon,  or  administration  on  his  estate  be 
granted  within  this  Commonwealth,  the  attachment 
shall  be  dissolved,  and  the  property,  or  its  proceeds, 
if  sold,  shall  be  accounted  for  and  delivered  up  to  the 
executor  or  administrator  of  such  defendant.^ 

If  property  have  been  attached  by  the  same  officer, 
on  two  or  more  writs,  and  a  sale  of  it  be  made  on  the 
first  one,  for  more  than  enough  to  satisfy  that  demand, 
the  officer  may  retain  the  residue  of  the  money  in  his 
hands,  to  satisfy  the  demands,  upon  which  it  was  sub- 
sequently attadied. 

'  Sect.  6. 
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CHAPTER  XIV. 
Service  of  a  Summons  and  Attachment. 

The  writ  of  summons  and  attachment  is  also 
served,  by  attaching  property  and  sunmioning  the 
defendant. 

The  rules  as  to  the  attachment  of  property  upon 
this  writ,  are  precisely  the  same  as  those  which  have 
been  stated  in  the  preceding  chapter. 

As  to  the  mode  of  summoning  the  defendant,  there 
is  a  diversity  among  the  cases  in  which  this  writ  is  the 
proper  one  to  be  used,  which  distinguishes  the  mode 
of  service  of  this  writ,  from  that  of  a  capias  and  attach- 
ment. 

We  have  seen  that  the  trustee  process  is  substan- 
tially a  summons  and  attachment,^  and  that  the  cases, 
in  which  the  summons  and  attachment  is  the  proper 
form  of  writ  to  be  used,  are  against  corporations  and 
bodies  politic,  sheriflFs,  executors,  administrators,  and 
females,  on  demands  under  ten  dollars,  and  in  debt  on 
a  judgment,  upon  which  execution  has  been  issued, 
—  where  it  is  intended  to  attach  property,  either  really 
or  nominally.* 

Trustee  process.  In  the  case  of  the  trustee  pro- 
cess, the  writ  of  summons  and  attachment  is  served  in 
the  same  manner  as  an  original  summons,  that  is,  by 
reading,  or  by  an  attested  copy  of  the  writ  itself.    The 


*  Vide  ante  Chap.  X.  Sect.  V. 

'  Vide  ante  Cliap.  VIT.  Sect.  IV.  page  60. 
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common  summons  is  never  used.  This  mode  of  ser- 
vice by  reading,  or  copy,  is  used  in  this  case,  because, 
it  is  expressly  required  by  Stat.  1797.  ch.  65.  author- 
izing the  use  of  the  trustee  process.  In  feet,  it  is  the 
service  of  the  writ  in  this  mode,  upon  the  trustee, 
which  constitutes  the  attachment  of  the  property  of 
the  principal  debtor,  in  his  hands,  no  actual  seizure  of 
it  being  made  by  the  officer.  And  as  to  the  principal 
defendant,  the  statute  above  named  requbes  the  same 
mode  of  service,  upon  him. 

It  may  be  remarked,  that  by  a  trustee  process,  not 
only  may  the  defendant's  property  in  the  hands  of  the 
trustee  be  attached,  by  the  mode  of  service  above 
named,  but  the  officer  may  upon  the  same  vmrit,  attach 
other  property  of  the  defendant,  if  to  be  found,  by  an 
actual  seizure  of  it,  as  in  common  attachments.  But 
still,  in  all  cases,  whether  such  additional  attachment 
be  made  or  not,  the  trustee  process  must  be  served, 
both  upon  the  trustee  and  the  principal  defendant,  by 
reading  or  by  copy* 

Against  corporations.  In  like  manner,  where  the 
writ  of  summons  and  attachment  is  used  against  cor- 
porations, or  bodies  politic,  the  writ  must  be  served 
by  reading  or  by  copy,  in  the  manner  of  an  orig- 
inal summons,  because  it  is  expressly  required  by 
statute. 

In  other  cases.  But  in  the  remaining  cases,  where 
the  writ  of  summons  and  attachment  may  be  used,  as 
there  are  no  special  statutory  provisions  in  regard  to 
them,  like  those  in  the  two  preceding  cases,  there 
seems  to  be  no  reason  why  the  general  direction  of 
Stat.  1797.  ch.  60.  s.  1.  "that  when  the  goods  or 
estate  of  any  person  shall  be  attached  at  the  suit  of 
another,  in  any  civil  action,  a  summons,  in  the  form 
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prescribed  by  law,  shall  be  delivered  to  the  party 
whose  goods  or  estate  are  attached,  or  left  at  his  or 
her  dwelling  house,  or  place  of  last  and  usual  abode/' 
&/C.  should  not  apply.  Under  this  provision,  the  com«* 
mon  summons  is  used,  where  property  is  attached  by 
a  capias  and  attachment^  and  it  would  seem  that  it 
should  also  be  used,  when  an  attachment  is  made  upon 
a  writ  of  aummana  and  attachment^  in  those  cases, 
where  another  mode  is  not  specially  prescribed- 
Care  should  be  taken  in  these  cases,  however,  not  to 
confound  the  ordinal  8umm4)ns  with  the  summons 
and  attachment.  Either  of  them  may  be  used,  as  has 
already  been  seen,  but  the  former  is  serv^  simply  by 
reading,  or  by  a  copy  of  the  writ  itself,  —  and  the  latter, 
by  an  attachment  of  property,  either  real  or  nominal, 
and  by  leaving  the  common  summons. 

The  comm^m  summons,  when  used  with  a  writ  of 
summ^ans  and  attachments  must  be  filled  up,  and 
served,  in  the  same  manner,  as  when  used  with  a  writ 
of  capias  and  attachment,  and  which  was  stated  in 
the  preceding  chapter. 
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CHAPTER  XV. 


Bail. 


Sect.  I.     Object  and  Nature  of  Bail. 

Connected  with  the  subject  of  the  service  of  a  writ 
as  a  capias/  is  that  of  bail,  for  after  the  command  in 
the  writ  to  take  the  body  of  the  defendant,  follows 
the  further  direction  to  the  oificer,  "  and  him  safely 
keepJ' 

The  officer,  therefore,  is  bound  to  keep^  as  well  as 
to  arrest  the  defendant.  And  one  method  of  doing 
this,  is,  by  committing  him  to  the  county  gaol,  which 
method  the  officer  may,  and  for  his  own  safety  and 
convenience,  will  adopt,  unless  the  defendant  avail 
himself  of  the  privilege  of  giving  bail. 

The  term  "6atf,"  is  derived  from  the  French 
**  baUler/*  to  deliver,  the  defendant  being  delivered 
to  his  bail,  by  the  sheriff. 

Bail,  therefore,  arises  out  of  the  duty  of  an  officer 
to  keep  the  person  whom  he  has  arrested,  and  is  a 
substitute,  created  by  law,  for  actual  imprisonment. 
The  bond  is  taken  for  the  sheriff's  indemnity,  and  is 
given  for  the  defendant's  convenience.  Its  object  is, 
to  insure  the  defendant's  appearance  in  the  suit,  and 
performance  of  the  judgment,  without  subjecting  him 
to  actual  custody : — and  in  its  nature^  it  is  a  certain 
form  of  security  established  by  law,  to  effect  those 

^  Ante  Chap.  XIL 
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purposes ;  of  which,  by  complying  with  its  conditions, 
the  defendant  may  avail  himself,  as  a  matter  of  right. 

So  that  the  command  to  the  officer  in  the  writ,  in 
connexion  with  the  right  of  bail,  is  "  to  arrest  the  de- 
fendant, and  him  safely  keep,  either  by  detaining  him 
in  actual  custody,  or  by  taking  from  hun  a  legally 
established  bail  bond,  as  the  defendant  himself  may 
elect.  If  he  offer  you  such  a  bond,  you  must  accept 
it,  and  discharge  him  from  custody.  And  if  you  take 
such  a  bond,  legal  in^  all  respects,  you  are  no  further 
responsible.*' 


Sect.  II.     Origin  of  the  Right  of  Bail. 

At  common  law,  the  sheriff*  was  not  obliged  to  let 
the  defendant  to  bail,  on  mesne  process,  but  might 
keep  him  until  he  procured  his  release  by  a  writ  of 
mainprize.^  But  he  might  let  him  to  bail,  though  if 
he  did  so,  he  was  himself  responsible. 

This  right  of  the  defendant  in  civil  actions,  to  be 
admitted  to  bail  on  mesne  process,  and  the  consequent 
obligation  of  the  officer,  to  discharge  him  from  arrest, 
when  proper  security  is  offered,  are  founded  upon  the 
English  Stat.  23.  H^n.  6.  c.  10:^  —  which,  though 


'1  Vent.  85.    3  Black.  Coram.  128.    6  Bac.  Abr.  179. 

^This  Stat,  being  the  foundation  of  the  law  of  bail,  in  this  country, 
the  words  of  its  provisions  are  here  given : — 

<'  That  every  sheriff  and  other  officer,  shall  let  out  of  prison,  all  per- 
sons by  them  arrested,  or  in  their  custody,  by  virtue  of  process  in  any 
personal  action,  upon  reasonable  sureties,  of  persons  having  sufficient 
within  the  county,  where  the  persons  be  so  let  to  bail,  to  answer  accord- 
ing to  the  exigency  of  such  process  except  persons  so  in  prison  by  con- 
demnation, execution,  capias,  utlagatum,  or  by  special  order  of  any 
court  or  justices :  and  no  sheriff  or  other  officer  shall  take  any  obliga- 
tion for  any  cause  aforesaid,  or  by  color  of  tlieir  office,  but  only  to  them- 
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never  re-^iacted,  has  been  virtually  adopted,  in  thb 
state,  as  part  of  the  common  law,  modified,  how- 
ever, in  some  degree,  as  to  the  mode  of  taking  and  the 
effect  of  baily  by  our  own  statutes.^ 


Sect.  IIL     Process  of  Bail. 

1 .  In  England.  The  practice  in  this  state,  in  tak- 
ing bail,  is  different  from  that  in  England.  There, 
upon  an  arrest,  the  defendant,  in  the  first  place,  gives 
bail  to  the  sheriff,  by  bondy  conditioned  simply,  that 
he  shall  appear  according  to  the  exigency  of  the  writ, 
upon  its  return  day,  or  within  four  days  afterwards. 
This  is  called  bail  below.  He  then  appears  accord- 
ingly, by  putting  in  bail  to  the  action,  which  must  be 
done  by  way  of  recognizance,  before  the  court  or 
some  judge,  or  a  commissioner,  conditioned,  that  the 
principal  shall  pay  the  debt,  or  surrender  his  body  to 
be  taken  in  execution,  or  that  the  debt  shall  be  paid 
by  the  bail.  This  latter  process  of  bail  by  recogni- 
zance is  entirely  distinct,  though  the  persons  becom* 
ing  sureties  may  be  the  same,  fi'om  that  at  first  given 
to  the  sheriff  by  bond,  and  is  termed,  bail  to  the  ac- 
tion, or  bail  above.  If  the  plaintiff  be  dissatisfied  with 
the  bail  above  thus  offered,  he  may  compel  them  to 
justly,  that  is,  to  shew  that  they  have  sufficient  within 
the  county,  to  respond  the  judgment :  —  if  they  da 
this,  and  are  accepted,  then,  as  also,  when  they  are  at 


selves,  and  by  the  name  of  their  office,  and  upon  conditions  wiitten, 
that  the  prisoner  named  'therein,  shall  appear  at  the  day  and  place  re- 
quired in  the  said  process :  and  if  any  sheriff  or  other  officer,  take  any 
obligation  in  other  form,  by  color  of  their  offices,  it  shall  be  void.** 
'  SparhcBuik  v.  BarOdt,  2  Mass.  Rep.  188,  ld4.    Stat.  1784.  ch.  10. 
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once  admitted  by  the  plaintiff,  without  being  required 
to  justify,  the  defendant  is  said  to  have  ptit  in  and  per- 
fected bail  above.' 

In  the  English  practice,  therefore,  there  are  two 
processes  of  bail,  —  the  first,  or  the  bail  helow^  given 
by  bond  to  the  sheriff,  simply  as  security,  that  the  de- 
fendant shall  appear  :  —  the  second  or  the  haU  nbave, 
put  in  after  the  return  day  of  the  writ,  by  recogni- 
zance before  the  court,  and  conditioned  that  the  de- 
fendant shall  abide  the  judgment  and  not  avoid,  and 
the  putting  in  of  which,  constitutes  the  appearance, 
and  is  thereby  a  compliance  with  the  condition  of  the 
first  bond. 

And  the  remedies  of  the  plaintiff,  are  conformed  to 
this  practice  of  giving  bail,  in  England.  If  the  de- 
fendant, after  giving  bail  below,  do  not  appear,  by  put- 
ting in  and  perfecting  bail  above,  the  plaintiff  may 
either  take  an  assignment  of  the  first  bail  bond,  fi*om 
the  sheriff,^  which  assignment  the  sheriff  is  bound  to 
make,  and  for  refiising  which,  he  is  liable  to  an  action 
upon  the  case,^  and  may  maintain  an  action  of  debt 
thereupon,  against  the  sheriff^s  bail,  in  hisown^name;, 
by  doing  which,  however,  he  discharges  the  sheriff^ 
provided  the  bond  be  valid  :*  —  or  if  he  be  dissatisfied 
with  the  sheriff's  bail,  he  may  proceed  against  the 
sheriff  himself,  by  calling  upon  him  to  return  the  writ, 
and  afterwards,  to  bring  in  the  body  of  the  defendant. 


'  1  Arch.  Pract.  81, 101. 

«  1  Arch.  Pract.  93. 

^  Ibid.    Mendez  v.  Bridges,  5  Taunt.  Rep.  325. 

*  1  Arch.  Pract.  94. 

*  Ibid.  88,  94.    Etherick  v.  Cowper,  1  Salk.  99.     Chosvenor  v.  iSbome, 
3  Salk.  57. 
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And  if  the  sheriff  do  not  then  cause  suflScient  bail  to  be 
put  in  and  perfected  above,  he  will  himself  be  responsi- 
ble to  the  plaintiff,  for  the  whole  amount  of  the  debt.* 
But  he  will  have  his  remedy  over  against  the  bail  he 
took,  upon  their  bond.* 

If,  however,  the  defendant  do  appear,  and  put  in  and 
perfect  bail  above  by  recognizance,  the  recognizance 
becomes  a  matter  of  record,  and^  the  bail  below  and 
the  sheriff  are  entirely  discharged  :  and  the  duties  and 
liabilities  of  the  bail  above,  thus  taken,  are  similar  to 
those  of  bail  in  this  state,  for  it  has  been  decided,  that 
nothing  is  a  breach  of  the  bail  bond,  taken  in  this 
state,  which  is  not  also  a  breach  of  the  condition  of 
the  recognizance  of  bail  in  England.^ 

2.  In  Massachusetts.  '  In  the  practice  in  this  state, 
there  is  but  one  bail  bond  taken,  and  that,  either  by 
the  officer  who  serves  the  writ,  at  some  time  after  the 
arrest,  and  before  commitment, — or  afler  commitment, 
by  the  gaoler.  But  the  bail  thus  taken,  answers  all 
the  purposes,  both  of  the  bail  below,  and  the  bail 
above,  in  England. 

It  resembles  the  bail  below, — in  bemg  given  by  bond, 
— to  the  sheriff — and  before  the  return  day  of  the  wyit ; 
in  the  condition,  being  for  the  defendant's  appearance 
on  that  day,  to  answer  the  suit,  —  and  in  the  £ict,  that 
the  bond  taken,  does  not  become  a  matter  of  record. 
It  resembles  both  bail  above  and  bail  below,  in  the 
number  of  sureties  requu*ed,  they  being  alike  in  this 
particular.  And  it  resembles  bail  above,  m  being  also 
conditioned,  that  the  defendant  shall  abide  the  judg- 


*  1  Arch.  PracL  87, 101. 

•  Ibid. 

'  Ibidi    Champion  v.  Aoytf,2  Mass.  Rep.  481. 
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ment  and  not  avoid,  —  and  in  the  circumstance,  that 
the  sureties  are  not  liable,  until  judgment  has  been 
obtained  against  the  defendant,  and  *^noA  esV*  been  re- 
turned on  the  execution  against ^  hun.  As  to  the 
sheriff's  liability,  he,  as  in  taking  bail  below  in  Eng- 
land, is  liable  for  taking  insufficient  bail,  but  not  at 
the  same  time,  or  in  the  same  manner.  In  our  prac- 
tice, like  the  sureties,  he  is  not  liable,  imtil  after  a 
retumof '^none^t,''  agaiast  the  defendant,  and  not  then, 
or  at  all,  unless  he  has  failed  in  some  respect,  to  com- 
ply with  the  law,  in  taking  the  bail  bond. 

A  bail  bond  herCj  therefore,  is  like  that  of  bail 
below, 

1 .  In  the  kind  of  instrument  taken. 

2.  In  the  time  when  it  must  be  given. 

3.  In  the  person  to  whom  it  must  be  given. 

4.  In  the  di^osition  of  the  bond. 

It  is  like,  or  unites  both  the  bond  of  bail  below,  and 
the  recognizance  of  bail  above, 

1 .  In  the  number  of  sureties  required. 

2.  In  the  conditions. 

It  is  like  the  recognizance  of  bail  above, 

1.  In  the  time  of  the  sureties'  liability. 

2.  In  the  amount  of  their  liability. 

The  amount  of  the  sheriff's  liability  here,  is  the 
same  as  in  taking  bail  below,  but  the  time  and  m>an- 
ner  of  enforcmg  that  liability,  are  unlike  the  English 
practice. 

The  process  of  taking  bail,  therefore,  in  the  prac- 
tice of  dijs  state,  is  this ;  —  At  any  time  after  an  arrest^ 
and  before  the  return  day  of  the  writ,  the  officer  or 
gaoler,  if  the  defendant  elect,  and  take  the  proper  steps^ 
accepts  a  bail  bond,  executed  according  to  law,  and 
conditioned,  that  the  defendant  shall  appear  to  answer 
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the  suit,  and  shall  abide  the  judgment  and  not  avoid.^ 
This  bond,  thp  oflScer  may,  and  generally  does  retain, 
in  his  own  possession,  until  it  is  called  for.  The 
plaintiff  then  pursues  ,his  original  action  to  judgment, 
whether  the  defendant  appear  or  not,  and  takes  out 
his  execution.  When  this  execution  is  returned  "  non 
estj^*  and  usually  not  before,  the  plaintiff  calls  upon 
the  officer,  for  the  bail  bond  that  was  taken.  The 
officer  delivers  this  bond  to  the  plaintiff,  who,  if  the 
officer  have  done  his  diity  faithfully  in  taking  bail,  has 
no  resource  but  to  the  sureties  in  the  bail  bond,  by 
action  of  debt  or  scire  facias.  But  if  the  officer  have 
not  done  his  duty,  the  plaintiff  may  resort  to  him  also, 
by  action  an  the  case. 


Sect.  IV.    Proceedings  and  Requisites  in 

TAKING  BAIL  IN  MASSACHUSETTS. 

When  the  officer  has  arrested  the  defendant,  he  can 
at  once  commit  him  to  gaol,  and  leave  him,  to  give 
bail  to  the  gaoler,  who  is  also  a  deputy  of  the  sheriff, 
after  commitment,  if  he  intend  giving  bail ;  —  for  as 
the  officer,  after  he  has  arrested,  must,  at  his  peril, 
keep  the  defendant,  he  is  not  obliged  to  incur  the  risk 
of  an  escape,  or  a  rescue,  by  waiting  for,  or  going  with, 
the  defendant,  to  obtain  the  requisite  sureties.  For 
the  same  reason,  even  if  the  requisite  sureties  are  at 
hand,  the  officer  is  not  obliged  to  wait  until  the  bond 
is  filled  up  and  executed,  but  may  commit  the  defend- 
ant, and  leave  him  to  give  them  as  bail,  to  the  gaoler, 
afterwards.    But  if  the  defendant,  as  soon  as  he  is 

» Stat  1784.  ch.  10. 
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arrested,  should  tender  to  the  officer  a  legal  bail  bond, 
properly  executed,  —  in  that  case,  as  he  p ould  incur  no 
danger,  the  officer  could  not  commit  him,  but  would 
be  bound  to  accept  the  bond,  and  to  discharge  him,  at 
once,  from  custody.  In  the  other  cases,  however,  the 
officer,  though  not  bound  to  do  so,  usually  does  give 
the  defendant,  before  committing  him,  reasonable  time 
and  opportunity  to  procure  his  sureties,  and  the  exe- 
cution of  the  bond. 

In  all  cases,  whether  the  bail  be  given  to  the  officer, 
who  serves  the  writ,  before  commitment,  or  to  the 
gaoler,  afterwards,  —  both  for  the  sheriff's  indemnity, 
and  for  the  discharge  of  the  defendant,  all  the  requi- 
sites of  law,  in  relation  to  the  bail  bond,  must  be  com- 
plied with. 

1 .  The  instrument  required.  The  security  taken 
must  always  be  by  bond.  If  given  even  to  the  proper 
person,  by  any  other  instrument  or  in  any  other  form, 
the  proceedings  would  be  absolutely  void  ;*  the  sureties 
woidd  not  be  holden,  and  the  sheriff  w^ould  be  liable, 
as  for  taking  no  bail. 

This,  however,  applies  exclusively  to  security  given 
to  the  sheriff,  and  does  not  extend  to  such  as  may  be 
given  to  the  party ;  for  though  the  sheriff  is  by  the 
statute  confined  to  a  particular  form,  the  party  himself 
is  not.*  But  giving  security  to  the  party,  is  not  giving 
bail. 

The  officer  usually  furnishes  the  blank  bond  and 
fills  it  up,  though  he  is  not  bound  to  do  either,  but 
may  leave  the  defendant  to  procure  his  own  bond.  If 
however,  the  officer  offer,  and  the  defendant  permit 


*  Rogers  v.  Reeves,  1  Term.  Rep.  418. 

*  Ibid.    HaU  v.  Carter,  2  Mod.  Rep.  304. 
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hkn,  to  furnish  and  fill  up  the  bond,  he  must  pay  him 
his  legal  fee  therefor,  before  he  can  be  discharged/ 
But  the  defendant  is  not  obliged  to  take  this  course, 
for  if  he  should  himself  procure,  and  cause  to  be  exe- 
cuted, a  proper  and  sufficient  bond,  and  tender  it  to 
the  officer,  •  the  officer  would  be  bound  to  accept  it, 
without  charging  his  fee. 

2.  2^0  whom  the  bond  must  be  given.  The  bond, 
to  be  a  proper  bail  bond,  must,  when  taken  by  the 
sheriff,  or  his  deputy,  or  by  the  gaoler,  be  given  to  the 
sheriff  of  the  county,  in  which  the  arrest  is  made,  by 
his  name  of  office ;  —  and  when  taken  by  a  coroner  or 
constable,  to  himself,  by  his  name  of  office,  and  never 
to  the  plaintiff,  or  to  the  deputy  who  serves  the  writ. 
If  given  to  the  plaintifi*,  it  would  be  void  as  a  bail 
bond,  though  he  might  recover  on  it,  as  upon  a  com- 
mon bond  :  —  if  given  to  a  deputy,  or  to  the  gaoler,  it 
would  be  void  altogether.^ 

3.  Form  and  condition  of  the  bond.  The  obliga- 
tory part  of  the  bond  is  like  that  of  a  common  bond. 

The  conditional  part  of  the  bond,  generally  con- 
tains, in  the  first  place,  a  recital  of  the  name  and  arrest 
of  the  defendant,  the  name  of  the  plaintiflf,  at  whose 
suit  the  arrest  is  made,  the  amount  of  the  debt  or  dam- 
age demanded,  the  nature  of  the  suit,  the  date  of  the 
writ,  and  when  and  where  it  is  returnable.  All  these 
circumstances  are  essential  to  be  stated,  though  strict 
accuracy  in  setting  them  forth  is  not  required.®  Yet 
as  they  must  appear  substantially^  somewhere  in  the 


^  By  Stat.  1795.  ch.  41.  the  sheriff's  fee  for  furnishing  and  preparing  a 
bail  bond,  is  twenty  centSy  to  be  paid  by  the  person  admitted  to  bail,  and 
taxed  for  him,  if  he  prevail,  in  the  bill  of  costs. 

*  Stat  23.  Hen.  6.  ch.  10. 

^  CMum  et  al.  v.  Downes^  10  Mass.  Rep.  20. 
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bond,  to  give  it  validity/  they  are  usually  set  forth  in 
this  way  of  recital,  in  the  condition. 

After  this  recital,  the  condition  of  the  bond  must  be 
solely y  that  the  defendant  shall  appear  at  the  time  and 
place  named  in  the  writ,  to  answer  the  plaintiff's  suit, 
and  shall  abide  the  order  and  judgment  of  court  thereon, 
and  not  avoid.  If  the  bond  contain  any  other  or  further 
condition,  it  is  void.^ 

4.  Penalty  of  the  bond.  As  far  as  the  officer  is 
concerned,  he  must  hold  the  defendant  to  bail  in  that 
sum,  to  the  amount  of  which,  he  is  commanded  in  the 
writ,  to  attach  property.  And  therefore,  this  amount 
always  governs  that  of  the  penalty  in  the  bond. 

If  however,  the  plaintiff,  in  his  writ,  should  direct 
an  attachment  to  an  unreasonable  amoimt,  and  the 
officer  be  thereby  obliged  to  commit  the  defendant  for 
inability  to  procure  bail  in  such  a  sum,  the  court  will  re- 
lieve upon  habeas  corpus^  and  reduce  the  sum ;  for  the 
Constitution  of  Massachusetts^  provides,  that  excessive 
bail  shall  not  be  demanded.  But  the  officer  may,  and 
for  ki,  owa  security.  m»s.  fa  4e  pecalty  of  the  bond, 
at  the  sum  named  in  the  writ,  for  attachment. 

d.  Principal  in  the  bond.  The  defendant  who  is 
arrested,  must  always  be  the  principal  in  the  bond, 
and  must  sign  and  seal  it,  as  such.  If  it  be  not  so 
executed  by  him,  though  properly  executed  by  the 
sureties,  it  will  be  void.* 

6.  Sureties  in  the  bond.  The  bond  should  also  be 
executed  by  at  least  ttoo  sureties,  having  sufficient 


^  ChurchtU  V.  Perkins  etal.5  Mass.  Rep.  541. 
*  Rogers  v.  Reeves,  1  Term.  Rep.  418.    Stat.  1784.  ch.  10.  s.  1. 
^  Part.  1.  Art.  26.    Joum  v.  Kelly,  17  Mass.  Rep.  116.     WkUinget  cd.  v. 
Puhuan  et  al,  17  Mass.  Rep.  175. 
^  Bean  v.  Parker  et  al.  17  Mass.  Rep.  591, 604. 
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within  the  county,  to  respond  the  judgment,  which 
may  be  recovered. 

The  defendant  is  bound  to  procure,  and,  of  course, 
the  officer  has  a  right  to  demand,  at  least  two  sureties, 
because  the  statute,  giving  the  right  of  bail,  speaks  of 
**  sureties. '^^  The  acceptance,  however,  of  a  single 
surety  by  the  officer,  does  not  make  the  bond  void, 
but  renders  hun  liable,  as  will  be  considered  here- 
after. 

It  is  not  necessarv  that  the  sureties  offered  or  taken, 
should  reside  within  the  county ;  for  the  statute  only 
requires,  that  they  should  haw  sufficient  within  the 
county.* 

The  sureties  also,  must  be  **  reasonable'*  sureties.* 
So  that  infants,  femes  covert,  persons  non  compos,  or 
any  persons,  who  would  not  be  liable,  and  against 
whom  an  action  could  not  be  maintained  on  the  bond, 
are  not  such,  as  an  officer  would  be  either  bound  to 
accept,  or  justified  in  taking. 

No  counsellor  or  attorney  of  the  Court  of  Common 
Pleas,  can  be  bail  in  any  cause  pending  in  that  cotut, 
on  pain  of  being  stricken  fi*om  the  roUs.^ 

7.  Time  when  bail  may  be  taken.  The  defendant, 
by  complying  with  the  requisitions  on  his  part,  may  be 
admitted  to  bail  by  the  officer  who  serves  the  writ,  at 
any  time  after  arrest  and  before  actual  commitment : — 
and  after  commitment  and  before  the  return  day  of 
the  writ,  by  the  gaoler. 

Bail  cannot  be  taken,  after  that  time,  because  the 


'  23  Hen.  6.  ch.  9.     Long  v.  BiUingSy  9  Moss.  Rep.  479.    Biee  et  id. 
▼.  HosmoTy  12  Mass.  Rep.  127. 
*  Vide  ante  page  182,  note  2. 
'  Stat.  2a  Hen.  6.  ch.  9 
^  2l0t  Rule  of  C.  C.  Pleas.    Appendix  B. 
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oflBcer  is  commanded  in  the  writ,  to  retmn  it  on  that 
day,  with  his  doings  thereon :  —  and  after  such  return, 
nothing  further  can  be  done  in  the  service  of  it. 

8.  Disposal  of  the  bail  bond.  The  officer  is  not 
bound  to  return  the  bail  bond  into  court,  or  to  file  it 
in  the-clerk's  office,  nor  is*  it  customary  for  him  to  do 
either,  for  the  bail  bond,  in  our  practice,  never  becomes 
a  matter  of  record.*  He  usually  retains  it  in  his  own 
possession,  until  it  is  called  for  by  the  plaintiff.  And 
as  the  plaintiff  can  make  no  use  of  it,  until  atler  a  re- 
turn of  "  non  est,'*  on  the  execution  against  the  prin- 
cipal, he  seldom  sees  the  bond,  or  demands  it,  until 
that  time.* 

If  these  requisitions  are  complied  with,  on  the  part 
of  the  defendant,  the  officer  is  bound  to  admit  him  to 
bail,  and  for  refusing,  is  liable  to  the  defendant  in  an 
action  on  the  case.  If  they  be  complied  with,  and  the 
defendant  be  admitted  to  bail,  the  officer  is  no  further 
responsible.  But  if  the  officer  admit  the  defendant  to 
bail,  without  enforcing  all  these  requisitions,  he  be- 
comes liable  to  the  plaintiff,  as  will  be  considered  in  its 
proper  place. 


*  Bean  v.  Parker  ttoLVJ  Maas.  Rep.  591. 
» Ibid. 
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CHAPTER  XVI. 

Return   of  the  Writ  bt  the  Officer,  with 

HIS  Doings. 

After  the  writ  has  been  served  in  one  of  the  ways 
before  mentioned,  and  on,  or  before  the  return  day 
named  therein,  it  is  the  duty  of  the  officer,  to  make  a 
return  of  it,  with  his  doings  thereon,  to  the  court  or 
justice,  from  whom  it  issues.  This  is  done  in  pursu- 
ance of  the  last  command  in  the  writ ;  and  strictly, 
the  officer  should  return  it  directly  to  the  court,  that 
is,  to  the  clerk's  office,  or  to  the  justice;  but  by  the 
practice  in  many  counties,  he  returns  it  to  the  attor- 
ney, from  whom  he  received  it. 

The  return  of  the  officer's  doings,  should  be  in 
writing  upon,  or  annexed  to,  the  writ,  and  be  signed 
by  him.  It  must  specially  state  the  manner  in  which 
he  has  served  the  writ,  and  should  specify  all  the  facts 
necessary  to  shew,  that  he  has  duly  served  it.*  And 
the  written  retiu-n  should  set  forth  the  whole  of  his 
domgs,  for  it  is  a  general  rule,  that  parol  evidence 
cannot  be  admitted,  to  contradict  or  explain  an  officer's 
return.^ 

The  officer's  return  should  also  state  the  amount 


^  SUytim  v.  Ckestery  4  Mass.  Rep.  478.  Boit  v.  BumeU^  9  Mass.  Rep. 
96.  Same  v.  Same^  IL  Mass.  Rep.  163.  Gardner  v.  Hosmer^S  Mass. 
Rep.  335.    Vide  WellingUm  v.  Qcde,  13  Mass.  Rep.  48a 

*  Ibid,  baois  v.  Maynard,  9  Mass.  Rep.  242.  PtarringUm  v.  Loringy 
7  Mass.  Rep.  388.  Bean  v.  ParlUr  et  al.  17  Mass.  Rep.  591.  IngersoU 
T.  Sawyer,  2  Pick.  Rep.  276. 
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of  his  fees  for  the  service  of  the  writ,  and  the  items 
of  charge,  or  he  will  not  be  entitled  to  them.*  And 
if  he  claim  extra  compensation  in  serving  a  precept,^ 
for  removing  or  keeping  property,  he  must  return  a 
bill  of  particulars  of  the  expenses;  together  with  his 
affidavit,  that  such  expenses  were  actually  incurred, 
and  that  the  charges  are  reasonable,  —  or  they  will 
not  be  allowed.^ 

Amendment  of  return.  An  officer  can  never 
felsify*  his  return  upon  a  writ,  to  protect  him- 
self:'—  nor  will  he,  after  having  returned  his  pre- 
cept, be  permitted  to  alter  or  amend  his  return, 
so  as  to  affect  the  rights  of  others,  who  are  not 
parties.* 

But  an  officer  will  be  permitted  to  alter  or  amend 
his  return,  according  to  the  truth,  where  the  rights  of 
others  are  not  concerned,  at  any  term  after  it  is  made, 
upon  motion.* 

The  precept  of  the  writ  directs  the  bfficer  to  make  a 
return  thereof  at  a  time  specified.  It  might  be  a  ques- 
tion, whether  he  ought  not  to  write  the  Tetum,  as  soon  as 
he  has  made  the  service,  that,  in  case  of  his  death, 
the  service  may  be  of  record.  In  cases  of  attach- 
ment, where  writs  are  fi'equently  in  the  officer's 
hands,  for  long  periods,  it  would  be  well  to  have 
complete  memoranda  made  on  the  writ,  at  the  timie. 


»  Stat  1795.  ch.  41.8.1.  . 

'  dOth  Rule  C.  C.  Pleas.    Appendix  B. 

'  WM  V.  BartkUf  10  Maas.  Rep.  470.  Simmons  v.  Bradford,  15  Mass. 
Rep.  82. 

^  WiUiama  et  al.  v.  BraduU,  8  Mass.  Rep.  240. 

*  HuOehtr  tt  al.  v.  MiUer,  11  Mass.  Rep.  4ia  WeUes  d  aL  t.  Bat- 
telle  et  al,  11  Mass.  Rep.  477.  Comm4mweaUh  v.  Parker  etal,  2  Pick. 
Rep.  550. 


( 
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Under  any  other  practice,  numerous  and  important 
attachments  must  depend  upon  the  life  of  almost 
every  sheriff  and  deputy  sheriff.  And  the  failure 
might  be  considered  a  loss  through  his  neglect,  for 
which  his  estate  would  be  responsible.^ 

^  Vide  IngerioU  v.  iS^er,  3  Pick.  Rep.  27& 


196  SNTRY  OF  ACTIONS.  [CH.  XVII 


CHAPTER  XVIL 
Entry  of  Actions. 

1.  In  the  Court  of  Common  Pleas.  The  writ 
having  been  duly  issued,  served  and  returned,  the 
action,  if  it  be  intended  further  to  prosecute  it,  must 
be  entered  in  the  court,  or  before  the  justice,  to  whom 
the  writ  is  returnable.* 

Formerly,  by  Stat.  1782.  ch.  11.  s.  6.  no  action 
could  **be  entered  in  any  Court  of  Common  Pleas, 
after  the  first  day  of  the  sitting  thereof,  except  when 
the  party  was  prevented  from  entering  it,  by  inevita- 
ble misfortune  or  accident.''  But  by  Stat.  1820.  ch. 
79.  8.  7.  it  is  provided,  that  the  Court  of  Common 
Pleas,  created  by  that  act,  "  shall  have  power,  from 
time  to  time,  to  make  and  establish  all  such  rules  for 
the  entry  of  actions,"  &c.  "  as  may  be  thought  proper, 
provided  the  same  are  not  repugnant  to  the  laws  of 
the  Commonwealth."  The  statute  last  cited  operates 
as  a  repeal  of  the  preceding,  and  has  placed  the  whole 
subject,  at  the  disposal  of  the  court>  in  the  Court  of 
Qommon  Pleas,  as  in  the  Supreme  Judicial  Court.* 

In  the  county  of  Suffolk.  The  Court  of  Common 
Pleas,  in  pursuance  of  its  authority,  has  adopted  for 


*  Note.  In  those  actions,  which,  from  having  been  settled,  or  for 
any  cause,  it  is  not  intended  to  prosecute  further,  the  writs,  which  have 
been  returned  to  the  clerk's  office,  are  placed  by  him  upon  the  file 
of  ^  non-entries,^  and  nothing  further  is  done  with  them  by  either 
party,  unless  subsequently  taken  therefrom,  to  be  entered  by  leave  of 
court. 

'  Thompson  et  al.  v.  Hoick  If  Trs.  3  Pick.  Rep.  512. 
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the  county  of  Suflfolk,  the  rule  for  the  entry  of  actions, 
made  by  the  Boston  Court  of  Common  Pleas,  and 
which  is  the  following,  namely :  — 

"  A  list  of  all  actions  intended  for  entry,  shall  be 
delivered  to  the  clerk,  on  or  before  the  evening  of 
Thursday  of  the  first  week  of  each  term,  and  shall 
be  entered  by  him,  and  the  new  docket  prepared  for 
the  examination  of  the  gentlemen  of  the  bar,  and  for 
entering  of  appearances,  by  nine  o'clock  in  the  fore- 
noon of  Saturday  of  the  same  week ;  and  no  list  of 
entries  shall  be  received  by  the  clerk,  after  the  eve- 
ning aforesaid,  nor  any  action  be  entered,  excepting 
by  order  of  cx)urt,  after  the  time  aforesaid: — and  in 
all  cases,  in  which  actions  shall  be  entered  by  order  of 
court,  after  the  time  aforesaid,  no  attendance  shall  be 
taxed  for  the  plaintiff*,  previously  to  the  tune  of  enter- 
ing such  action  :  and  if  the  defendai^t  shall  be  default- 
ed the  first  term,  in  any  action  so  entered,  no  appear- 
ance havmg  been  entered  for  him,  no  attendance  shall 
be  allowed  to  the  plaintiff*.* 

The  mode  of  entering  actions  in  Suffolk,  as  well .  as 
the  timej  is  fixed  by  the  foregoing  rule. 

Lfi  counties  other  than  Suffolk.  No  rule  seems  to 
have  been  established,  for  the  entry  of  actions,  in  the 
other  counties  of  the  Commonwealth.  The  practice 
in  them,  however,  is  the  same  as  was  directed  by  Stat. 
1782.  ch.  11.  and  all  actions  must  be  entered  on  the 
first  day  of  the  term,  with  the  exceptions  named  in 
that  statute. 

No  action  can  be  entered  in  the  Court  of  Common 
Pleas,  in  any  county  other  than  Suffolk,  unless  the 


'  35th  Rule  C.  C.  Pleas,  and  third  rule  referred  to  therein.     Ap- 
pendix B. 
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writ  be  returned  and  placed  upon  file  in  the  clerk's 
office,  except  in  extraordinary  cases,  in  which  the  court 
may  otherwise  order.*  Accordingly,  in  all  those  coun- 
ties, the  attorney,  who  is  about  entering  an  action, 
must  see  that  the  writ  has  been  duly  returned  and  filed, 
and  if  so,  the  entry  will  be  made  by  the  clerk,  upon 
his  mere  request,  and  upon  payment  of  the  entry 
fee.* 

2.  In  actions  before  justices.  In  justice  actions, 
the  writ  must  be  entered  on  the  day  that  it  is  made 
returnable.  The  entry  is  made  by  the  justice,  upon 
notice  from  the  attorney,  and  upon  receiving  his  fee^* 

The  same  is  true  of  actions  returnable  to  a  justices' 
court,  as  to  the  time  of  entering  them.  And  the  en- 
try is  made  by  the  clerk  of  such  court,  in  the  same 
manner  as  in  the  Court  of  Common.  Pleas,  in  the 
counties  other  than  Sufiblk. 

3.  In  the  Supreme  Judicial  Ckmrt. — 1.  At  Am 
prius  terms.  This  court,  in  pursuance  of  the  authority 
given  to  it  by  Stat.  1782.  ch.  9.  s.  4.  to  establish  such 
rules  and  regulations,  with  respect  to  the  "conduct  of 
busmess,''  as  its  discretion  shall  dictate,  provkled  the 
same  be  not  repugnant  to  the  laws  of  the  Common- 
wealth,—  has  adopted  the  following  rule  as  to  the 
entry  of  actions  therein. 

"No  civil  action  shall  be  entered  after  the  first 
day  of  the  term,  unless  by  consent  of  the  adverse 
party,  and  by  leave  of  the  court,  or  unless  the  court 
shall  allow  the  same,  upon  proof  that  the  entry  was 

*  38th  Rule  C.  C.  T\eM.    Appendix  B. 

*  Note.    The  entry  fee  of  writs  in  the  Court  of  Common  Pleaa,  will 
be  stated  in  the  Chapter  on  Costs. 

'  Note.    The  entry  fee  of  writs  returnable  before  a  justice  of  the 
peace,  or  a  justices'  court,  will  be  stated  as  aboye. 
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prevented  by  inevitable  accident,  or  other  sufficient 
cause."* 

This  rule  applies  to  the  entry,  both  of  actions  ori- 
ginally returnable  to  the  Supreme  Court, — which, 
from  the  very  limited  original  jurisdiction  of  that  court 
in  civil  actions  at  law,^  are  but  few  in  number,  —  and 
also,  of  those,  which  are  brought  thidier  from  inferior 
courts,  in  the  modes  which  will  be  stated  here- 
after, which  constitute  the  great  proportion  of  entries 
therein. 

No  particular  mode  of  entering  actions,  for  either 
of  the  above  cases,  is  directed  by  any  rule  of  the  Su- 
preme Court.  In  practice,  the  attornies,  at  the  time 
prescribed  in  the  foregoing  rule,  deliver  to  the  clerk  a 
list  of  those  actions,  which  they  intend  to  enter,  upon 
which,  and  on  payment  of  the  fees,*  the  actions  are 
duly  entered.  The  original  writs,  however,  in 
original  actions,  and  copies  of  the  papers,  hi  those 
brought  from  other  courts,  —  which  copies  the  clerks 
of  such  courts  furnish,  —  must  be  filed  in  the  Supreme 
Court,  before  trial. 

2.  Jit  Law  terms.  —  Time  of  entry.  All  actions 
intended  for  argument,  must  be  entered  on  a  law 
docket,  to  be  kept,  for  that  purpose,  by  the  clerk,  — 
continued  actions,  before  the  openmg  of  the  court, 
on  the  first  day  of  the  term,  —  and  new  entries,  at 
some  time  on  the  first  day  of  the  term.  And  no  ac- 
tion shall  be  entered  after  those  times,  unless  the  entry 

^  Reg.  Gen.  S.  J.  C.  1.  Appendix  A.  Note.  As  to  the  time  and  mode 
of  entering  appeals  from  the  Municipal  Court,  vide  Reg.  Gen.  S.  J.  C. 
47.    Appendix  A. 

'  Vide  ante  page  14, 15, 16. 

'  The  entry  fee  of  writs  in  the  Supreme  Judicial  Court,  will  be  stated 
in  the  Chapter  on  Costs. 
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were  prevented  by  inevitable  accident,  or  other  suffi- 
cient reason.' 

Mode  of  entry.  In  every  case  intended  for  argu* 
menty  copies  of  all  the  material  papers  must  be  deliv- 
ered to  each  of  the  judges,  —  in  continued  actions^  at 
or  before  the  opening  of  the  court,  on  the  first  day  of 
the  term, — and  in  new  entries y  at  the  time  of  the  entry, 
as  above  stated ;  and  no  action  can  be  entered  by  the 
clerk,  on  the  law  docket,  until  the  papers  are  prepared 
and  ready  to  be  delivered,  as  aforesaid.^  Accordingly, 
such  copies  must  have  been  previously  procured.® 

Copies  of  papers.  In  order  to  provide  such  copies, 
which  are  thus  essential  to  the  entry  of  an  action  on 
the  law  docket,  the  party,  who  is  to  make  the  entry, 
must,  previous  to  the  law  term,  either  file  the  papers, 
of  which  copies  are  required,  with  the  clerk,  in  time 
for  him  to  make  the  copies,  —  as  it  is  his  duty  to  do, 
when  the  papers  are  so  filed,^  —  or  seasonably  make 
them  himself.^  Entire  copies  of  all  such  material 
papers  must  be  furnished  for  each  judge,  except,  that 
when  the  question  arises  upon  special  pleadings,  a 
special  verdict,  a  writ  of  error,  or  certiorari,  it  will  be 
sufficient  to  provide  one  complete  copy  for  the  chief 
justice,  and  abstracts,  fully  presenting  the  question 
raised,  for  the  other  judges  :  and  that  when  the  ques- 
tion arises  upon  the  answers  of  a  trustee,  one  copy  of 
the  answers  shall  be  sufficient,  unless  additional  copies 
shall  be  ordered  by  the  court. 

Such  copies,  whether  made  by  the  clerk  or  the 


■  Reg.  Gen.  S.  J.  C.  23.  Appendix  A. 

*  Reg.  Gen.  S.  J.  C.  24.  Appendix  A. 
'  Ibid. 

*  Reg.  Gen.  S.  J.  C.  27.  Appendix  A. 
^  Reg.  Gen.  S.  J.  C.  28.  Appendix  A. 
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party,  must  be  written  **in  a  fair,  legible  hand,  on 
one  side  only  of  each  sheet,  and  with  a  convenient 
margin ;  and  they  shall  be  folded  uniformly,  like  the 
other  files  of  the  clerk,  with  the  names  of  the  parties, 
and  the  number  of  the  actions,  indorsed  thereon.''* 

The  copies  having  thus  been  prepared,  and  season- 
ably filed,  in  readiness  to  be  delivered  to '  the.  judges, 
the  action  is  entered  by  the  clerk. 

By  wham  the  entry  is  made.  In  all  cases  of  writs 
of  error,  or  certiorari^  issues  of  law^  on  pleadings, 
facts  agreed  and  stated  by  the  parties,  and  trustee  pro- 
cesses, —  the  plaintiff  or  complainant  must  cause  the 
action  to  be  entered  on  the  law  docket,  and  furnish  the 
papers,  as  above  stated ;  and  in  all  other  cases,  the 
same  must  be  done,  by  the  party  who  moves  for  a  new 
trial,  or  who  holds  the  affirmative  upon  the  question 
to  be  argued :  but  this  will  not  prevent  the  adverse 
party  from  making  the  entry,  and  furnishing  the  papers, 
if  neglected  by  him,  whose  duty  it  is,  as  aforesaid.^ 

Order  of  actions  on  the  law  docket.  All  actions, 
in  which  the  foregoing  requisites  have  been  complied 
with,  are  entered  on  the  law  docket,  in  the  same  order 
in  which  they  stand  on  the  general  docket,  and  with 
their  proper  numbers  prefixed  to  them,  as  they  are 
numbered  in  the  general  docket ;  and  if  any  be  enter- 
ed afterwards,  by  leave  of  court,  they  are' put  succes- 
sively at  the  end  of  the  law  docket,  and  are  not  ar- 
gued, until  they  come  on  in  course,  on  that  docket, 
though  they  have  the  same  number,  as  upon  the  gen- 
eral docket.* 

The  rules  of  the  Supreme  Court,  and  Court  of  Com- 

^  Reg.  Gen.  S.  J.  C.  27, 28.    Appendix  A. 
'  Reg.  Gren.  S.  J.  C.  26.    Appendix  A. 
^  Reg.  Gen.  S.  J.  C.  25.    Appendix  A. 
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men  Pleas,  relative  to  the  entry  of  actions,  are  binding 
in  every  respect,  if  they  do  not  conflict  with  the  pro- 
visions of  the  statutes. 

No  provision  is  made  by  law,  for  the  case  of  an 
omission  to  enter  an  action,  during  the  session.  Al- 
though the  party  may  have  been  prevented  by  inevita- 
ble accident,  or  even  by  fraud,  from  entering  his  action, 
yet  if  the  term,  to  which  his  writ  was  returnable,  have 
closed,  there  seems  to  be  no  remedy.  The  statutes 
for  the  entry  of  appeals  in  such  cases,  do  not  extend 
to  this. 

When  an  action  is  entered,  the  writ  is  placed  on  the 
files  of  the  clerk ;  and  it  is  thereby  put  into  the  custody 
of  the  law,  so  that  neither  party  has  any  control 
over  it.* 

It  is  the  plaintiff,  of  course,  who  generally  causes 
the  writ  to  be  entered.  But  when  a  suit  has  been 
commenced,  and  the  writ  served,  if  the  plaintiff  fail 
to  enter  his  action,  the  defendant  may  appear,  and  by 
paying  the  clerk's  fee  of  entry,  cause  the  writ  to  be 
entered  ;  and  upon  complaint  made  in  writing  to  the 
court,  shall  recover  his  costs.* 


■  Brigham  v.  Esie^  2  Pick.  Rep.  430. 

'  Wide  forms  of  such  complaint  in  OHvei^a  American  PreeedentSy  580. 


CH.  XVIII.]  APPEARANCE.  203 


CHAPTER  XVIII. 


Appearance. 


How  made.  The  appearance  of  the  plaintiff,  is 
made  by  the  entry  of  the  action  ;  that  of  the  defend- 
ant, by  the  entry  of  his  name  or  that  of  his  attorney, 
upon  the  clerk's  docket,  under  that  of  the  action, 
and  this  entry  is  usually  made  by  the  attorney 
himself. 

When  to  be  made.  A  rule  of  the  Supreme  Judi- 
cial Churt  requires  that  the  name  of  the  appellant  or 
his  attorney  should  be  entered,  at  the  time  of  the  en- 
try of  the  action,  —  and  that  of  the  appellee  or  his 
attorney,  within  two  days  after  the  entry  of  the  action 
or  appeal,  for  the  want  of  which,  a  default  will  be 
ordered.* 

In  the  Churt  of  Common  Pleas,  no  particular  time 
is  fixed  for  the  defendant's  appearance.  It  must,  how- 
ever, be  made  before,  or  at  the  time  of  calling  the 
docket,  —  which  varies  in  different  counties,  —  or  he 
will  be  defaulted.  But  it  is  provided  by  statute,'  that 
if  the  defendant,  after  having  been  defaulted,  shall 
come  in  before  the  jury  is  dismissed,  and  shall  pay  to 
the  opposite  party  his  costs,  or  such  part  as  the  court 
shall  order,  the  default  shall  be  stricken  off.  This  is 
usually  done  without  objection,  and  costs  are  rarely,  if 
ever,  required  to  be  paid. 

If  the  defendant  do  not  appear  until  the  jury  is  dis- 


^  Reg.  Gren.  S.  J.  C.  7.    Appendix  A. 
*  Stat  1784.  ch.  28. 8. 7. 
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missed,  no  express  power  is  given  to  the  Court  of 
Common  Fleas,  to  take  off  the  default.  Probably, 
if  a  good  excuse  should  be  offered  for  the  delay,  and 
the  defendant  should  satisfy  the  court,  that  he  had 
a  meritorious  defence,  it  would  be  done.  Whether, 
if  refused,  the  remedy  of  the  defendant  should  be  by 
exceptions,  or  by  an  application  to  the  Supreme  Court 
for  a  review,  is  doubtful. 
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CHAPTER  XIX. 
Routine  of  Business  in  the  Courts,  &c. 

Sect.  I.     In  Court   of  Common  Pleas. 

The  proceedings  in  a  suit,  which  have  thus  far  been 
considered,  are  those  which  take  place,  before  the 
sitting  of  the  court,  to  which  the  action  is  returnable. 

For  convenience  of  reference,  a  table  of  the  terms 
of  the  courts,  is  added  in  the  Appendix.* 

Calling  the  docket.  A  list  of  all  writs  entered, 
having  been  made  by  the  clerk,  in  the  docket  of  the 
court,  in  the  order  in  which  they  are  delivered  to  him 
for  entry,  by  the  attornies,  —  at  an  early  day  in  each 
term,  the  docket  is  called  by  the  judge,  that  is,  all  the 
cases  are  called  over  by  him,  in  their  order  on  the 
docket.  The  actions  which  have  been  continued  from 
preceding  terms,  are  always  called  in  their  order, 
on  the  first  day  of  the  term ;  and  those  which  are 
newly  entered,  upon  some  subsequent  day,  during  the 
term,^ 

At  the  calling  of  the  dockets,  the  attornies  on  both 
sides  of  all  the  actions,  should  be  present,  to  answer 
to  the  actions  as  they  are  called,  in  order  that  they 
may  be  disposed  of. 


'  Appendix  C. 

'  Note.  There  is  no  general  rule,  as  to  the  time  of  calling  the  new 
docket,  in  the  C.  C.  Pleas.  In  the  county  of  Suffolk^  it  is  always  railed 
on  Thiesday,  of  the  aecond  week,  in  each  term,  in  pursuance  of  the/our/^ 
rule  referred  to,  in  the  35th  Rule  C.  C.  Pleas.  Appendix  B:  —  and  in 
the  other  counties,  generally  on  the  second  or  third  day  of  the  term. 
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As  each  action  is  called,  it  is,  in  some  way,  disposed 
of,  either  by  default,  where  the  defendant  fails  to  ap- 
pear/ or  in  such  manner  as  the  counsel  signify  to  the 
court,  ashy  nonsuit, — or  by  entering  ^'neither  party /^ 
— or  by  continuance^  either  general  or  special,  or  on 
some  condition,  as  that  the  defendant  shall  be  de- 
faulted at  the  next  term,  or  that  the  judgment  in  the 
court  below,  shall  be  final,  — or  by  continuance  under 
the  statute,  because  the  defendant  is  out  of  the  Com- 
monwealth,^ which  fact  should  be  suggested  by  the 
plaintiff's  attorney,  —  or,  if  there  be  no  question  of 
fact  to  be  tried,  by  being  marked  '^  lata,"  or  '^no 
jury,'^  —  or  by  demurrer  to  the  Supreme  Court, — 
or,  being  signified  by  the  counsel,  on  either  side,  to 
be  for  trial,  by  being  put  on  the  trial  list. 

At  the  time  an  action  is  called  as  above,  it  is  usual  to 
make  those  motions,  which  are  not  required  to  be  in 
writing,  and  which  are  granted  of  course,  such  as  to 
amend,  to  plead  double,  calling  for  a  bill  of  particu- 
larSy  <^c.  The  fact  is  minuted  by  the  clerk,  on  the 
docket,  and  the  right  or  claim  is  thereby  secured. 

It  is  not  necessary,  that  these  motions  should  be 
made  at  the  calling  of  the  docket,  —  a  certain  number 
of  days,  in  each  term,  being  allowed,  within  which 
they  may  be  made,  as  will  be  specified  under  the 
several  heads ;  but  the  practice  stated,  is  usual. 

Trial  list.  The  actions  both  from  the  old  and  new 
docket,  intended  to  be  tried,  having  thus  been  desig- 
nated, a  separate  list  of  them,  called  the  trial  list,  is 
made  out  by  the  clerk,  in  the  order  in  which  the  actions 
stand  on  the  general  dockets,  the  continued  actions 


*  Stat.  1784.  eh.  28.  8.  7. 

*  Stat.  1797.  c-li.  50.  8.  5. 
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taking  precedence  of  the  new  entries.      The  juries 
having  then  been  empannelled,  as  will  be  considered 
hereafter/  the  court  is  ready  to  proceed  to  busmess; 
and  the  several  cases  contained  in  the  trial  list,  after 
the  pleadings  have  been  filed,  and  the  issues  formed  in 
them,  as  will  be  considered  in  the  succeeding  chapter, 
come  on  for  trial,  in  their  order  on  the  list. 
.  In  our  practice,  therefore,  if  an  action  be  put  on  the 
trial  list,  by  either  party,  at  the  time  the  docket  is 
called,  no  further  notice  is  required  to  be  given  to  the 
other,  that  a  trial  is  intended  to  be  had  therein ;  and 
both  parties  will  be  holden  to  be  ready  for  trial,  when 
the  case  comes  on  in  its  order,  unless  good  reason  to 
the  contrary  be  shewn.     But  if  an  action  be  put  upon 
the  trial  list,  at  a  subsequent  day  of  the  term,  by 
either  party,  —  as  it  may  be,  by  leave  of  court, — 
special  notice  will  be  required  to  be  given  to  the  oppo- 
site party. 

By  a  rule  of  the  Court  of  Common  Pleas,^  however, 
in  the  following  counties,  namely  :  Berkshire,  Frank- 
lin, Hampshire,  Hampden,  Worcester,  Middlesex, 
Essex,  Norfolk,  Bristol,  and  Plymouth,  —  a  party,  to 
obtain  a  trial  at  the  first  term,  besides  complying  with 
the  foregoing  condition,  must  give  notice  to  the  adverse 
party,  seven  days  before  the  sitting  of  the  court,  that 
he  shall  expect  a  trial  at  such  term. 

Law  sittings.  The  judge:?  of  the  Court  of  Com- 
mon Pleas,  occasionally  sit  at  chambers,  either  singly 
or  together,  for  the  purpose  of  hearing  and  determin- 
ing cases  on  trustees'  answers,  motions  for  new  trials,' 


*  Supra  Chapter  XXII. 

»  33d  Rale  C.  C,  Pleas.    Appendix  B. 

»  Stat.  1820.  ch.  79.  s.  7. 
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and  such  other  questions  of  law,  as  fall  within  the  ex- 
ercise of  their  jurisdiction. 

At  these  sittings,  —  of  the  time  and  place  of  which, 
the  judges  give  notice,  —  all  those  cases,  in  which  the 
entry  of  "Zai/;,"  or  ^*  no  jury,''  was  made,  at  the 
calling  of  the  docket,  or  subsequently  on  the  trial  list, 
and  those  which  have  been  put  upon  the  ''nisi  list^'* 
as  it  is  called,  Huring  the  term,  as  presenting  questions 
on  trustees'  answers,  motions,  or  on  any  points  of  law, 
—  of  all  which,  a  list  is  made  by  the  clerk,  at  the  end 
of  the  term,  —  are  heard,  determined  and  disposed 
of,  by  the  judge  or  judges,  who  are  present. 


Sect.  II.     In  Supreme  Judicial  Court. 

1 .  At  nisi  prius  terms.  —  Calling  the  docket.  On 
the  first  day  of  each  term,  in  every  county,  the  list  of 
continued  actions  is  called  over  by  the  judge,  —  and 
the  new  enb^eSy  at  such  subsequent  day,  as  he  may 
appoint,  giving  due  notice.* 

'  Trial  list.  At  the  calling  of  the  dockets,  the  coun- 
sel on  fcoth  sides,  in  every  case,  should  be  present; 
and  such  cases,  as  are  signified  by  them,  to  be  for  trial, 
are  put  upon  the  trial  list,  which  list  is  made  up  by  the 
clerk,  in  the  same  manner,  as  in  the  Court  of  Common 
Pleas." 


'  Vide  "  Rules  of  the  Supreme  Court  for  the  county  of  Suffolk,"  1,2. 
Appendix  A. 

*  Note.  In  the  county  of  Suffolk,  if  an  action  be  not  put  on  the  trial 
list,  at  the  calling  of  the  docket,  it  cannot  be  aflerwards,  unless  satisfac- 
tory reason  be  shewn.  And  ail  actions,  which  are  not  put  upon  the  trial 
list,  will  be  nonsuited  or  defaulted,  on  the  motion  of  the  counsel  re- 
spectively, or  dismissed  from  the  court  without  costs  to  either  party,  on 
the  day  after  the  making  out  of  the  trial  list  as  aforesaid,  unless  it  ap- 
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Ordkr  of  cases  for  trial.  The  pleadings  havmg 
been  filed,  and  the  juries  empannelled,  the  actions 
come  on  for  trial,  in  their  order  on  the  trial  list,  — 
unless  by  consent  of  parties,  and  by  leave  of  court, 
one  action  be  substituted  in  the  place  of  another,  in 
which  case,  each  will  come  on  in  the  place  of  the 
other,*  —  or  unless  a  continuance  or  postponement  be 
granted,  upon  good  cause  shewn. 

Motions  for  continuance  or  postponement.  All 
motions  for  the  continuance  or  postponement  of  civil 
actions,  must  be  made  on  the  first  day  of  the  term,  or 
on  the  first  day  after  the  entry  of  the  action,  unless 
prevented  by  sufficient  cause,  or  unless  the  ground  of 
the  motion,  arise  after  that  time,  in  which  cases,  the 
motion  must  be  made,  as  soon  afterwards  as  it  can  be, 
in  the  course  of  the  court  .^ 

The  manner  of  making  such  motions,  will  be  stated 
in  the  succeeding  section. 

2.  At  law  terms.  The  actions  which  have  been 
duly  entered  on  the  law  docket,  in  the  manner  stated 
in  the  preceding  chapter,  come  on  for  argument,  in 
their  order  on  that  docket.'    There  is  no  stated  callmg 


pear  by  entry  on  the  docket,  that  they  are  not  in  a  state  for  trial.  This 
applies  both  to  continued  actions,  and  new  entries.  Rules  of  the  Su* 
preme  Court,  for  the  county  of  Suffolk,  1,  2.    Appendix  A. 

^  Reg.  Gen.  S.  J.  C.  18.    Appendix  A. 

'  Reg.  Geo.  S.  J.  C.  19.  Appendix  A.  Note.  In  the  county  of  Saf- 
fdUty  these  motions  for  postponement  must  be  made,  immediately  after 
the  making  out  of  the  trial  list,  if  the  cause  be  then  known  to  exist, 
otherwise,  on  the  next  day,  afier  it  is  known.  The  motion  must  be 
sustained  by  affidavit,  unless  the  ground  of  it  appear  upon  tlie  docket. 
All  continued  actions,  which  are  postponed,  are  placed,  in  their  order, 
at  the  end  of  the  continued  list,  and  stand  for  trial  in  that  order,  subject 
to  be  further  postponed,  if  sufficient  cause  continue  to  exist  Rules  of 
Supreme  Court  for  the  county  of  Suffolk,  3.    Appendix  A. 

'  Reg.  Gen.  S.  J.  C.  29.    Appendix  A. 
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of  this  docket,  as  it  is  of  itself  a  trial  list,  no  actions 
being  entered  thereon,  but  those  **  intended  for  argu- 
ment/' 

If  an  action  be  called  for  argument,  and  neither 
party  appear,  it  will  be  stricken  from  the  docket.  If 
one  party  only  appear,  he  will  be  heard  ex  parte^  or 
the  court  will  render  judgment,  on  nonsuit,  or  default, 
or  such  other  judgment,  as  the  case  may  require,  except 
in  cases  of  libels  for  divorce,  and  appeals  from  the 
Probate  Court,  where  there  may  be  an  issue  of  fitct.* 


Sect.  III.     Motions,  &/C. 

Time  of  making.  In  the  Supreme  Judicial  Court, 
when  the  court  is  holden  by  a  single  judge,  for  jury 
trials,  —  in  those  counties,  in  which  the  court  is  usually 
in  session,  for  more  than  two  weeks,  all  motions^  re- 
ports  of  referees,  petitions ,  and  other  like  applications, 
must  be  made  and  presented,  on  the  first  day  of  the 
term,  or  at  the  opening  of  the  court,  on  the  morning 
of  each  Monday y  durmg  the  term : — and  in  those  coun- 
ties, in  which  the  court  is  not  usually  in  session,  more 
than  two  weeks,  all  such  motions  and  applications  must 
be  made,  on  the  first  day  of  the  term,  or  at  the  open- 
ing of  the  court  on  the  morning  of  each  day.  If,  how- 
ever, the  ground  of  any  such  motion  or  application, 
first  exist,  or  become  known  to  the  party,  after  these 
appomted  times,  it  may  be  made,  if  the  case  require 
it,  at  any  intermediate  time.* 

J^otice  to  adverse  party.    If  a  motion  be  made  at 

'  Ibid.    For  the  order  of  proceediDgl|viii  cases  of  written  arguments^ 
vide  Reg.  Gen.  S.  J.  C.  43.    Appendix  A. 
•  Reg.  Gen.  S.  J.  C.  21.    Appendix  A. 
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any  of  these  specified  times,  notice  to  the  adverse 
party,  is  not  required,  though,  if  it  be  not  given,  the 
court  will  allow  him  time  to  oppose  the  motion,  if 
necessary.  But  if  the  motion  be  made,  at  any  inter- 
mediate time,  such  notice  must  be  given,  before  a 
hearing  can  be  had.* 

The  Court  of  Common  PleaSj  has  prescribed  no 
rule,  as  to  the  time  of  making  motions,  Slc. 

Mode  of  making.  By  a  rule  in  both  courts,  no 
motion,  grounded  on  facts,  will  be  heard,  unleiss  the 
facts  are  verified  by  affidavit,  or  appear  fi-om  the  record, 
or  fi*om  the  papers  on  file  m  the  case,  or  are  agreed, 
and  stated  in  WTiting  signed  by  the  parties,  or  their 
attornies ;  and  the  same  rule  will  be  applied,  as  to 
all  facts  relied  on,  in  opposing  any  motion.^ 

The  special  aflSdavit,  reqiured  on  a  motion  for  con- 
tinuance, grounded  on  the  want  of  material  testimony, 
will  be  stateH  in  the  chapter  on  Continuance.^ 

All  motions  should  be  in  writing,  and  after  having 
been  made  to  the  court,  should  be  filed  with  the 
clerk. 


^  Reg.  Gen.  S.  J.  C.  22.    Appendix  A. 

»  Reg.  Gen.  S.  J.  G.  Id    Appendix  A.    19th  Rule  C.  G.  Pleas.    Ap- 
pendix B. 
'  Supra  Book  IJ. 
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CHAPTER  XX. 
Pleadings,  &c. 

The  defendant,  having,  by  the  foregoing  proceedings, 
been  brought  into  court,  and  the  declaration  being 
contained  in  the  writ,  which  having  been  duly  entered 
by  the  plamtiff,  is  on  file  with  the  clerk,  —  the  next 
step,  in  the  order  of  proceedings,  is  taken  by  the  de- 
fendant, who  must,  in  some  way,  answer  the  plaintiff's 
action.  This  he  may  do  in  one  of  several  ways,  — 
by  motion  to  dismiss  the  action,  —  by  plea  in  abate- 
ment, —  by  plea  in  bar,  —  or  by  demurrer. 

It  would  not  be  within  the  limits  of  this  book,  to 
treat  of  the  subject  of  pleading  generally,  or  to  spe- 
cify, in  what  cases,  the  different  forms  of  pleading 
would  be  proper.  The  m^de  and  time  of  using  them, 
after  they  have  been  determined  on,  will  be  all  that 
we  are  to  consider. 


Sect.  I.     Motion  to  Dismiss. 

How  made.  If  there  be  any  defect  in  the  plaintiff's 
writ,  ^r  in  any  of  his  proceedings,  which  constitutes 
a  good  ground  for  dismissing  the  action  on  motion,  and 
the  defendant  intend  so  to  avail  himself  of  it,  the 
motion  must  be  made  in  writing,  according  to  the  gen- 
eral rule  which  has  been  stated.* 

The  party  making  the  motion,  should  then  file  it 

*  Vide  ante  Chap.  XIX.  Sect  III. 
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with  the  clerk,  and  give  notice  of  it,*  to  the  opposite 
party,  unless  both  parties  being  present  and  ready, 
the  court  will  hear  it  instanter :  otherwise,  it  being 
filed,  and  notice  given,  the  court  will  appomt  a  time 
for  the  hearing.  Previous  to  the  appointed  time,  the 
opposite  party  should  file  with  the  clerk,  if  necessary 
withm  the  rule  above  cited,  an  affidavit  of  any  facts, 
upon  which  he  relies  to  resist  the  motion,  and  on  the 
day  fixed,  the  hearing  will  be  had. 

Time  when  to  be  made.  No  time  seems  to  have 
been  positively  fixed,  within  which  motions  to  dismiss 
an  action  must  be  made.  It  is  presumed,  however, 
that  the  court  will  not  hear  such  a  motion,  after  the 
firsit  term,  unless  strong  reasons  be  shewn ;  —  nor  will 
they  at  all,  where  the  defect  is  cured  by  appearance, 
after  the  defendant  has  pleaded. 

Judgment  and  costs.  If  the  court  sustain  the  mo- 
tion, the  action  is,  of  course,  dismissed,  and  the  de- 
fendant, in  all  cases,  except  where  the  dismissal  is  for 
want  of  jurisdiction,*  recovers  costs.  If  the  motion  is 
overruled,  the  defendant  must  then  answer  further; — 


*  Note.  On  this  subject  of  notifying  the  oppoBite  party,  it  is  to  be  re- 
gretted, that  there  are  no  positive  rules  in  our  practice,  requiring  either 
party,  to  give  to  the  other,  a  certain  number  of  days'  notice,  either  by 
copy,  as  in  the  English  practice,  or  in  any  other  way,  of  his  having  filed 
his  pleadings,  or  any  papers  in  a  case.  It  is  true,  that  by  a  sort  of  com- 
mon law,  the  court  will  not  compel  a  party  to  answer  the  opposite  plead- 
ings, or  to  proceed  in  a  case  until  a  reasonable  time,  after  he  has  seen  . 
those  pleadings,  or  bepn  apprized  of  any  preceding  step,  taken  by  his 
adversary.  But  the  course  of  practice,  it  is  conceived,  would  be  facil- 
itated, if  this  matter  were  regulated  by  fixed  rules.  Accordingly,  in 
consequence  of  this  convenience,  and  because  the  court,  in  fact,  requires 
that  notice  be  had, — notifying  the  opposite  party  will,  in  all  cases  in  this 
book,  be  stated  as  one  of  the  requisites  of  properly  filing  pleadings,  or 

'    taking  steps  in  a  tiaae. 

*  WmiamB  v.  Bluni,  2  Mass.  Rep.  207. 
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but  the  plaintiff  recovers  no  costs,  they  abiding  the 
event  of  the  suit. 


Sect.  II.     Pleas  in  Abatement. 

Time  when  pleaded.  All  pleas  in  abatement,  in 
the  Court  of  Common  Pleas,  including  also  pleas  to 
the  jurisdiction,  must  be  filed  within  the  first /our  days 
of  the  return  term,  and  not  afterwards.*  The  Supreme 
Judicial  Court  has  made  no  rule  upon  the  subject.^ 

How  made  and  JUed.  The  plea,  being  written, 
—  and  signed  by  the  defendant's  attorney,  —  except  in 
those  cases,  where  the  rules  of  pleading  require  the 
signature  of  the  party  himself,  or  of  some  person  in 
his  behalf,  other  than  an  attorney, . —  should  be  filed 
with  the  clerk,  within  the  limited  time,  and  notice 
thereof  be  given  to  the  opposite  party.  The  clerk 
will  then  minute  the  time  of  filing  it,  either  on  the  back 
of  the  plea,  or  on  the  docket,  or  on  both,  which  min- 
ute is  evidence  of  the  fact. 

These  pleas  are  not,  m  our  practice,  required  to  be 
verified  by  affidavit,  as  in  England. 

Subsequent  pleadings.  If  the  plea  in  abatement, 
have  been  properly  filed,  the  plaintiff  must  reply,  or 
demur  to  it,  for  the  court  will  not  quash  a  plea  in  abate- 
ment, however  bad,  on  motion.* 

In  the  English  practice,  if  the  plea  contain  sufficient 
matter  in  abatement,  and  the  plamtiff  cannot  deny  it. 


^  36th  Rule  of  C.  C.  Pleas.    Appendix  B. 

'  In  CampheU  v.  SHleSj  9  Mass.  Rep.  217.  the  court  say,  that  a  plea  in 
abatement  may  be  filed  in  the  Supreme  Courts  in  an  action  originating 
there,  at  any  time  before  an  imparlance, 

*  The  King  v.  Cooke,  2  Bam.  &  Cress.  618. 
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he  may  enter  a  *^  cassetur  billa,'*  on  the  roll,  as  a 
matter  of  course,  without  payment  of  costs,  and  then 
deliver  another  declaration.*  But  with  us,  it  is  pre- 
sumed, that  in  such  a  case,  the  plaintiff  could  only  be- 
come nonsuit,  and  would  be  liable  to  all  the  conse- 
quences,  as  to  costs,  &c.  of  a  nonsuit. 

The  pleadings,  subsequent  to  a  plea  in  abatement, 
are  filed  within  the  same  time,  and  in  the  same  manner, 
as  those  subsequent  to  a  plea  in  bar,  —  the  rules  as 
to  which,  are  stated  in  the  next  section. 

If  the  plaintiff  reply,  and  an  issue  of  fact  be  joined, 
it  is  tried  like  any  other  issue  of  fact.  If  he  demur, 
and  the  issue  be  one  of  law,  it  is  tried  like  any  other 
issue  of  law.  Trials  both  of  issues  of  fact  and  law, 
will  be  considered  hereafter. 

Judgment.  1.  For  plaintiff.  If  there  be  an  W5t*e 
of  fact,  on  a  plea  m  abatement,  and  a  verdict  for  the 
plaintiff,  the  judgment  is  peremptory,  that  he  re- 
cover ;*  and  the  jury  should  assess  the  debt  or  dam- 
age.'* But  upon  demurrer  to  the  plea  in  abatement, 
or  to  a  replication  to  such  a  plea,  that  is,  if  there  be 
an  issue  of  law,  judgment,  if  for  the  plaintiff,  is  not 
final,  but  merely,  that  the  defendant  answer  over.* 
So  on  a  replication  by  the  plaintiff,  of  nul  tiel  record, 
the  judgment,  if  for  the  plaintiff,  is  merely  respon- 
deat ouster.^ 

2.  For  'defendant.    Judgment  for  the  defendant,  on 

*  2  Arch.  Pract  3, 236. 

*  Gilb.  C.  P.  53.  1  Ld.  Ray,  594.  *  2  Ld.  Ray.  1022.  Eichom  v. 
Le  MaUre,  2  Wila  Rep.  367.  Bowen  v.  ShqicoU,  1  EasL  Rep.  542.  Chis- 
hw  y.  SmUhj  2  Bos.  &  PulL  Rep.  388. 

'  Ibid. 

^  Ibid.  2  Saund.  210  g.  note  a  Anonymous,  1  Wils.  Rep.  302. 
Barker  v.  Fcnrtsty  1  Strange,  532.    Yelv.  112. 

*  Ibid. 
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a  plea  in  abatement,  in  all  cases^  whether  upon  an 

issue  of  fact  or  of  law,  is,  that  the  writ  be  quashed  ;* 

—  unless  where  the  matter  pleaded  in  abatement  is 

some  temporary  disability,  such   as  infancy,  &c.  in 

which  case  the  judgment  is,  that  the  plaintiff  remain 

without  day,  until,  Slc.^ 

If  therefore,  the  judgment  on  a  plea  m  abatement, 

be  for  the  defendant,  in  any  case,  or  for  the  plaintiff, 
on  verdict,  the  action  is  thereby  disposed  of,  subject 
however,  to  an  appeal,'  or  to  a  reservation  of  ques- 
tions of  law,  which  will  be  considered  Kereafter.  But 
if  the  judgment  be,  that  the  defendant  answer  over,  he 
must  plead  anew,  and  he  cannot  plead  another  plea 
in  abatement,  of  the  same  degree  as  the  one  overrul- 
ed.* The  case  then  proceeds,  under  the  new  plead- 
ing, m  the  manner  stated  in  this  section,  —  if  the  new 
plea,  be  in  abatement,  —  and  if  in  bar,  in  the  manner 
pointed  out  in  the  next  section  —  but  in  either  case, 
without  reference  to  the  former  pleadings,  —  until  an 
issue  of  fact,  or  law  arises,  to  be  tried.  ^ 

Chats.  If  judgment  be  for  the  plaintiffs  on  a  ver- 
dict in  his  favor,  upon  an  issue  in  fact,  he  is,  of  course, 
entitled  to  costs,*  for  as  we  have  seen,  the  judgment  in 
such  case  is  final.  But  if  the  issue  be  one  of  law,  and 
found  for  him,  as  the  judgment  is  only  that  the  defen- 
dant answer  over,  there  is  no  judgment  for  costs,  but 
they  abide  the  final  result  of  the  suit.® 

Where  the  judgment,  on  a  plea  in  abatement,  is  for 
the  defendant  J  there  is  this  distinction,  in  the  English 


^  1  Bac.  Abr.  Abatement,  P.  29. 
•  1  Chitty'B  Plead.  457. 
«  Stat  1784.  ch.  28.  s.  8. 

^  For  tbe  order  of  pleas  in  abatement,  see  2  Arch.  Pract  4.    2  Saund. 
40,41. 
»  1  Chitty  Plead.  458. 
Mbid.    Haine$  y.  Cori%s»y  A  Mm.  Kep.  659. 
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practice,  as  to  costs,  that  if  it  be  on  an  issue  in  facty 
the  defendant  is  entitled  to  costs,  but  not  on  an  issue 
in  law.^ 

With  us,  however,  the  defendant,  in  either  'case, 
would  be  considered  the  prevailing  party,  and  a§  such, 
entitled  to  costs.^ 


Sect.  III.     Pleas  in  Bar. 

How  made  and  JUed.  Pleas  in  bar,  are  either  the 
general  issue^  or  special  pleas. 

When  the  general  issue  only  is  pleaded,  the  plea  is 
simply  written  on  the  back  of  the  writ,  and  signed  by 
the  defendant's  counsel,  —  the  similiter  is  written  un- 
derneath, and  signed  by  the  plaintiff's  counsel,  —  and 
the  case  then  goes  to  trial. 

If  there  be  a  speci^il  plea,  or  more  than  one,  under 
leave  to  plead  double,  they  should  be  reduced  to  writ- 
ing,—  signed  by  counsel,  and  filed  with  the  clerk. 
The  defendant  should  notify  the  plaintiff  of  his  having 
filed  the  plea. 

The  same  remark  may  be  made  of  all  the  pleadings, 
subsequent  to  a  plea  in  bar,  —  the  replication,  &c. 
They  should  all  be  reduced  to  writing,  signed  by  the 
counsel  of  the  respective  parties,  filed  with  the  clerk, 
and  notice  thereof  given  to  the  adverse  party.  From 
them,  when  completed,  there  results,  the  issue  of  fact 
or  of  law,  —  and  the  case  is  then  ready  for  trial. 

Time  of  JUing  pleadings.  There  are  no  general 
rules  in  our  practice,  as  to  the  time  of  filing  pleadings. 

'  1  Chitty*s  Plead.  458.     Garland  v.  ExUm,  1   Salk.  194.    1  Tidd. 
Pract.  .566. 

'  Haines  v.  CnHiss,  4  Maas.  Rep.  G5&.    Thomas  y.  WkUcy  12  Mass. 
Rep.  367.  V 
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When  the  general  issue  only  is  pleaded,  it  need  not 
be,  and  seldom  is,  filed,  until  just  before  the  trial  com- 
mences;—  it  is  generally  written  on  the  writ,  as 
above  stated,  while  the  clerk  is  calling  the  jury. 

As  to  special  pleas,  it  is  a  rule  of  the  Supreme 
Judicial  Court,*  that  in  all  actions  brought  there  by 
appeal,  the  defendant,  or  tenant,  if  he  intend  to  plead 
specially,  shall  file  his  plea,  within  ttvo  days  after  the 
action  is  entered,  (the  day  of  the  entry  to  be  reckoned 
as  one,)  unless  for  reasons  stated  in  the  rule,  the  court, 
on  motion,  assign  a  further  time,  and  if  the  plea  be  not 
filed  within  the  time  prescribed  in  this  rule,  or  that 
assigned  by  the  court,  the  defendant  loses  his  right  to 
plead  specially,  and  must  plead  the  general  issue,  file 
a  general  demurrer,  or  be  defaulted. 

By  the  rules,  both  of  the  Supreme  Judicial  Court,* 
and  Court  of  Common  Pleas,?  —  when  an  action  shall 
be  continued,  with  leave  to  amend  the  declaration  or 
pleadings,  —  or  for  the  purpose  of  making  a  special 
plea^  replication,  &/C.  if  no  time  be  expressly  assigned 
for  filing  such  amendment  or  pleadings,  the  same  shall 
be  filed  in  the  clerk's  office,  by  the  middle  of  the  vaca- 
tion after  the  term,  when  the  order  is  made ;  and  in 
such  case,  the  adverse  party  shall  file  his  plea  to  the 
amended  declaration,  or  his  answer  to  the  plea,  repli- 
cation, Slc.  by  the  first  day  of  the  term  to  which 
the  action  is  continued  as  aforesaid.  And  if  either 
party  neglect  to  comply  with  this  rule,  his  prior  plead- 
ings shall  be  stricken  out,  and  judgment  entered  of 
nonsuit  or  default,  as  the  case  may  require,  unless  the 


'  Reg.  Gen.  S.  J.  C.  5.    Appendix  A. 
'  Reg,  Gen.  S.  J.  C.  4.    Appendix  A. 
*  9tb  Rule  C.  C.  Pleas.    Appendix  £.« 
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court,  for  good  cause  shewn,  shall  allow  further  time 
for  filing  such  amendment,  or  other  pleadings. 

With  these  two  exceptions,  special  pleas  and  all  sub- 
sequent pleadings  may  be  filed  at  the  convenience  of 
the  respective  parties,  with  this  restriction,  both  in  the 
Supreme  Judicial  Court,*  and  the  Court  of  Common 
Pleas,*  that  either  party  may  obtain  a  rule  on  the 
other,  to  plead,  reply,  rejoin,  Slc.  within  a  given  time 
to  be  prescribed  by  the  court :  —  and  if  the  party  so 
required,  neglect  to  file  his  pleadings  at  the  time,  all 
his  prior  pleadings  shall  be  stricken  out,  and  judgment 
entered  of  nonsuit  or  default,  as  the  case  may  require, 
unless  the  court,  for  good  cause  shewn,  shall  enlarge 
the  rule. 

From  the  pleadings  thus  made  and  filed,  at  their 
termination,  arises  the  issue  of  fact  or  law.  There  is 
no  other  formal  making  of  the  issue,  — as  in  the  Eng- 
lish practice, —  the  pleadings  as  filed,  constituting  the 
only  record  of  the  issue,  for  the  purposes  of  the  trial. 
The  next  step,  therefore,  after  the  pleadings  are  com- 
pleted, in  our  practice,  is,  the  trial,  which,  together 
with  the  subject  of  verdicts,  judgments,  and  costs,  will 
be  considered  under  their  respective  heads. 


Sect.  IV.     Demurrer. 

The  fourth  mode  of  answering  the  plaintiff's  decla- 
ration, is  by  demurrer,  —  which  is  either  general  or 
special. 

Time  of  filing.    In  the  Court  of  Common  Pleas, 


^  Reg.  Gen.  S.  J.  ^  9.    Appendix  A. 
^  8th  Rule  C.  C.  Pleas.    Appendix  B. 
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all  demurrers  to  declarations  must  be  filed  during  the 
first  your  days  of  the  return  term,  and  cannot  be  after- 
wards.* In  the  Supreme  Judicial  Court,  there  is  no 
rule  upon  the  subject. 

A  demurrer  to  the  declaration,  is  sometimes  used 
by  agreement  of  the  parties,  merely  as  hform,  for  the 
purpose  of  removing  a  case  from  the  Court  of  Com- 
mon pleas,  to  the  Supreme  Judicial  Court.  This  will 
be  considered,  in  treating  of  Appeals.  It  need  only  be 
remarked  in  this  connexion,  that  when  so  used,  it  is 
not  subject  to  the  above  limitation  of  time,  but  is  filed 
at  any  time  the  parties  may  agree. 

It  will  also  be  observed,  that  the  foregoing '  rule  of 
the  Court  of  Common  Pleas,  is  confined  to  demurrers 
to  declarations.  —  Demurrers  to  subsequent  pleadings, 
as  to  the  time  of  filing  them,  fall  within  the  rules  of 
other  pleadings  generally,  which  have  been  stated 
under  the  pre^ceding  head  of  pleas  m  bar. 

Mode  of  filing.  A  demurrer,  like  other  pleadings, 
should  be  in  writing, — signed,  and  filed  with  the 
clerk,  and  notice  given. 

At  whatever  stage  of  the  pleadings,  a  demurrer  is 
filed,  the  party,  whose  pleadings  are  demurred  to, 
must  join  in  the  demurrer.  An  issue  of  law  is  then 
formed,  which  is  to  be  tried  by  the  court. 

By  a  rule  of  the  Court  of  Common  Pleas,  if  in  the 
same  cause,  there  be  an  issue  in  fact  and  an  issue  in 
law,  the  issue  in  law  shall  be  first  argued  and  deter- 
mined, unless  the  court,  for  good  cause,  otherwise 
direct.* 

Judgment  and  costs.    1.  For  plaintiff.    We  have 


*  d6tb  Rule  0.  C.  Pleas.    Appendix  B. 

*  23d  Rule  C.  C.  Pleas.    Appendix  B. 
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already  seen,  that  on  demurrer  to  a  plea  in  abatement, 
or  to  a  replication  to  a  plea  in  abatement,  judgment 
for  the  plaintiff  is  not  final,  —  but  simply  that  the  de- 
fendant answer  over  ;*  —  and  that  the  plamtiff  does 
not  recover  costs.^ 

In  other  cases,  judgment,  if  for  the  plamtiff,  is  final, 
where  the  amount  claimed  is  a  sum  certain.  But  if 
the  action  be  for  damages,  in  assumpsit,  &c.  the  judg- 
ment is  interlocutory,  —  and  the  plaintiff  must  have 
his  damages  assessed  by  the  clerk,  —  or  move  the 
court  to  have  themassessed  by  a  jury. 

2.  For  defendant.  Judgment  on  a  demurrer,  for 
the  defendant,  is  always  final,^  and  he,  *of  course,  is 
entitled  to  costs. 

Withdrawing  demurrer.  If  the  decision  be  against 
the  party  demi)rring,  he  will  generally  be  allowed, 
upon  payment  of  costs,  to  withdraw  his  demurrer 
and  plead  or  reply ;  —  but  this  is  within  the  discretion 
of  the  court.* 


Sect.  V.     Trustees'  Answers. 

Appearance  of  trvstees.  All  the  trustees  sum- 
moned in  any  trustee  process,  must  appear,  before  the 
court,  and  at  the  return  day,  named  in  the  writ,  or 
they  may  be  defaulted.     This  appearance  is  effected 


'  Ante  pa^  215. 

'  Ante  page  216. 

'  1  Saund.  80.  n.  1. 

*  Collins  V.  Collins,  2  Burr.  Rep.  820.  HotoeU  d  dl.  v.  Mae  hers  et  al. 
4  Term.  Rep.  680.  Note.  For  the  rights  of  the  parties,  as  to  amending^ 
after  demurrer  filed  or  decided, — vide  Chapter  on  Amendment  Supra 
Book  II.  • 
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by  the  entry  of  the  name  of  the  trustees,  or  of  their 
attorney  or  attornies,  under  the  name  of  the  action 
upon  the  docket.* 

Time  of  making  answers.  There  is  no  precise 
time  fixed,  within  which  trustees  must  make  and  file, . 
either  their  original  answers,  or  their  answers  to  the 
interrogatories,  subsequently  filed  by  the  plaintiflF. 
That  it  be  done  within  a  reasonable  time,  is  all  that 
is  required. 

If,  however,  one  summoned  as  trustee,  intend  to 
discharge  himself,  and  to  recover  costs,*  he  must  come 
in  at  the  Jirst  term,  and  declare,  \*  that  he  had  not,  in 
his  hands  or  possession,  at  the  time  the  vn'it  was 
served  on  him,  any  goods,  effects,  or  credits,  of  the 
principal,*'  and  thereupon  submit  himself  to  examina- 
tion. And,  in  practice,  trustees  usually  file  a  general 
answer  at  the  first  term,  — either  the  one  above  stated, 
—  or  declaring,  "that  they  had  not  any  goods,  &c. 
unless  the  court  shall  otherwise  adjudge,  upon  the  ex- 
amination, to  which  they  submit  themselves,"  — or  stat- 
ing the  situation  of  their  transactions  with  the  princi- 
pal, and  praying  the  court  to  determine,  whether  or 
not,  they  are  chargeable  as  trustees,  —  or  admitting^ 


^  Note.  In  the  county  of  Suffolk,  by  a  rule  which  applies  only  to  that 
4^ounty,  eyery  trustee,  who  lives  within  the  county,  when  he  enters  his 
appearance,  must  give  notice  thereof,  to  the  counsel  of  the  plaintifl^  either 
personally,  or  by  leaving  a  notification  at  his  office,  if  he  keep  one  with- 
in the  county,  advising  him,  that  he  has  appeared  in  the  action,  and  will 
be  ready  to  answer  such  interrogatories,  as  may  be  propoi^d  to  him,  on 
some  certain  day,  not  exceeding  three  days,  from  the  time  of  such  ap- 
pearance. And  the  declaration  of  the  trustee,  inserted  in  his  answer, 
and  sworn  to,  will  be  sufficient  to  prove  such  notice.  And  until  such 
appearance  and  notice,  the  trustee  cannot  have  fees  for  attendance. 
35th  Rule  C.  C.  Pleas,  and^een^^  and  aixleenih  rules,  referred  to  therein. 
Appendix  B.  ^ 

'  Stat  1794.  ch.  65.  s.  3, 4. 
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that  they  did  have  property  in  their  hands,  belong- 
ing to  the  principal,  at  the  time  of  the  service  of  the 
writ. 

If  the  plaintiff'  be  not  satisfied  with  the  general 
answer  of  the  trustee,  he.  must  file  his  interrogatories 
with  the  clerk,  and  give  notice  thereof,  to  the  trustee, 
who  must  make  and  file  his  answers  thereto,  and  give 
AOtice  thereof,  to  the  plaintiff.  The  plaintiff  may 
then,  in  like  manner,  file  further  interrogatories,  which 
the  trustee  must,  in  like  manner,  answer,  and  so  on 
alternately,  until  the  examination  is  completed.  These 
interrogatories  and  answers  must  be  respectively  filed 
within  reasonable  tim)es ;  and  if  a  trustee  unreasonably 
neglect  to  answer  interrogatories,  the  court,  on  motion 
of  the  plaintiff,  will  assign  a  day,  by  which  his  answers 
shall  be  filed,  or  the  trustee  defaulted.^ 

By  whom  answers  miLst  be  made.  If  the  trustee 
live  in  the  county,  where  the  writ  is  returnable,  he 
must  answer  in  person,  that  is,  his  own  name  must 
be  signed  to  his  answers.  But  if  he  reside  in  any  other 
county,  he  may  appear  and  answer,  by  attorney.  And 
in  the  latter  case,  if  the  plaintiff  do  not  see  fit,  fiirther 
to  examine  the  trustee,  his  answers,  so  made  by  attor- 
ney, shall  be  deemed  and  taken  to  be  true.^ 

Mode  of  answering.  The  answers  of  the  trustee, 
should  be  in  writing,  and  signed,  either  by  himself,  or 
his  attorney,  according  to  the  rule  just  stated.  Upon 
the  back  of  the  written  answer,  should  be  minuted  the 
names  of  the  counsel  for  the  plaintiff,  and  trustee.* 
And  if  either  party  wish  to  be  heard,  before  the  decis- 


*  35th  Rule  C.  C.  Pleas,  and  seventeenth  rule  referred  to  therein.    Ap- 
pendix B. 

*Stat.l817.ch.  148.8.2. 

*  29th  Rule  C.  C.  Pleas.    Appendix  B. 
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ion  of  the  court,  there  must,  also,  be  minuted,  the 
words,  ^^for  argument."^ 

The  answers,  thus  prepared,  are  filed  with  the  clerk, 
who  minutes  upon  them  and  upon  the  docket,  the  time 
of  receiving  them. 

Making  oath  to  answers.  It  is,  in  no  case,  neces- 
sary, that  the  general  answer,  first  made  by  the  trus- 
tee, should  be  sworn  to,  if  an  examination  upon  in- 
terrogatories be  intended.^  Nor  is  it  necessary, — 
though  it  is  sometimes  practised,  —  that  the  trustee 
should  make  oath  to  each  set  of  answers,  when  he 
files  ,them.  He  may  wait  until  the  examination  is 
concluded,  and  then,  at  once,  make  oath  to* all  his 
answers. 

If  the  trustee  live  in  any  other  county,  than  that,  in 
which  the  writ  is  returnable,  and  the  plaintiff  see  fit 
to  examine  him  upon  oath,  after  he  has  made ,  his  gen- 
eral answer,  the  answers  of  the  trustees  may  be  sworn 
to,  before  any  judge  of  the  Court  of  Common  Ple^s, 
for  the  county,  in  which  he  dwells,  or  before  any  jus- 
tice of  the  peace ;  and  such  answers,  being  duly^filed 
in  the  court,  in  which  the  writ  is  pending,  shall  have 
the  same  effect,  as  if  they  had  been  sworn  to,  in  that 
court.' 

If  the  trustee  live  in  the  same  county,  in  which  the 
suit  is  brought,  he  generally  makes  oath  to  his  answer 
in  court,  before  the  clerk.  But  this  is  not  necessary; 
for  if  he  have  appeared  in  court,  and  submitted  him- 
self to  an  examination  on  oath,  his  answers  may  be 
sworn  to,  in  the  same  manner,  as  if  he  resided  out  of 
the  county.* 

>  29th  Rule  C.  C.  Pleas.    Appendix  B. 

*  Chapman  v.  PhUiips,  8  Pick.  Rep.  25.    Stat.  1817.  ch.  148.  s.  2. 
»  Stat.  1817.  ch.  148.  s.  2. 

*  Ibid. 
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The  answers  of  the  trustees  having  been  duly  filed 
and  sworn  to,  and  the  exammation  completed,  the 
case^  on  the  motion  of  either  party,  in  term  time,  is 
put  on  the  ^*nisi  list/'  and  is  heard,  if  necessary,  and 
determined,  by  the  judge,  at  the  law  sittings  at  cham- 
bers, usually  in  vacation,  without  the  intervention  of  a 
jury.  At  tie  succeeding  term,  the  judgment,  if  made 
up,  is  declared  by  the  judge,  by  which  the  trustee  is 
either  discharged,  and  if  so,  with  full,  or  partial  costs, 
or  without  costs,  accordmg  to  the  rules  hereafter  to  be 
stated,*  —  or  he  is  charged  to  a  certain  amount.^  The 
case  is  thus  disposed  of,  so  &r  as  the  trustee  is  con- 
cerned, unless  it  be  carried  to  the  Supreme  Cowt,' 

When  and  how^  an  assignee  may  become  a  party 
to  a  trustee  process.  If  a  person  summoned  as  trus- 
tee, shall,  19  his  answers,  disclose  an  assignment  to 
another,  of  the  goods,  &/C.  of  the  principal,  in  his 
hands,  —  and  the  plaintiff  shall  object,  that  the  assign- 
ment ought  not  to  defeat  his  attachment,  the  assignee 
so  named,  may,  if  the  court  think  it  just  or  conven- 
ient, become  a  party  to  the  suit,  for  the  purpose  of 
trying  the  validity  and  e£fect  of  the  assignment/ 

Such  assignee  may  so  become  a  party,  either  by  ap- 
pearing voluntarily,  and  claiming  to  be  so  admitted,  -7- 


^  Vide  Chapter  on  Costs. 

*  Note.  By  SiaL  1829.  ck.  128.  «.  2.  a  person,  who  is  summoned  and 
charged  as  trustee,  may  retain  for  counsel  fees ;  the  amount  so  to  be  re- 
tained, and  the  necessity  of  employing  counsel,  to  be  determined  by 
the  court 

'  Note.  The  practice  stated  in  this  section,  is  that  of  the  Court  qf 
Conwum  PUob  only,  —  that  court  being  the  only  one,  to  which  trustee 
writs  could  be  made  returnable,  until  by  the  recent  Ste*.  1833.  ch.  171. 
they  were  allowed,  in  certain  cases,  to  be  brought  to  the  Supreme  Ju- 
dicial Court 

*  Stat  1817.  ch.  149.  s.  1. 
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or  by  coming  into  court,  upon  being  notified  for  that 
purpose,  by  a  summons,  which  the  court,  upon  the 
motion  of  either  party,  is  authorized  to  issue,  to  be 
served  and  returned,  in  such  time  and  manner,  as  the 
court  may  think  the  circumstances  of  the  case  require. 
If  the  supposed  assignee  do  not  appear,  in  pursuance 
of  such  summons,  his  non-appearance  will  be  entered 
on  the  record,  or  the  case  may  be  continued  to  the  next 
term,  for  further  notice  to  the  assignee,  at  the  discretion 
of  the  court.  If  such  assignee  do  not  eventually  appear, 
either  in  person,  or  by  attorney,  then  the  assignment 
shall  have  no  effect,  to  defeat  the  plaintiff's  attachment. 
But  if  he  do  become  a  party,  then  the  validity  of  the 
assignment,  or  its  effect  upon  the  case,  shall  be  tried 
by  the  court,  or  by  a  jury,  as  the  case  may  require  : 
and  on  the  trial,  the  original  defendant  may  be  ad- 
mitted as  a  witness,  upon  the  application  of  either 
party.* 

The  trial,  if  by  the  court,  is  like  a  common  hearing 
upon  trustees'  answers,  —  and  if  by  a  jury,  is  the 
same  as  an  ordinary  jury  trial.  Upon  its  determina- 
tion, the  court  may  award  legal  costs,  for  and  against 
any  of  the  parties,  at  its  discretion ;  —  and  either  party 
may  appeal  fit)m  the  judgment.* 


>  Stat  1817.  ch.  148.8.1. 
'Ibid. 
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CHAPTER  XXL 


Evidence. 


The  mode  of  procuring  the  different  sorts  of  evi- 
dence, that  may  be  used  in  the  trial  of  a  cause,  is  all 
that,  under  this  head,  comes  within  the  limits  of  the 
subject  of  practice. 

And  in  reference  to  this  point,  the  kinds  of  evidence 
so  used,  may  be  reduced  to  these  three,  namely,  docu- 
mentSy  public  or  private,  —  oral  testimony  or  wit- 
nessesy  —  and  depositions. 


Sect.  I.    Documents. 

If  documents,  such  as  statutes,  public  or  private,  — 
records  of  any  courts,  judgments  foreign  or  domestic, 
verdicts,  &c.  be  required  in  the  course  of  a  trial,  the 
party  needing  them,  will  procure  the  originals^  if  ne- 
cessary, at  their  place  of  deposit,  —  or  copies,  where 
they  are  admissible,  authenticated  according  to  the 
laws  of  evidence,  in  the  various  cases.* 

If  deeds,  or  wills,  or  writings  not  under  seal,  or 
books  of  accounts,  or  private  papers  of  any  sort,  be 
required,  the  party,  if  they  be  not  controlled  by  his 
adversary,  will  obtain  and  produce  the  originals,  or 
copies,  where  allowable,  duly  authenticated  :  —  and  in 
cases  where  the  execution  of  such  papers  must  be 
proved,  will  provide  himself  with  the  legal  evidence  of 

^  Vide  1  Stark.  Ev.  150.  for  the  legal  evidence  of  all  such  documents. 
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the  subscribing  witnesses,  or  otherwise,  to  that  point, 
by  oral  testimony,  or  by  depositions/ 

JSTotice  to  produce  papers,  ^c.  If  any  written  in- 
strument, which  would  be  evidence  for  one  party,  if 
produced,  be  in  the  possession  or  control  of  the  other, 
the  former  should  serve  the  latter,  or  his  attorney  or 
agent,  with  a  notice  to  produce  it  at  the  trial.  There 
is  no  particular  form  of  this  notice,  —  but  a  copy  of 
it  should  be  kept,  attested  to  be  a  true  one,  by  the 
person  who  delivers  the  original.  If  the  party  who 
has  the  instrument,  do  not  produce  it,  the  other,  upon 
proving  the  service  of  the  notice,  will  be  permitted  to 
prove  the  contents  of  the  instrument  by  a  copy  or  other 
secondary  evidence,  in  the  same  manner  as  if  it  had 
been  destroyed  or  lost. 

• 

Sect.  II.    Witnesses. 

Subpoena,  The  attendance  of  witnesses,  at  a  trial, 
is  compelled  by  a  subpcma,  which  is  a  judicial  writ, 
directed  to  the  witnesses,  commanding  them  to  appear 
before  the  court,  and  at  the  time  therein  specified,  to 
give  their  evidence  in  the  case  named  in  the  writ. 

Theybrm  of  subpoena,  which  is  used,  in  all  common 
cases,  in  our  practice,  is  prescribed  by  statute.^  It  is 
not  required  to  be  under  seal,'  and  it  may  be  signed, 
in  all  cases,  by  the  clerk  of  each  town  respectively,  or 
by  any  of  the  clerks  of  the  several  courts,*  or  by  any 
justice  of  the  peace.*    It  is  most  generally  signed  by 


'  Vide  1  Stark.  Ev.  330.  for  the  legal  eTidence  of  all  such  docufnenis. 

*  Stat.  1784.  ch.  38.  a.  5. 
» Ibid. 

*  Ibid. 

*  Stat  1783.  ch.  42.  a.  5. 
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one  of  the  counsel  in  the  case,  who  is  a  justice  of  the 

L/€dC6* 

No  particular  mode  of  serving  a  subpoena,  is  direct- 
ed by  the  statute,  nor  need  the  service  be  made  by 
any  particular  person.  If  the  writ  be  served  by  an 
officer,  — •  as  in  practice,  it  generally  is,  —  his  simple 
return  upon  the  back  thereof,  is  evidence  of  the  ser- 
vice.  But  if  served  by  an)^  indifferent  person,  his 
affidavit  is  necessary,  to  shew  that  it  has  been  done. 

In  the  English  practice,  the  names  of  but  four  wit- 
nesses can  be  included  in  a  single  writ  of  subpcena ; 
but  with  us,  there  is  no  limit  as  to  the  number. 

There  is  no  limited  time  before  thei  trial,  within 
which,  a  subpoena  must  be  served.  It  must,  of  course, 
be  done,  so  as  to  give  the  witnesses  summoned,  a  rea- 
sonable time,  to  come  to  the  place  specified,  if  they 
reside  at  a  distance :  but  where  they  are  at  hand,  the 
subpoena  is  generally  served,  at  most  but  the  day 
before  the  trial,  and  often,  after  the  trial  has  com- 
menced. 

The  fees  of  the  witnesses,  for  travel  and  attendance, 
should  be  paid  or  tendered  to  them,  at  the  time  of 
the  service  of  the  subpoena,  or  they  cannot  be  pro- 
ceeded against  for  not  appearing.* 

If  a  witness  who  has  been  regularly  summoned,  and 
to  whom  his  fees  for  travel  and  attendance  have  been 
paid  or  tendered,  neglect  to  appear,  ''having  no  rea- 
sonable let  or  impediment  to  the  contrary,"  the  court, 
on  motion,  will  issue  a  capias,  to  bring  him  before 
them  to  testify,  and  may  fine  him  at  discretion,  not 
exceeding  the  sum  of  six  pounds,  and  order  him  to 


'  Vide  Stat  1784.  cb.  28.  b.  6.    WitnesKs'  fees  for  travel  and  aUend- 
once,  will  be  stated  in  the  Chapter  on  Costs. 
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pay  the  costs  of  such  attachment :  and  such  witness 
is  further  liable  to  the  action  of  the  aggrieved  party, 
for  all  damages  by  him  sustained  by  the  default.^ 

Subpcena  duces  tecum.  If  a  person,  who  is  not  a 
party  to  the  cause,  have  in  his  possession  any  written 
instrument,  &c.  which  could  be  evidence  for  either 
party  at  the  trial,  instead  of  the  common  subpoena,  a 
subpoena  duces  tecuniy  should  be  served  upon  him, 
commanding  him  to  bring  with  him,  and  produce  at 

the  trial,  the  instrument  named. 

» 

This  writ  may  be  made  from  the  common  one,  by 
adding  the  command,  to  bring  the  specified  instrument, 
and  is  signed,  served,  and  returned  in  like  manner  with 
the  former. 

The  witness,  upon  being  duly  summoned,  and  hav- 
ing his  fees  tendered  or  paid  to  him,  must  attend  at 
the  trial  with  the  instrument  required,  and  produce  it 
•  in  evidence,  unless  he  have  some  lawful  or  reasonable 
excuse  for  withholding  it,  of  the  validity  of  which  ex- 
cuse, the  court,  and  not  the  witness,  is  to  judge.^  And 
if  he  fail  lo  obey  the  commands  of  the  subpoena,  he 
will  undoubtedly  be  liable,  as  in  the  case  of  the  com- 
mon writ. 

Habeas  corpus  ad  testificandum.  If  the  witness 
be  in  custody,  at  the  time  of  the  trial,  the  only  way  of 
bringing  him  into  court,  to  give  evidence,  is  by  a  writ 
of  habeas  corpus  ad  testificandum.  This  writ  can 
be  obtained  only  upon  motion  to  the  court,  and,  in  the 
English  practice,  the  application  must  be  accompanied 
by  an  affidavit,  stating  that  the  witness  is  a  material 
one ;  = —  but  this  affidavit  is  not  always  required  in  prac- 


*  Stat.  1784.  ch.  28.  s.  6.    Swift's  Evidence,  105. 

*  Atney  v.  Zicmg-,  9  East  Rep.  473. 
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tice  here.  If  the  motion  is  allowed,  the  writ  is  made 
out,  signed  by  the  judge  allowing  it,  and  directed  to, 
and  left^with  the  oiBcer,  in  whose  custody  the  witness 
is,  who  will  bring  him  up,  on  being  paid  his  reasona- 
ble charges.* 

In  case  of  the  absence  of  a  witness.  The  affida- 
vit which  it  is  necessary  to  make,  in  order  to  obtain  a 
continuance,  on  account  of  the  absence  of  a  material 
witness,  will  be  stated  in  the  chapter  on  Continuance.* 


Sect.  III.     Depositions. 

Causes  in  which  they  may  he  taken.  If  any  person, 
whose  testimony  is  required  in  any  civil  action,  which 
shall  be  pending  in  any  court,  or  before  any  justice  of 
the  peace  in  this  Commonwealth,  and  wherein  the  writ, 
original  summons,  or  complaint,  shall  have  been  served 
on  the  defendant,'  or  be  pending  before  referees  or 
arbitrators, — live  more  than  thirty  miles  from  the  place 
of  trial,  —  or  shall  be  bound  on  a  voyage  to  sea  before, 
or  be  about  to  go  out  of  the  Commonwealth,  and  not 
to  return  in  time  for  the  trial,  — or  shall  be  so  sick,  in- 
firm or  aged,  as  not  to  be  able  to  travel  and  attend  the 
trial, — his  depositionmay  be  taken ;  provided,  the  party 
desiring  such  deposition,  comply  with  the  requisitions 
of  the  statute.* 

Time  when  they  may  be  taken.  Either  party  may 
procure  depositions  to  be  taken,  at  any  time  after  the 
writ  has  been  served  upon  the  defejidant,  and  before 


*  2  Tidd's  Fract.  724. 

*  Supra  Book  II. 

^  Amory  y.  FtUowea^  5  Mass.  Rep.  219. 

*  Stat  1797.  ch,  35.  b.  1. 
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the  trial  or  hearing ;  and  that,  too,  in  term  time,  as 
well  as  in  vacation.  But  if  taken  in  term  time,  it 
must  be  done  in  the  town  where  the  court  is  holden, 
and  at  an  hour  when  the  court  is  not  actually  in  ses^ 
sion,  unless,  upon  good  cause  shewn,  the  court  shall 
specially  order  the  deposition  to  be  taken.* 

Mode  of  procuring  depositions  to  be  taken.  The 
party  intending  to  procure  a  deposition,  must  apply 
to  some  justice  of  the  peace,  who  is  not  of  counsel,  or 
attorney  to  either  party,  or  interested  in  the  event  of 
the  cause.  The  justice  so  applied  to,  need  not  be  the 
one,  before  whom  the  deposition  is  to  be  taken,  but 
may  be  the  same,  or  any  other,  at  the  election  of  the 
party  making  th^  application.^ 

Notice  to  the  opposite  party.  Unless  notice  be 
waived  by  the  opposite  party,  or  his  attorney,  as  may 
be  done,*  the  justice  so  applied  to,  must,  in  all  cases,^ 
issue  a  notice  to  the  opposite  party,  —  the  form  of 
which  notice,  is  prescribed  by  statute,*  —  informing 
him  of  the  name  of  the  person,  whose  deposition  is  to 
be  taken,®  at  whose  request,  and  m  what  suit  it  is  to 
be  used,  and  notifying  him  of  the  time  and  place,  at 
which  it  is  to  be  taken. 

Verbal  notice,  however,  from  the  justice  who  is  to 
take  the  deposition,  will  supersede  the  necessity  of 
such  formal  notice.^ 


^  Reg.  Gen.  6.  J.  C.  12.    Appendix  A.    14th  Rule  C.  C.  Pleas.    Ap- 
pendix B.    Vide  Jones  d  aL  v.  S^r^  et  ai.7  Mass.  Rep.  251. 
•Statl817.  ch.  181.B.  1. 
»Ibid. 

*  Ibid. 

»  Stat.  1797.  ch.  35.  s.  2. 

*  Minot  V.  Bridgewater,  15  Mass.  Rep.  492. 
7  Stat  1817.  ch.  181.  s.  1. 
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Service  of  notice.  But  if  such  formal  notice  be  re- 
sorted to,  as  it  generally  is,  to  prevent  any  question, 
it  must  be  served  on  the  adverse  party,  or  his  attorney, 
by  leaving  an  attested  copy  thereof,  at  his  last  and 
usual  place  of  abode,  allowing  time  for  his  attendance 
after  being  notified,  not  less  than  at  the  rate  of  one 
day,  Lord's  days  exclusive,  for  every  twenty  miles* 
travel.* 

Where  there  are  several  plaintiflfe  or  defendants,  in 
any  action,  notice  to  one  of  them,  in  whichever  of  the 
two  ways  given,  is  sufficient.^ 

By  whom  served.  The  notice  may  be  so  served 
either  by  a  disinterested  person,  —  or  by  the  sheriff 
or  his  deputy  of  the  county,  or  the  constable  of  the 
town,  where  such  adverse  party,  or  his  attorney  lives. 
If  by  the  former,  his  affidavit  is  necessary  to  prove 
the  notice  :  —  but  if  by  either  of  the  oflScers  named, 
his  return  on  the  notification,  will  be  suflScient  proof.' 

JVbtice  to  attorney.  If  the  adverse  party  in  any 
case,  live  more  than  twenty  miles  from  the  place  of 
taking  any  deposition,  and  his  attorney  shall  live  within 
that  distance,  the  notice,  as  above,  shall  be  served 
upon  the  attorney,  instead  of  upon  the  party  himself. 
But  no  person  for  this  purpose,  shall  be  considered 
such  attorney,  until  he  shall  have  indorsed  the  writ, 
or  indorsed  his  name  on  the  summons  lefl  with  the 
defendant,  —  or  have  appeared  for  his  principal  in  the 
cause,  - —  or  have  given  written  notice  to  the  opposite 
party,  or  his  attorney,  that  he  is  such  attorney.* 

Notice  so  given  to  an  attorney,  who  appears  of 


'  Stat  1797.  ch.  35.  s.  2. 

*  Ibid. 

*  Ibid. 

*  Ibid. 
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record,  will  always  be  sufficient ;  for  his  right  to  ap- 
pear, in  such  case,  cannot  be  questioned  by  the 
party  whom  he  represents.* 

Summons  to  deponent  If  the  party,  applying  to 
have  the  deposition  taken,  desire  it,  the  justice  applied 
to,  will  also  issue  his  summons  to  the  deponent,  in  the 
form  prescribed  by  statute,'  requiring  him  to  appear 
at  the  time  and  place  specified,  to  testify  in  the  case 
namjd. 

Service  of  summons.  This  summons  must  be 
served  in  the  same  manner,  as  the  notice  ,to  the  ad- 
verse party.  And  if  the  deponent,  after  having  been 
duly  summoned,  and  havmg  had  his  fees,®  tendered  to 
him,  neglect  to  appear,  he  shall  be  subject  to  like 
actions,  forfeitures^  and  attachment  as  are  provided  by 
law,  where  witnesses  are  summoned  to  court,  and  do 
not  appear.* 

Mode  of  taking  dqfpositions.  At  the  time  and 
place  appointed,  the  party,  who  requested  the  deposi- 
tion to  be  taken,  and  the  opposite  party,  if  he  see  fit, 
or  their  attomies,  together  with  the  deponent,  assem- 
ble before  the  justice,  who  is  to  take  the  deposition. 
The  party,  who  caused  the  deponent  to  be  sunmioned, 
first  examines  him,  and  the  opposite  party,  if  present, 
cross-examines  him.  The  questions  of  each  party,  in 
their  order,  together  with  the  deponent's  answers  to 
them,  and  the  objections  which  either  party  may  make 
to  any  questions  put  by  the  other,  are  written  down,  at 
the  time  the  questions  are  put,  objections  made  or  an- 


»  Smilh  V.  BauHHich,  7  Pick.  Rep.  137. 
'Stat  1797.  ch.  35.  8.  4. 

^  Ibid.    The  amount  of  deponents'  fees  will  be  stated  in  the  Chapter 
on  Costs. 
*  Stat  1797.  eh.  35.  s.  4. 
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sweps  given,  either  by  the  justice,  or  by  the  deponent 
himself,  or  some  disinterested  person,  in  the  presence  of 
the  justice ;  but  never  by  a  party  to  the  case/  When 
the  examination  on  both  sides  is  concluded,  and  the 
result  reduced  to  writing,  the  deposition  must  be  sign- 
ed and  sworn  to  by  the  deponent.  The  justice,  having 
then  affixed  to  it  the  certificate  prescribed  by  statute,^ 
must  either  deliver  the  deposition  with  his  own  hand, 
to  the  court,  or  justice,  &c.  for  which  it  is  taken,  — 
or  seal  it  up  and  direct  it  to  such  court,  justice,  &c. 
and  in  the  latter  case,  the  deposition  must  remain 
under  his  seal^  until  opened  in  court,  or  by  such  jus- 
tice, ^Jjc* 

Opening  depo^tions.  The  depositions  having  been 
so  returned  to  court,  by  the  justice,  must  be  opened 
and  filed  with  the  clerk,  at  the  term  for  which  it  is 
taken,  and  will  then  be  used,  if  the  trial  of  the  case, 
in  which  it  is  taken,  come  on  at  that  term.  But  if  the 
action  be  continued,  the  deposition  must  remain  on  the 
files,  and  will  be  open,  when  offered  on  trial,  to  the 
same  objections,  as  at  the  term  when  it  was  opened. 
If  not  so  left  on  the  files,  it  cannot  be  used  by  the 
party  who  originally  produced  it  ;*  but  such  party  may, 
if  he  see  fit,  withdraw  it  during  the  same  term ;  in 
which  case,  it  shall  not  be  used  by  either  party.* 

After  the  depositions  are  taken,  and  returned  to  the 
court,  by  the  justice,  by  whom  they  were  taken,  the 


^  Anuny  ▼.  FtUoweSj  5  Mass.  Rep.  219. 
'  Stat  1797.  ch.  35.  a  3. 
'  Ibid. 

*  Vide  Goff  y.  Qoff,  1  Pick.  Rep.  475.    PtMer  v.  Lttda  et  al.l  Pick. 
Rep.  309. 

*  Reg.  Gen.  S.  J.  C.  10.    Appendix  A.    12th  Rule  C.  C.  Pleas.    Ap. 
pendix  B. 
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party,  at  whose  instance  they  were  taken,  may  cause 
the  same  to  be  opened,  at  any  time,  by  the  clerk  of 
the  court,  who  will  minute  the  fact  upon  the  depo- 
sition. 

2.  Taking  depositions  by  commission.  By  the 
seventh  section  of  Stat.  1797.  ch.  36.  the  justices  of  the 
Supreme  Judicial  Court,  or  of  the  Court  of  Common 
Pleas,  may  grant  a  dedimus  potestatem,  to  have  de- 
positions taken  either  within  or  without  the  Common- 
wealth, in  any  action  pending  in  such  courts  respect- 
ively, on  such  terms  and  conditions,  as  they  from  time 
to  time,  shall  prescribe. 

This  mode  of  taking  depositions  by  a  commission 
from  the  court,  is  resorted  to,  where  the  depositions 
are  to  be  taken  in  other  states,  or  in  foreign  countries. 
It  may  be  used,  however,  when  the  deponent  is  in  the 
Commonwealth ;  but  it  seldom  is,  the  former  method 
in  such  case,  being  more  convenient. 

Application  for  commission.  Either  party  may 
apply  for  a  Commission,  at  any  time  after  the  writ  has 
been  served  upon  the  defendant,  and  before  the  trial ; 
the  application,  however,  should,  in  all  cases,  be  made 
within  a  reasonable  time,  after  the  necessity  for  it  is 
known  to  exist,  for  the  court  will  not  continue  an  ac- 
tion, to  await  the  return  of  a  commission,  when  there 
has  been  any  omission  or  neglect,  in  taking  it  out.* 

The  application  may  be  made  either  in  term  time, 
or  in  vacation.  If  made  in  term  time,  it  must  be  to 
the  court,  who  will  appoint  the  commissioners ;  but  if 
in  vacation,  it  may  be  made  to  the  clerk,  in  which 
case,  the  commission  will  be  directed  to  any  justice  of 


'  Vide  Rules  of  Supreme  Court,  for  the  county  of  Suffolk,  4.    Ap- 
pendix A. 
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the  peace,  notary  public,  or  other  officer  legally  em- 
powered to  take  depositions  or  affidavits,  in  the  state 
or  country,  where  the  deposition  is  to  be  taken,  unless 
the  parties  agree  on  commissioners.  The  application 
need  not  be  in  writing,  in  either  case,  —  but  being  ver- 
bally made,  is  minuted  by  the  clerk  on  the  docket,  and 
the  privilege  is  thereby  secured.* 

Filing  interrogatories,  <$-c.  The  party  applying  for 
the  commission  must,  in  each  case,  file  his  interroga- 
tories  in  the  clerk's  office,  and  give  notice  thereof  to 
the  adverse  party,  or  to  his  attorney,  seven  days,  at 
least,  before  taking  out  the  commission,  and  one  day 
more,  for  every  ten  miles  such  party  or  his  attorney 
may  live  from  the  clerk's  office.  The  adverse  party, 
within  such  seven  or  other  number  of  days,  according 
to  the  distance  of  his  residence  fi'om  the  clerk's  office, 
must  file  therein,  his  cross-mterrogatories,  if  he  in- 
tend to  file  any ;  and  if  either  party  object  to  any  of 
the  interrogatories  or  cross-interrogatories  of  the  other, 
he  should  minute  his-  objection  under  the  same,  before 
the  commission  issues,  although  the  court  will  not 
hear  the  objection  until  the  return  of  the  commission.' 

Issuing  and  return  of  commission.  The  interroga- 
tories and  cross-interrogatories  having  been  duly  filed, 
they  must  be  annexed  to  the  commission,  which  the 
clerk  will  then  issue.  The  commission  is  under  the 
seal,  and  tested  by  the  Chief  Justice  of  the  court  fi-om 
which  it  issues,  —  directed  to  the  commissioners,  gen- 
erally, by  name,  and  requestmg  them  to  take  the  an- 
swers to  the  interrogatories,  &c.  annexed,  and  to 


'  Reg.  Gen.  S.  J.  C.  11.    Appendix  A.    13th  Rule  C.  C.  Pleas.    Ap- 
pendix B. 
*  Anon.  2  Pick.  Rep.  165. 


238  DEPOSITIONS.  [CH.  XXI. 

return  the  whole.  The  commission,  when  duly  pre- 
pared, is  delivered  by  the  clerk,  to  the  party  who  ap- 
plied for  it,  by  whom  it  is  forwarded  to  the  commis- 
sioners. '  When  executed,  it  is  returned  by  them  imder 
seal,  to  the  clerk's  office,  and  when  there,  it  is  open- 
ed, filed,  and  must  be  kept  in  the  same  manner  as 
depositions  taken  in  the  other  mode. 

Tlie  commission  generally  specifies  the  names  of  the 
commissioners,  and  also  the  names  of  the  witnesses, 
whose  depositions  are  to  be  taken,  and  it  should  always 
specify  the  latter,  when  they  are  known.* 

A  commission,  however,  may  be  issued,  directed  to 
any  magistrate,  to  take  the  deposition  of  any  witness 
that  may  be  produced ;  but  where  either  party  applies 
for  sudi  a  general  commission,  the  opposite  party,  on 
application  to  a  judge  of  the  court »  at  his  chambers, 
may  procure  an  order  to  the  clerk,  to  insert  a  direc- 
tion, that  he,  or  his  agent  at  the  place  where  the  depo- 
sition is  taken,  shall  have  notice  of  the  time  and  place 
of  the  taking  thereof.  And  if  such  direction  be  not 
inserted  in  the  commission,  and  such  notice  be  not 
given,  the  deposition  will  be  rejected.* 

*  Bryant  a  id.  r.  CommonweaUh  Insurance  Campas^  Suffolk,  Nov. 
1830. 
•Ibid. 
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CHAPTER  XXII. 
Jury. 

How  selected.  Soon  after  the  settlement  of  this 
country,  the  practice  was  adopted,  of  electing  the 
jurors  for  every  court,  from  among  the  people ;  and 
this  was  continued  for  many  years.  But  now,  jurors 
are  drawny  —  the  mode  of  doing  which,  as  also  the 
qualifications  of  jurors,  is  regulated  by  statute. 

The  selectmen  of  each  town  or  district,  must  pro- 
vide, and  cause  to  be  kept,  in  their  respective  towns, 
a  jury  box  ;  and  must,  once  in  three  years,  at  least, 
prepare  a  list  of  such  persons,  as  are  legally  qualified 
to  serve  as  jurors,  and  having  written  their  names 
upon  tickets,  cause  them  to  be  placed  in  the  jury  box.* 

And  there  must  be  provided  and  constantly  kept  in 
the  box,  to  be  drawn  when  required,  a  number  of 
jurors  equal  at  least,  to  one  for  every  sixty  persons 
which  the  town  shall  contain,  computing  by  the  last 
census.^ 

Q^ualifications  of  jurors.  The  list  which  the  se- 
lectmen  are  directed  to  prepare,  musf  contain  the 
names  of  "  such  persons,  under  the  age  of  seventy 
yearsj  as  they  shall  judge  well  qualified  to  serve  as 
jurors,  being  persons  of  good  moral  character,  and 
qualified,  as  the  constitution  directs,  to  vote  m  the 
choice  of  representatives.' 

'  StaL  1812.  ch.  141.  s.  3. 
» Ibid.  8. 3. 

^  Ibid.  8. 2.    Note.  By  the  constitution,  as  it  stood  when  the  statute 
last  cited,  was  passed,  and  before  the  amendments  made  in  1890,  the 
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Term  of  service  of  jurors.  No  person  is  liable  to 
be  drawn,  or  to  serve,  on  any  jury,  at  any  court,  oftener 
than  one  term  in  three  years.^ 

Persons  exempted  from  serving  as  jurors.  The 
persons  exemptedfrom  serving  upon  juries  are,  —  the 
Governor,  Lieutenant  Governor,  counsellors,  judges, 
clerks  of  the  common  law  courts,  secretary  and  trea- 
surer of  the  Commonwealth,  loan  and  revenue  offi- 
cers, judges  and  registers  of  probate,  registers  of 
deeds,  settled  ministers  of  the  gospel,  officers  of  any 
college,  preceptors  of  incorporated  academies,  physi- 
cians and  surgeons  regularly  authorized,  cashiers  of 
incorporated  banks,  sheriffs  and  their  deputies,  mar- 
shals and  their  deputies,  counsellors  and  attornies  at 
law,  justices  of  the  court  of  sessions,  criers  of  the  ju- 
dicial courts,  constables  and  constant  ferrymen.^ 

All  engine  men  are  excused'  from  being  chosen  or 
drawn,  to  serve  as  jurors  in  any  court,  in  all  cases, 
where  the  town,  to  which  they  belong,  shall,  at  a^ 
legal  meeting  of  its  inhabitants,  by  vote,  declare  the 
expediency  of  excusing  such  persons,  from  serving  as 
jurors.'*  ^ 

If  any  person,  whose  name  shall  be  in  the  jury 
box,  shall  be  convicted  of  any  scandalous  crime,  or 
guilty  of  any  gross  immorality,  his  name  shall  be  with- 
drawn from  the  jury  box,  by  the  selectmen.* 


persons,  qualified  to  vote  in  the  choice  of  representatives,  were,  "  every 
male  person  being  twenty  one  years  of  age,  and  resident  in  any  partic- 
ular town  in  this  Commonwealth,  for  the  space  of  one  year  next  pre- 
ceding, having  a  freehold  estate,  within  the  same  town,  of  the  annual 
income  of  three  pounds,  or  any  estate,  of  the  value  of  sixty  pounds." 

'  Stat.  1812.  ch.  141.  s.  2. 

»  Ibid. 

3  Stat.  1808.  ch.  25. 

*  Stat.  1807.  ch.  140.  s.  2. 
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Haw  summoned.  The  several  counties,  exceptmg 
Suffolk,  Dukes,  and  Nantucket,  are  divided  into  jury 
districts,  —  the  number  of  which  cannot  be  less  than 
four,  nor  more  than  twelve,  in  each  county,  —  from 
which  the  jurors  are  drawn,  so  as  to  make  the  burden 
fall  on  the  several  towns,  as  nearly  as  may  be,  equally 
and  in  rotation/ 

Jurors  are  summoned  by  the  writ  of  venire  facias, 
which,  at  common  law,  is  directed  to  the  sheriff,  com- 
manding him  to  cause  to  come,  the  required  number 
of  good  and  true  men,  and  leaving  the  selection  to 
him. 

In  this  state,  the  writs  of  venire  facials  are  directed 
to  the  constables  of  the  various  towns,  by  the  clerks 
of  the  several  courts,*  who  then  deliver  them  to  the 
sheriffs  of  the  counties,  to  be  by  them,  forwarded  to 
the  respective  constables.^  The  constables  are  then 
required  to  notify,  in  usual  form,  the  selectmen,  town- 
clerk,  and  freeholders  of  their  towns,  to  meet,  at  least 
six  days,  and  not  more  than  twenty  days,  before  the 
sitting  of  the  court,  to  which  the  venire  is  returnablei, 
and,  at  such  meeting,  to  draw  from  the  jury  box,  the 
required  number  of  jurors.*  The  jurprs  having  been 
drawn,  at  such  meeting,  in  the  manner  prescribed  by 
statute,^  the  constable  must  summon  them,  at  least, 
four  days,  before  the  sitting  of  the  court,  and  make 
seasonable  return,  of  his  venire,  with  his  doings 
thereon,  to  the  court,  whence  it  issued*^ 


*  Stat  1807.  cb.  140.  s.  3. 
*Ibid. 

>  Ibid.  8. 4. 

*  n>id.  8.  5. 

*  Ibid.  8.  6. 
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If  necessary,  at  any  court,  the  venire  may  direct 
the  drawing  of  ttpo  sets  of  jurors,  the  latter  to  be  called 
provisional  jurors.  The  proceedings,  however,  are 
precisely  the  same.^ 

Return  of  the  venire  facias.  By  a  rule  of  the 
Supreme  Judicial  Court,*  every  venire  facias^  must  be 
made  returnable  into  the  clerk's  office,  by  ten  of  the 
clock  in  the  forenoon,  of  the  first  day  of  the  term,  and 
the  jurors  shall  be  required  to  attend  at  that  time; 
excepting  only,  when  in  case  of  a  deficiency  ^f  jurors, 
the  court  shall  order  an  additional  venire  facias  in 
term  time,  in  which  case,  the  same  shall  be  made  re- 
turnable forthwith,  or  at  such  time,  as  the  court  shall 
order.* 

The  constables,  therefore,  must  make  return  of  their 
y  writs  of  venire^  at  the  time  and  place  specified  therein. 
And  their  returns,  as  in  all  other  cases,  should  state 
their  doings,  so  that  it  may  appear,  whether  or  not, 
they  have  complied  with  the  statute ;  though  in  some 
cases,  the  court  have  allowed  deficiencies  in  this  res- 
pect, to  be  supplied.  Thus  where  a  constable  had 
omitted  to  insert  the  name  of  a  juror,  in  his  return  of 
the  venire,  the  juror  was,  nevertheless,  put  upon  the 
panel,  on  his  making  oath,  that  he  had  been  sum- 
moned.^ 

So,  where  it  did  not  appear  by  the  constable's  return 
on  the  venire,  at  what  time,  he  smnmoned  the  jurors, 
they  were  put  upon  the  panel,  on  his  making  oath, 
that  he  had  duly  summoned  them.^ 

. 

'  Stot.  1807.  ch.  140.  8. 12. 

*  Reg.  Gen.  S.  J.  C.  38.    Appendix  A. 
^  Ibid.    Stat.  1807.  ch.  140.  s.  7. 

*  PattermnCB  Cast  6  Mass.  Rep.  486. 

*  Anonymous,  1  Pick.  Rep.  196. 
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Penalties.  Penalties  are  imposed  by  the  statute,* 
upon  the  selectmen,  constables,  town-clerks,  clerks 
of  courts,  and  sheriff,  for  any  unjustifiable  neglect  of 
duty,  in  the  summonmg  or  drawing  of  jurors,  or  in 
returning  the  venire  ;  —  and  also  upon  any  juror,  who 
shall  unnecessarily  neglect  to  appear  at  court,  after 
having  been  duly  drawn,  and  notified  to  attend.* 

How  empannelled.  The  writs  of  venire  facias 
having  been  returned  into  court,  the  clerk  makes  out 
a  list  of  the  traverse  and  petit  jurors  returned,  arrang- 
ing them  alphabetically.^  This  being  done,  they  are 
sworn  as  jurymen,  for  the  trial  of  all  civil  actions,  that 
may  come  before  them.  The  first  twelve  on  the 
list,  compose  the  firstj  and  the  next  twelve  the 
second  jury  ;  and  the  remainder,  if  any,  are  severally 
swom,and  remain  in  attendance,  during  the  term,  as 
supemumerarieSf  to  supply  any  vacancies  that  may 
occur.* 

The  juries,  being  thus  empannelled,  will  each  elect  ^ 
a  foreman,  who  will  act  as  such,  in  the  trial  of  all 
civil  actions,  durmg  the  term.'^ 

Talesmen.  If,  fix)m  any  cause,  there  should  be  a 
deficiency  of  jurors,  in  any  case  which  is  called  on 
trial,  the  court  may  direct  the  sheriff  or  his  deputy, 
or  in  case  of  his  being  interested,  a  coroner,  or  any 
disinterested  person,  to  retwn  one  or  more  jurors,  but 
never  exceeding  Jive  in  any  particular  case,  de  talibns 
circumstantibus.^  Such  jurors  ought  regularly,  to  be 
returned  for  each  case,  in  which  they  serve  ;  yet 

*  Stat  1807.  ch.  140.  s.  17. 
»  IWd. 

'StaLl807.ch.  140.8.10,11. 

« Ibid.  8. 11. 

*Ibid. 

•  Ibid,  a  7. 
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where  one  was  empannelled  a  second  time,  without 
being  specially  returned  for  the  case,  this  was  holden 
to  be  no  objection  to  the  verdict.* 

Challenges.  Challenges,  at  common  law,  are  of 
two  Junds,  namely,  challenges  to  the  array ^  —  and 
challenges  to  the  polls. 

Challenges  to  the  array.  A  challenge  to  the  array, 
— being  an  exception  to  the  whole  pane],  not  for  any 
defect  in  the  jurors,  but  on  account  of  some  partiality 
or  default,  in  the  sheriff  or  other  officer,  who  arrayed 
the  panel,^  —  cannot  be  made,  in  our  practice,  as  the 
manner  of  drawing  and  empanneliing  juries  with  us, 
is  entirely  different  from  that  at  common  law,  and 
as  we  have  seen,  altogether  independent  of  any  influ- 
ence from  the  sheriff. 

Challenges  to  the  polls.  Challenges  to  the  polls, 
are  exceptions  to  one  or  more  of  the  jurors,  individu- 
ally, and  are  divided  into  two  kinds,  namely,  pTvaci- 
pal  challenges y  and  challenges  to  the  favor. 

1 .  Principal  challenges  to  the  polls.  The  causes 
of  principal  challenges  to  the  polls,  are  such  matters, 
as  carry  with  them,  prima  facie,  evident  marks  of  sus- 
picion, either  of  malice  or  favor.  And,  m  our  prac- 
tice, these  causes  may  be  classed  under  two  heads.^' 


*  Amhera  v.  flcwfley,  1  Pick.  Rep.  38.  Rowland  v.  Giffordy  1  Pick. 
Rep.  43.  note. 

*  Co.  Litt  156  a.    3  Black.  Coram.  359. 

^  Note.  At  common  law,  (Co.  LitL  156  eu)  the  causes  of  principal 
challenge  to  the  polls,  are  classed  under ybiir  heads,  viz.  1.  Propter  hon- 
oris  rtspedwn.  2.  Propter  defectum.  3.  Propter  affectum.  4.  Pi^opter 
delictum. 

The  first  of  these  classes,  is  inapplicable  in  this  country,  as  depending 
on  a  title  of  nobility.  The  first  head  in  the  text,  embraces  the  second 
and  fourth^  —  and  the  second  head  in  the  text,  the  third  of  these 
classes. 


CH.  XXII.]  JURY.  245 

First  Objections  to  the  qualifications  and  capacity 
of  the  juror,  —  as  that  he  is  an  alien,  —  or  an  infant, 
—  or  a  person  non  compos,  —  or  that  he  has  not  the 
requisite  understanding,  character,  or  property ;  —  or 
that  he  has  not  been  properly  drawn,  or  summoned. 

Secondly.  Objections  on  account  of  some  bias, 
actual  or  presumed,  —  as  that  the  juror  is  of  kin  to 
either  party,  within  the  ninth  degree,^  —  or  that  there 
is  an  aflSnity,  or  relationship  by  marriage,  between  the 
juror  and  one  of  the  parties,  if  it  be  a  subsisting  affin- 
ity at  the  time  of  the  challenge,  or  there  be  issue  of 
the  marriage  alive,  otherwise,  it  is  only  a  challenge  to 
the  favor,^  —  or  that  the  juror  has  been  chosen  by 
one  of  the  parties,  as  an  arbitrator  in  the  same  cause, 
and  acted  as  such,®  —  or  that  he  has  formerly  served 
as  a  juror,  in  the  same  cause,  —  or  that  he  has  declar- 
ed his  opinion,  on  the  question  in  controversy,^  pro- 
vided such  opinion  were  not  merely  hypothetical,^  — 
or  that  there  is  an  action  implying  malice,  depending 
between  the  juror  and  either  party,  — or  that  the  juror 
is  interested  in  the.  cause,  or  that  he  is  the  master,  ser- 
vant, tenant,  or  attorney  of  either  party,  or  is  a  mem- 
ber of  the  same  society  or  corporation, — or  that  he 
has,  by  money,  entertainment,  or  in  any  way,  been 
bribed  by  either  party.® 

By  Stat  1807.  ch.  76.  s.  6.  no  person  shall  be 
allowed  to  sit  upon  a  jury,  for  the  trial  of  any  action, 

*  Finch.  L.  401. 

'  Co.  LitL  157  h.    3  Black.  Comm.  363.    Cain  y.  Inghamj  7  Cowen. 
Rep.  479. 
» Ibid. 
^  Pringle  v.  Huse^  1  Cowen.  Rep.  432.  and  note  1. 

*  DureU  v.  Mosher,  8  Johns.  Rep.  347. 

*  Co.  Litt  157.    Gilb.  C.  P.  95.    3  Black.  Comm.  363.    Boote's  Suit 
at  Law,  158.    Vide  3  Salk.  81. 
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where  the  value  of  buildmgs  and  improyements  are  to 
be  ascertained,  or  the  value  of  the  premises  to  be  es- 
timated, by  the  verdict,  where  such  person  shall  be 
interested  in  a  similar  question,  either  as  proprietor 
or  occupant,  but  the  same  shall  be  good  cause  of 
challenge. 

Challenges  to  the  polls ,  when  and  how  made.  It  is 
a  general  rule,  that  all  challenges  to  the  polls,  should 
be  made  before  or  at  the  trial,  and  that,  if  then  omitted, 
the  objections  will  be  considered  as  waived.*  But  if 
the  cause  of  challenge  were  not  then  known,  or  if  the 
party,  after  making  the  requisite  examination,  had 
failed  to  discover  the  objection,  —  or  if  it  appear,  that 
fraud  has  been  practised,  or  injustice  done,  the  court, 
upon  application  after  verdict,  would  grant  a  new 
trial.* 

Though  a  challenge,  or  exception  to  a  juror,  if  not 
taken  at  the  time  of  empannelling,  cannot  be  made 
afterwards,  —  yet  if  the  judge  improperly  overrule  a 
challenge,  the  party  challenging  is  not  concluded,  by 
proceedmg  in  the  trial,  from  availing  himself  of  the 
objection,  to  set  aside  the  verdict.' 

2.  Challenges  to  the  polls  for  favor.  Challenges 
to  the  favor,  are  where, the  party  has  no  principal  chal- 
lenge, but  objects  only  some  probable  circumstances 
of  suspicion,  as  intimacy,  acquaintance,  and  the  like.* 

They  are  of  the  same  nature,  with  principal  chal- 
lenges, for  bias,  mterest,  &c.  but  of  an  inferior  de- 


*  RoUins  V.  jfme«,  2  New  Hamp.  Rep.  349.    Jeffries  et  aL  v.  RandaU^ 
14  MasB.  Rep.  205.    AnUurat  v.  HadUy,  1  Pick.  Rep.  38.  and  note  1. 

*Ibjd. 

'.  Blake  v.  MUspaughy  1  Johns.  Rep.  31& 

*  3  Black.  Comm.  363.  Stdnbach  v.  Columbian  Jns.  Co.  2  Caines' 
Rep.  129. 
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gree.  The  general  rule  of  law  being,  "  that  the  juror 
must  stand  mdifferent,  as  he  stands  unsworn/'^  any 
objection,  which,  though  probable,  is  not  sufficiently 
prima  fade^  to  amount  to  matter  for  a  principal  chal- 
lenge, may  be  the  ground  of  a  challenge  to  the  &vor. 
The  causes,  therefore,  of  challenges  to  the  fiivor,  are 
infinite. 

Challenges  to  the  polls ^  how  tried.  1.  JiU  jpnnci- 
pcd  challenges  to  the  polls  are  tried  by  the  court, 
without  the  intervention  of  triors. 

2.  All  challenges  to  the  polls  for  favor,  are  tried 
by  triorSy  under  oath.  These  triors,  if  the  first  jury- 
man called  be  challenged,  are  two  indifferent  persons, 
appointed  by  the  court.  If  they  find,  that  the  person 
challenged  stands  indifferent,  he  and  the  two  triors  try 
the  next ;  and  when  another  is  found  indifferent,  and 
sworn,  the  triors  are  superseded,  and  the  two  first, 
sworn  on  the  jury,  try  the  rest.» 

A  juror  may,  himself,  be  examined  on  his  voire  dire, 
as  to  such  grounds  of  challenge  only,  as  are  not  to 
his  discredit  or  dishonor.  And  by  statute,^  in  this 
state,  the  court,  on  motion  of  either  party  in  a  suit, 
shall  put  any  juror  upon  his  oath,  whether  he  is  in 
any  way,  related  to  either  party,  —  or  has  formed  or 
given  any  opinion,  —  or  is  sensible  of  any  particular 
interest  or  prejudice  in  the  cause :  and  if  not  indiffer- 
ent, another  juror  shall  be  called. 

So,  where  a  person,  not  summoned,  was  sworn,  and 
sat  upon  the  jury,  in  the  name  of  a  person,  who  was 
summoned,  and  the  irregularity  was  noticed  before 


»  Co.  Litt  157  h. 

*  Co.  Lin.  158.    3  Black.  Comm.  363. 

'  Stat  1807.  ch.  140.  8. 9. 


w 


248  JURY.  [CH.XXII* 

verdict,  a  new  trial  was  granted.*  But  it  is  not  im- 
perative on  the  party,  in  such  cases,  to  proceed  in  the 
trial ;  and  if  a  proper  challenge  be  overruled,  he  will 
not  be  nonsuited,  for  refusing  to  proceed.^ 

If  a  juror  be  objected  to,  at  the  time  of  the  trial, 
and  the  fact  objected  to  be  inquired  into,  by  examin- 
ing the  juror  upon  oath,  according  to  the  statute,  and 
he  be  adjudged  to  stand  indifferent,  —  the  same  ob- 
jection cannot  be  made  a  ground  for  granting  a  new 
trial,  though  evidence  to  support  it,  be  afterwards  dis- 
covered.^ 

All  challenges  to  the  polls  are  made  ore  tentLs. 


'  Dovey  v.  Hohsouj  6  Taunt  Rep.  460. 

'  Gardner  v.  Turner^  9  Johns.  Rep.  260.  Pringh  v.  JHu^e,  1  Cowen 
Rep.  432. 

^  Borden  y.  Borden^  5  Mcuss.  Rep.  67, 80.  Vide  Jeffries  et  al,  y.  JRan- 
doll,  14  Mass.  Rep.  205. 


^P' 
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CHAPTER  XXIII. 
Trial  and  Verdict. 

Sect.  I.     Trial. 

In  what  cases  a  trial  is  had  by  jury.  By  the  Con- 
stitution of  the  United  States,*  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty 
dollarSy  the  right  of  trial  by  jury  shall  be  preserved : 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined, in  any  court  of  the  United  States,  than  accord- 
ing to  the  rules  of  common  law. 

By  the  Constitution  of  Massachusetts,^  it  is  provided, 
that  "in  all  controversies  concerning  property,  and  in 
all  suits  between  two  or  more  persons,  except  in  cases 
in  which  it  has  heretofore  been  otherwise  used  and 
practised,  the  parties  have  a  right  to  a  trial  by  jury : 
and  this  method  of  procedure  shall  be  held  sacred, 
unless,  in  causes  arising  on  the  high  seas,  and  in  such 
as  relate  to  mariners'  wages,  the  legislature  shall  here- 
after find  it  necessary,  to  alter  it. 

In  Shirley  v.  Lunenburg j^  it  was  holden,  that  ques- 
tions relative  to  the  settlement  and  removal  of  paupers, 
might  be  tried  without  a  jury.  Such  questions,  the 
court  say,  come  within  the  exception  in  the  constitu- 
tion, of  cases,  "  in  which  it  has  heretofore  been  other- 
wise used  and  practised;'*  and  fi'om  the  settlement  of 


^  Art  VII.  of  the  Amendments. 
*  Part  I.  Art.  15. 
'  11  Mass.  Rep.  379. 

22 


250  COURSE  OF  TH£  TRIAL.  [CH.  XXIII. 

the  country,  they  have  been  uniformly  heard  and  de- 
termined, by  the  court  of  General  Sessions  of  the 
Peace,  without  the  intervention  of  a  jury. 

The  civil  actions,  of  which  justices  of  the  peace 
have  jurisdiction,*  come  within  the  same  exception. 

In  Mountfort  v.  Hall,^  it  is  intimated,  that  prose- 
cutions for  the  breach  of  the  militia  laws,  likewise  fall 
within  the  same  exception. 

In  Charles  River  Bridge  Corporation  v.  Warren 
Bridge  Corporation,^  the  question  was  discussed,  how 
far  this  constitutional  provision  embraced  proceedings 
in  equity.  The  court  waived  any  decision  of  the 
point,  but  intimated  that  they  should  always  grant  a 
trial  by  jury,  when  claimed,  unless  the  claim  appeared 
to  be  vexatious,  or  for  delay ;  and  $uch  has  been  the 
practice. 


Sect.  H     Course  op  the  Trial. 

The  pleadings  having  been  filed,  and  the  jury  em- 
panneled,  the  cases,  upon  the  trial  list,  come  on  in 
their  order,  for  trial,  subject  to  the  rules,  which  have 
already  been  stated.* 

Jury  fees.  Before  a  cause  is  opened  to  the  jury, 
the  jury  fees  must  \>e  paid,  by  the  plaintiff  or  appel- 
lant :  —  if  unpaid,  the  attorney  of  the  plaintiff  or 
appellant,  will  be  responsible  for  them,  unless  the 


>  Stat.  1807.  ch.  123.  s.  1. 

^  1  Mass.  Rep.  443. 

•  7  Pick.  Rep.  344,  368. 

^  Ante  Chap.  XIX.  page  206, 208. 
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court,  upon  a  subsequent  nonsuit,  or  default,  see  fit  to 
remit  them.^ 

Opening  the  case.  1.  By  which  party.  The  gen- 
eral rule  is,  that  the  party  having  the  affirmative  of 
the  issue,  and  consequently  the  burden  of  proof,  shfaU 
open  and  close  the  case  to  the  jury. 

Where  there  is  a  plea  of  the  general  issue,  and  a 
special  plea,  and  the  general  issue  is  not  waived,  the 
plaintiff  i^all  open  and  close.  But  if  the  defendant^ 
at  the  openmg  of  the  trial,  waive  the  general  issue, 
he  may,  in  the  Court  of  Common  PleaSf  open  and 
close«^  This  latter  rule,  however,  is  not  applied  in 
the  Supreme  Court.^ 

But  in  both  courts,  where  the  defmdant  pleads 
only  a  special  plea  in  avoidance  or  justification,  and 
issue  is  taken  upon  it,  he  shall  open  and  close,  —  as  in 
an  action  of  trespass  quare  clausumfregity  where  the 
defendant  pleads  soil  and  fi-eehold,  without  the  general 
issue.^  If,  however,  the  replication  to  such  special 
plea,  confess  and  avoid  it,  as  in  case  of  the  plea  of 
infancy,  where  a  new  promise  is  replied,  it  seems  that 
the  plaintiff  again  acquires  the  right  of  opening  and 
closing/ 

Where  there  are  several  issuei^,  the  plaintiff  op^ns 
and  closes,  if  he  have  affirmed  upon  any. 

In  an  action  of  rq)leviny  if  the  (tefendant  plead  prop- 
erty in  himself,  or  in  a  stranger,  the  plaintiff  shall 


^  Reg.  GeD.  S.  J.  G.  36.  Appendix  A.  26th  Rule  C.  C.  PJeas.  Ap- 
pendix B. 

'  28th  Rule  C.  C.  Pleas.    Appendix  B. 

'  Ayer  y.  Austin^  6  Pick.  Rep.  225. 

^  Vide  Dams  v.  Mason,  4  Pick.  Rep.  156.  Ayer  v.  Austin^  6  Pick. 
Rep. 225.  Brooks dal.Exors.y.  Barrett etal.7F\ck. Rep. Oi.  28th  Rule 
C.  C.  Pleas.    Appendix  B. 

» Ibid. 
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open  and  close.*  And  in  the  argument  of  all  ques- 
tions, arising  upon  the  answers  of  trustees,  the  plainr- 
tiff  shall  open  and  close.* 

2.  Manner  of  opening.  The  counsel  for  the  party, 
who  has  the  right  of  opening,  —  or  the  junior  counsel, 
where  there  are  two,  —  commences  by  reading  to  the 
jury,  the  declaration  in  the  writ,  together  with  the 
subsequent  pleadings.  He  then  shortly  states  to  them 
the  substance  of  these  pleadings,  and  the  points,  upon 
which  issue  has  been  joined,  and  which  they  are  to 
determine.  He  then  states  the  facts  and  circumstances 
of  the  case,  the  substance  of  the  evidence  which  he  in- 
tends to  adduce,  and  its  application  to  the  points  of  the 
case ;  and  he  also  remarks  upon,  and  cites  his  author- 
ities for,  any  principles  of  law,  on  which,  together 
with  the  matters  of  fact,  the  jury  will  have  to  found 
their  verdict.  He  may  also  state  the  matter  of  de- 
fence, if  it  appear  from  the  record,  or  from  a  notice 
of  set-off,  or  the  like,  and  also  the  evidence,  by  which 
he  can  disprove  it. 

Calling  and  swearing  vntnesses.  The  opening 
counsel  then  calls  his  witnesses,  who  are  sworn  by  the 
clerk,  or  presiding  judge. 

In  the  administration  of  oaths,  in  this  Common- 
wealth,^ the  ceremony  of  lifting  up  the  hand,  must  be 
practised,  with  such  exceptions,  as  to  Mahometans, 
and  other  persons,  who  believe  that  an  oath  is  not 
binding,  unless  taken  in  their  accustomed  manner,  as 


'  28th  Rule  C.  C.  Pleas.    Appendix  B. 

« Ibid. 

^  Stat.  17d7.  ch.  35.  s.  10.  Catholics  are  permitted  to  make  oatb, 
upon  the  Holy  Evangelists,  holding  the  book  in  their  hands  and  kiss- 
ing it 
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the  several  courts  shall  find  necessary  for  the  execu- 
tion of  the  laws. 

Quakers  are  in  all  cases,  allowed  to  affirm.^ 

Examination  of  toitnesses.  The  witnesses  called, 
are  then  severally  examined,  —  the  junior  counsel  gen- 
erally conducting  the  examination,  though  the  senior 
counsel  may  put  any  questions,  that  he  pleases.  When 
the  examination  in  chief  of  each  witness  is  concluded, 
the  opposite  counsel  may  cross-examine  him. 

It  is  impossible  to  furnish  any  specific  directions,  as 
to  the  mode  of  examining  witnesses,  for  this  depends 
upon  the  peculiar  circumstances  of  each  case,  —  the 
character  of  the  witnesses,  —  and,  in  no  small  degree, 
upon  the  talent  and  experience  of  counsel.  There 
are  a  few  general  rules  upon  this  subject,  as  also  upon 
the  mode  of  cross-examining  witnesses ;  but  they  be- 
long more  properly  to  the  subject  of  evidence,  —  in 
the  treatises  upon  which,  they  are  stated  at  length.* 

The  opening  counsel,  also  produces,  and  reads 
to  the  jury,  any  documents  upon  which  he  relies, 
and  any  depositions,  that  may  have  been  taken  in  the 
case. 

When  a  witness  is  supposed  to  he  incompetent. 
The  circumstances,  which  wholly  disqualify  a  person 
as  a  witness,  are.  First.  The  want  of  religious  belief, 
such  as  renders  the  party  incapable  of  the  obligation 
of  an  oath.  —  Secondly.  The  infamy  of  his  character. 
—  Thirdly.  A  legal  interest  in  the  result  of  the 
cause.'* 

If  the  witness  offered  be  supposed  to  be  incompe- 

^  Ibid.  B.  9.    Stat  1810.  ch.  127.  s.  1. 
*  Vide  1  Stark.  Ev.  119—150. 
'9Stark.  Ey.393. 
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'  tent  from  want  of  religious  belief,  he  may  be  asked 
before  he  is  sworn,  whether  he  "  believes  in  the  exis- 
tence of  a  God."  This  seems  now  to  be  the  only 
question,  that  goes  to  the  competency,  for  it  has  been 
holden,  in  this  state,^  that  a  question  as  to  the  belief 
of  the  witness,  *'  in  a  future  state  of  rewards  and  pun- 
ishments,''-^ which  was  formerly  coupled  with  the 
other,  as  a  test  of  competency,  —  goes  only  to  the 
credibility  of  a  witness. 

If  a  child  be  oflFered  as  a  witness,  the  court  will 
first  examine  him,  as  to  his  sense  of  the  obligation  of 
an  oath,  before  permitting  him  to  be  sworn. 

If  the  incompetency  arise  from  the  infamy  of  the 
witness,  this  objection  ought  also  to  be  taken,  before 
he  is  sworn.  If  he  have  been  convicted  of  a  crime,  a 
record  of  the  conviction  should  be  produced  ;*  for  a 
witness  is  not  bound  to  answer  a  question,  upon 
the  subject  of  any  oflFence  imputed  to  him,  which 
would  subject  him  to  punishment.  Whether  he  is 
bound  to  answer  a  question,  to  his  own  disgrace 
merely,  is  not  settled,  —  but  it  seems,  that  such  a 
question  may  be  asked.^ 

tWhere  the  incompetency  arises  fi-om  interest,  it  was 
formerly  necessary,  to  make  the  objection,  before  the 
witness  was  sworn  in  chief,  and  to  swear  and  examine 
him  as  to  his  interest,  on  the  voire  dire,  and  it  was 
holden,  that  the  objection  could  not  be  taken,  after  an 
examination  in  chief.  But  by  the  present  practice,  the 
objection  may  be  taken,  after  the  witness  has  been  ex- 


^  Hunscom  v.  Hunacom,  15  Mass.  Rep.  184. 

»  2  Stark.  Ev.  716. 

^  1  Stark.  Ev.  137—144. 
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amined  in  chief ;  and  if  his  interest  appear  at  any  • 
stage  of  the  trials  his  testimony  may  be  set  aside.^ 

The  defence  and  evidence.  When  t^e  party  who 
opened  the  case,  has  thus  examined  his  witnesses,  and 
gone  through  his  evidence,  —  the  junior  counsel  of  the 
opposite  party  states  to  the  jury,  the  matter  of  his 
client's  defence,  —  the  evidence  which  he  shall  adduce 
in  support  of  it,  —  and  remarks  upon  the  case  and 
evidence  of  the  other  party,  so  far,  as  to  make  his  own 
case  mtelligible.  He  then  calls  his  witnesses,  who 
are  sworn,  examined,  and  cross-examined,  in  the  man- 
ner, already  referred  to,  —  and  also  produces  any 
written  evidence  that  he  intends  to  introduce.  When 
the  evidence  is  all  in,  the  senior  counsel  in  the  defence, 
argues  the  case  fully  to  the  jury,  and  thus  closes  it  on 
his  part 

The  reply.  After  the  senior  counsel  for  the  defence, 
has  thus  closed  the  case,  on  his  part,  —  the  senior 
counsel  of  the  opening  party  does  the  same,  on  his 
side,  hy  a  full  argument  to  the  jury,  and  the  case  is 
then  closeji  on  both  sides. 

Judge* 8  charge.  When  the  case  is  closed  on  both 
sides,  the  judge  sums  it  up,  that  is,  he  states  to  the 
jury,  the  matters  really  in  dispute  between  the  parties ; 
recapitulating,  from  his  notes,  the  evidence  given  on 
both  sides,  and  making  his  remarks  upon  it,  when 
necessary.  If  there  be  any  questions  of  law  involved 
in  the  case,  he  states  to  them  the  principles,  upon 
which  the  case  must  be  decided,  and  the  manner  in 
which  they  must  be  applied,  and  their  bearing  upon  the 
case.     He  also  states  to  them,  if  necessary,  the  form,  in 

>  1  Stark.  Ev.  122. 
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which  their  yerdict  must  be  given.  The  case  is  then 
committed  to  the  jury.* 

Deliberation  of  the  jury.  After  the  cause  has  thus 
been  committed  to  the  jury,  unless  they  agree  upon 
their  verdict,  without  quitting  the  jury  box,  they 
retire  to  a  room  provided  for  the  purpose,  to  delibe- 
rate upon  their  verdict,  —  a  sworn  officer  accompany- 
ing and  taking  charge  of  them. 

After  they  have  retired,  they  are  not  allowed  to 
speak  with  any  person,  except  the  officer  who  keeps 
them,  and  not  with  him,  until  they  have  agreed  upon 
their  verdict.  Neither,  after  having  so  retired,  can 
they  receive  any  new  evidence.  Even  the  judge,  who 
presided  at  the  trial,  is  not  permitted  to  give  any  in- 
structions or  directions  to  the  jury,  respecting  the 
cause,  unless  in  open  court,  and  where  practicable,  in 
the  presence  of  both  parties.  Any  such  communica- 
tion, will  be  a  good  ground  for  a  new  trial.* 

It  is  the  practice  here,  to  sufier  the  jury,  to  take 
with  them,  all  the  written  evidence,  which  has  been 
used  in  the  case,  though,  at  common  law,  the  prac- 
tice is  different.  In  the  English  courts,  they  are  al- 
lowed to  take,  only  letters  patent,  deeds  under  seal, 
and  exemplifications  of  depositions  in  chancery :  but 
they  may  take  other  books  and  papers  not  under  seal, 
by  consent  of  parties.® 

The  jury  should  remain  together,  until  they  are 
discharged  by  a  verdict,  or  by  order  of  court.     By  the 


*  The  subjects  of  ^ pleas  puis  darrein  coidinuanct^  —  "  hUXs  of  excep-^ 
tions^  and  ^demurrers  to  evidtncty^  —  which  are  incident  to  that  of  the 
trial  of  causes,  will  be  considered,  under  their  respective  heads,  in 
Book  li. 

*  Sargent  v.  Roberts  et  al.  1  Pick,  Rep.  337. 
'  1  Arch.  Pract.  197, 198. 
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established  practice  of  the  courts,  however,  juries  are 
frequently  permitted,  whep  they  are  out  during  a  long 
adjournment  of  the  court,  or  for  the  night,  to  seal  up 
their  verdict,  when  they  have  agreed,  and  then  to 
separate/ 

By  Stat.  1807.  ch.  140.  s.  16.  it  is  provided,  that 
if  a  jury,  after  due  and  thorough  deliberation  on  any 
civil  cause,  with  which  they  may  be  charged,  shall  re- 
turn into  court,  without  having  been  able  to  agree  on 
a  verdict,  it  shall  be  in  the  discretion  of  the  court,  ex- 
plaining to  them  its  understanding  of  questions  of  law, 
tf  any  should  be  proposed,  and  re-stating  what  the 
testimony  of  any  witness  was,  should  that  be  requested 
by  the  jury,  to  send  them  out  again  for  further  delib- 
eration :  and  if  the  jury  should  return  a  second  time, 
without  being  able  to  agree  on  a  verdict,  they  shall 
not  be  liable  to  be  sent  out  a  third  time,  unless  they 
shall  state  some  legal  difficulties  for  explanation,  which 
have  not  been  previously  attended  to  by  the  court. 
.  Return  of  the  jurtfj  and  delivery  of  the  verdict. 
When  the  jury  have  agreed  upon  their  verdict,  they 
return  into  court,  and  bring  with  them  their  verdict,  in 
all  civil  cases,  in  writing,  and  also  under  seal,  if,  by 
permission  of  the  court,  they  have  separated,  after 
having  agreed.  The  verdict  is  then  read  aloud  by  the 
clerk,  who  asks  the  jury,  if  they  affirm  the  same ;  — 
for  a  verdict  is  not  valid  and  final,  until  pronounced 
and  recorded  in  open  court,  and  before  it  is  thus 
affirmed,  the  jury  may  vary  the  verdict,  as  first  return- 
ed by  them.*    And  after  the  verdict  is  received,  the 


WH 


*  Vide  mtulow  v.  Draper,  8  Pick  Rep.  170. 

*  Boot  V.  Sherwood,  6  Johns.  Rep.  68.  BlackUy  v.  Shddon,  7  Johm. 
Rep.  32. 
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jury  may  be  polled,  at  the  request  of  the  party  against 
whom  it  is,  that  is,  the  jury  may  be  asked  individually, 
whether  they  agree  to  the  verdict,  as  it  is  read,  and 
then  either  juror  may  disagree  thereto.*  The  court, 
however,  are  not  bound  to  poll  the  jui-y.*  But  when 
they  have  given  their  verdict,  and  have  affirmed  it,  it 
is  beyond  recall,  and  the  jury  are  discharged  of  the 
case.  No  juror  can  then  be  allowed  to  say,  that  he 
will  not  agree  to  it,'  —  or  that  he  agreed  •  to  it,  upon 
mistaken  principles  ;*  —  nor  can  the  affidavit  of  the 
jurors  be  read,  to  impeach  their  verdict.* 

When  the  verdict  has  been  thus  returned,  and  affirm- 
ed, it  is  marked  on  the  docket  by  the  clerk,  and  is  con- 
sidered as  then  recorded,  although  the  record  of  the 
case  is  not,  in  &ct,  made  up,  until  afterwards. 


Sect.  III.     Verdicts. 

Verdicts  are  of  two  kinds,  general  and  special. 
The  former,  are  where  the  jury  find,  that  the  defend- 
ant was  ^^guUty,'*  or  *'not  guilty;**  —  "did  pro* 
mise/'  or  ^' did  not  promise,''  Slc.  The  latter,  are 
where  they  find  a  special  statement  of  &cts,  and  refer 
the  question  of  law  upon  the  &cts,  to  the  court. 

1 .  Special  verdicts.  The  right  of  the  jury  to  re- 
turn special  verdicts,  was  introduced  by  Stat.  West.  2. 


>  TbiH.    The  People  v.  Denton,  2  Johns.  Ca8..376.    Vide  ParroU  et 
al.  V.  Thacherdal.9  Pick.  Rep.  42a 

*  Roppa  V.  Barker  etoLA  Pick.  Rep.  239. 
»  1  Keb.  416. 

*  Bridge  V.  EggUston,  14  Mass.  Rep.  245. 

*  Dana  v.  Tuehtr,  4  Johns.  Rep.  487.    But  vide  SmUk  v.  CkeWum,  3 
Caines'  Rep.  57. 
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Af uch  formality  is  required  in  framing  them  •/  but  in 
our  practice,  they  are  seldom  resorted  to,  as  the 
same  object  is  more  easily  obtained,  by  the  jury  find- 
ing a  verdict,  isubject  to  the  opinion  of  the  court,  upon 
the  report  of  the  evidence,  by  the  judge  who  presides 
at  the  trial. 

2.  Genercd  verdicts.  Haw  framed.  General  ver- 
dicts ought  to  be  framed,  in  the  words  of  the  issue 
tendered  f  but  if  they  are  not,  the  court  will  put  them 
in  form,  according  to  the  justice  of  the  case,  before 
they  are  affirmed,  if  the  point  in  issue  can  be  collected 
from  the  finding.* 

And  the  verdict  should  find  the  whole  issue  tried,* 
and  nothing  more.  If  a  jury  should  find  facts  not  sub- 
.mitted  to  them,  besides  finding  the  issue,  such  im- 
proper findmg  will  be  rejected  as  surplusage,*  —  as  if 
they  should  undertake  to  find  costs  for  either  party, 
with  which  subject,  they  have  nothing  to  do.^ 

It  is  the  duty  of  the  party,  in  whose  favor  the  ver- 
dict is  rendered,  to  see  that  it  is  put  in  regular  form; 
and  this  is  usually  done  at  the  bar,  before  the  verdict 
is  afiirmed. 

Return  of  the  verdict,  4*c.  The  manner  of  re- 
turning, affirming,  and  recording  the  verdict,  has  been 
stated  in  the  preceding  section. 

Where  there  are  several  cotints  in  the  declaration. 
If  there  be  a  general  verdict,  on  a  declaration  contain- 
ing several  counts,  the  plaintiff  may,  at  any  time  dur- 

*  2  Tidd's  Pract.  798.    Vide  Walker  v.  Dewing  et  aL8  Pick.  Rep.  520. 

*  Gerrtsk  v.  2Vain,  3  Pick.  Rep.  124.  Harding  v.  Brooks,  5  Pick. 
Rep.  244. 

'  Porter  v.  Rummery,  10  Mass.  Rep.  64. 

*  3  Salk.  372, 374.     Clark  v.  Lamb,  6  Pick.  Rep.  512. 

*  Bacon  v.  CaUender,  6  Mass.  Rep.  303. 

*  Lincoln  Y.  Hapgood  etal.  11  Mass.  Rep.  358. 
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ing  the  term,  on  motion,  have  leave  to  amend  the  ver- 
dicty  and  enter  it  on  any  count,  on  which  the  evidence 
by  law,  would,  at  the  trial,  have  entitled  him  to  re- 
cover, and  may  haVe  leave  to  strike  out  of  his  decla- 
ration, any  defective  counts.* 

The  privilege  secured  to  the  plaintiff,  by  this  rule, 
IS  an  important  one ;  for  if  any  of  his  counts  are  de- 
fective, and  he  take  a  general  verdict  upon  them  all, 
it  may  be  set  aside.^ 


^  d2d  Rule  C.  C.  Pleas.    Appendix  B. 

*  Vide  Hancock  d  cL  v.  Hayuxtod^  3  Term.  Rep.  433.    Barnes  et  ux. 
Y.  Hurd,  II  Mass.  Rep.  59. 
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CHAPTER  XXIV. 


Damages. 


Damages  are  a  pecuniary  compensation,  given  for 
an  injury  ;*  and  in  most  cases,  in  which  they  are  re- 
coverable at  all,  they  are  the  sole  object  of  the  action. 

In  what  actions  recoverable.  In  real  actions,  no 
damages  are  recoverable,  —  the  verdict  of  the  jury 
simply  determining,  in  some  form  or  other,  to  which 
of  the  contending  parties,  the  title  to  the  demanded 
premises  belongs. 

But  in  all  personal  and' mixed  actions,  damages 
may  be  recovered,*  with  the  exception  of  actions  upon 
statutes  for  penalties.  If,  however,  the  plaintiff  shew 
that  he  has  sustained  an  injury  in  point  of  law  only, 
but  no  actual  damage,  the  jury  may  find  a  nominal 
sum  merely. 

Manner  of  assessing  damages.  At  common  law, 
upon  a  default,  or  upon  a  judgment  on  demurrer,  the 
court  may  assess  the  damages,  without  the  interven- 
tion of  a  jury,  where  there  is  any  rule  by  which  they 
may  be  ascertained.  But  where  they  are  uncertain,  a 
writ  of  inquffy  is  generally  awarded. 

In  this  Commonwealth,^  upon  default  made  by  the 
defendant,  the  court  shall  give  such  damages,  as  they 
shall  find,  upon  mquiry,  that  the  plaintiff  has  sustained, 
unless  the  plamtiff  shall  move  to  have  a  jury  to  in- 
quire into  the  damages,  in  which  case,  the  court  shall 

*  Co.  Utt  257. 

>  Stat  1784.  ch.  28.  a.  7. 
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enter  up  judgment  for  such  damages,  as  the  jury  shall 
assess. 

And  the  same  course,  it  is  presumed,  would  be 
pursued,  in  cafee  of  a  judgment  upon  demurrer.  ^But 
notwithstanding  this  power,  "  the  court  generally  re- 
fiises  to  assess  the  damages,  in  actions  where  the  law 
has  prescribed  no  rule  by  which  they  may  be  measured, 
but  leaves  them  to  the  feelings  of  a  jury."^ 

Upon  the  trial  of  an  issue  of  fact  ^  it  is,  in  all  cases, 
the  province  of  the  jury^  to  assess  the  damages,  '^ 
and  the  assessment  of  them  is  part  of  their  verdict. 

Amount  of  damages.  The  amount  of  damages,  in 
all  personal  actions,  is  solely  within  the  discretion  of 
the  jury,  except  in  those  cases,  where  either  by  the 
agreement  of  the  parties,  or  by  the  provisions  of  statute, 
the  measure  of  damages  is  fixed. 

Where  there  are  several  counts  m  the  declaration. 
On  a  declaration  containing  several  counts,  the  jury 
may  assess,  either  entire  damages  upon  the  whole  or 
a  part  of  the  declaration,  or  several  damages  on  the 
different  counts.^  It  is  safer,  however,  to  have  the 
damages  severally  assessed ;  because  if  a  verdict  be 
entered  generally  on  all  the  counts,  and  entire  damages 
given,  if  one  or  more  of  the  counts  be  bad  or  incon- 
sistent, the  judgment  may  be  arrested  in  toto^^  —  while 
if  the  damages  are  severally  assessed,  judgment,  if 
afrested  at  all,  can  be  arrested  only  for  so  much  as  is 
defectively  alleged,  or  upon  which  no  action  will  lie. 


*  Parry  ▼.  Goodwin,  6  Mass.  Rep.  498.  Vide  further  as  to  the  asaeflS- 
meDt  of  damages,  u|Km  defamUj  supra  Cliapter  XXV.  Sect  1. 

*  1  Rol.  Abr.  pi.  1. 

*  Grant  v.  .OsUe,  2  Dougl.-  Rep.  722, 730.  Cook  v.  Cox,  3  Maule  and 
S.  Rep.  110.  Hopkins  v.  BeedUy  1  Caines'  Rep.  347.  LMngskm  t.  Bjo- 
gers,  1  Caines'  Rep.  584. 
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without  affecting  those  causes  of  action  which  are  suffi- 
ciently set  forth,  or  upon  which  an  action  may  be 
maintamed.^ 

But  even  though  entire  damages  be  given  upon  a 
general  verdict, — yet  if  it  appear  from  the  judge's 
notes,  that  evidence  was  given  on  the  good  counts  only, 
or  that  the  jury  calculated  the  damages  on  evidence 
applicable  to  the  good  counts  only,  the  court  will 
amend  the  verdict,  by  entering  it  on  those  counts.^ 

The  rule  of  the  Court  of  Common  Pleas,  allowing 
the  plaintiff,  in  all  cases  of  a  general  verdict,  to  amend, 
by  entering  it  on  one  count,  was  stated  in  the  preced- 
ing section  ;^  and  that  rule  would  necessarily  apply, 
where  entire  damages  were  given  by  the  juFy. 

Where  there  are  several  defendants.  In  actions 
ex  contractu,  where  there  are  several  defendants,  the 
damages  must,  of  course,  be  entire,  for  if  the  plaintiff 
do  not  prove  all  the  defendants  jointly  liable,  he  fidls 
in  his  action  altogether. 

In  actions  ex  delictu,  where  the  defendants  join  in 
pleading,  the  jury,  if  they  find  them  jointly  guilty, 
cannot  sever  the  damages;'^  so  though  the  defend- 
ants sever  in  pleading,  or  oae  sufifer  judgment  by  de- 
&ult,  yet  if  there  be  but  one  trespass,  and  both  or  all 
are  found  guilty  of  the  whole  trespass,  joint  damages 
must  be  assessed  agamst  all.^ 

^  Hancock  d  oZ.  ▼.  Hooftoood,  3  Term.  Rep.  433. 

*  Eddowes  et  ai,  v.  Hopkins  etaLl  Dougl.  Rep.  376.  ffUliams  ▼.  Bree- 
don,  1  Bos.  &  Pull.  329.  Spicer  v.  Tkasddley  2  Bos.  &  Pull.  49.  2  Saund. 
171  0.  Baker  v.  Sandergon,  3  Pick.  Rep.  348.  Cornwall  y.  Goutd,  4  Pick. 
Rep.  444. 

>.'  Ante  page  259. 

^  HOI  e<  a{.  ▼.  CToodcfttU;  5  Burr.  Rep.  2790.  MUchdlT.MBHmkddL6 
Term.  Rep.  199.        ^ 

*  Ibid.    1  Saund.  207  a.  note  2. 
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But  the  jury  may  find  one  of  them  guilty  of  the  tres- 
pass, at  one  time,  and  the  other  at  another  ;*  or  one  of 
them  guilty  of  part  of  the  trespass  or  trover,  and  the 
other  of  another  f  or  some  guilty  of  the  whole  trespass, 
and  the  other  guilty  of  part  only  f  in  all  which  cases, 
they  may  assess  several  damages/ 

If  the  jury  should  sever  the  damages  by  mistake, 
the  plaintijSf  may  cure  the  defect,  by  taking  judgment 
de  melioribus  damnisy  against  one,  and  entering  a 
nolle  prosequi  as  to  the  other  :  —  or  by  entering  a 
remittitur  as  to  the  lesser  damages,  he  may  have 
judgment  for  the  greater  damages,  against  both/  And 
if  the  defendants  should  sever  in  pleading,  the  jury 
who  try  the  first  issue,  must  assess  damages  against 
all;  there  will  then  be  a  cesset  executio,  until  the 
other  issues  are  tried,  when  the  other  defendants,  if 
found  guilty,  shall  be  contributory  to  those  damages/ 

When  the  plaintiff*  has  thus  obtained  judgment 
against  several  defendants,  he  may  levy  the  whole  upon 
any  one  of  them :  and  such  defendant,  if  the  action 
were  ex  contractu^  may,  after  paying  these  damages, 
maintain  an  action  against  the  other  defendants,  and 
oblige  them  to  contribute  their  respective  shares ;  but 
if  the  action  were  ex  delicto^  he  cannot  compel  the 
others  to  contribute,  and  is  entirely  without  remedy/ 


»  Cro.  Oar.  54. 

'  Heydon^s  Case,  11  Co.  5. 

»  Cro.  Eliz.  860. 

^  Propridora  of  Kenruhedi  Pwrchast  v.  BwHUm  et  aU.  4  Mass.  Rep. 

419. 

*  Sahin  v.  Long,  1  Wils.  Rep.  30.    Cro.  Car.  192. 

*  Heydon^s  Case,  11  Co.  5. 

*  Mcnyweather  v.  Mixan,  8  Term.  Rep.  186, 
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CHAPTER  XXV. 
Judgments. 

Judgments  are  divided  into  interlocutory  and  JmcU. 

1.  Interlocutory  judgments.  Interlocutory  judg- 
ments are  such  as  are  given,  during  the  progress  of  a 
cause,  upon  some  plea,  proceeding,  &c.  which  is  only 
intermediate,  and  does  not  finally  determine  or  complete 
the  suit ;  as  in  the  action  of  account,  that  the  defendant 
account ;  or  upon  demurrer  to  a  plea  in  abatement, 
that  the  defendant  answer  further. 

2.  Final  judgments.  Final  judgments  are  such 
as,  at  once,  put  an  end  to  the  action.  They  are  the 
award  of  the  court,  that  the  plaintiff  recover  his  dam- 
ages and  costs; — or,  if  for  the  defendant,  that  the 
plaintiff  take  nothing  by  his  writ,  and  that  the  de- 
fendant recover  his  costs,  and  sometimes  also,  his  debt 
or  damage,  as  where  he  has  pleaded  a  set  off. 

Final  judgments  are  of  four  kinds. 

First.  Where  the  facts,  and  the  law  arising  upon  the 
action,  are  admitted  by  the  defendant,  as.  charged  by 
the  plaintiff,  as  in  cases  of  judgments  by  confession 
or  default. 

Second.  Where  the  plaintiff  is  convinced,  that  the 
fitcts,  or  the  law,  or  both,  are  insufficient  to  support 
his  action,  and  he  therefore  abandons  his  suit,  as  in 
cases  of  nonsuit  or  retract. 

Third.  Where  the  facts  are  confessed  by  the  parties, 
and  the  law  determined  by  the  court,  as  in  cases  of 
judgment  upon  demurrer,  or  on  an  agreed  state- 
ment of  facts. 

34 
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Fourth.  Where  the  law  is  admitted  by  the  parties, 
and  the  facts  disputed,  as  in  case  of  judgment  upon 
a  verdicV 


Sect.  I.  Judgment  upon  Default. 

When  the  defendant  fails  to  appear,  or  having  ap- 
peared, neglects  to  take  the  requisite  steps,  on  his 
part,  in  the  proceedings  of  a  case,  the  only  mode,  in 
our  practice,  of  procuring  a  judgment  against  him,  is 
by  causing  him  to  be  defaulted.  If  he  do  not  appear, 
he  is  defaulted  of  course,  at  the  calling  of  the  docket; 
but  if,  after  having  appeared,  he  do  not  regularly  pro- 
ceed in  the  cause,  he  may  be  defaulted,  on  motion  of 
the  plaintiff.* 

The  mode  of  defaulting  is  simply  by  causing  the 
crier  of  the  court,  to  call  upon  the  defendant,  in  open 
court,  to  come  in  and  answer  to  the  plaintiff.  If  he 
do  not  appear  or  answer,  the  clerk  minutes  the  default 
on  the  docket. 

When  a  defendant,  upon  whom  a  writ  has  been 
regularly  served,  is  defaulted,  judgment  will  be  en- 
tered for  the  plaintiff  of  course.*  And  this  judgment, 
in  our  practice,  is  final,  and  not  interlocutory  in  its 
nature,  as  in  England.     It  is  so  considered  there,  be- 

'  3  Black.  Comtn.  396. 

'  Note.  The  various  modes  of  confessing  judgment,  in  use  in  the 
English  practice,  as  by  cognovit,  —  warrant  of  aUomey,  —  nonsum  in- 
formatuSf  and  nil  dxcit,  are  not  known  with  us.  They  are  all  merged  in 
the  simple  mode  of  defaulting,  stated  above. 

Recognizance,  It  should  be  observed,  however,  that  there  is  a  mode  of 
confessing  a  debt,  1;y  recognizance  before  a  justice  of  the  peace,  prescribed 
by  SAai.  1782.  ch,  21.  the  proceedings  in  which  are  regulated,  at  length, 
in  that  statute.    But  this  form  of  proceeding  is  but  little  used. 

*  Coolidge  el  al.  v.  Carey,  14  Mass.  Rep.  115. 
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cause  a  final  judgment  is  not  rendered,  until  the  dam- 
ages have  been  assessed.  But  with  us,  upon  default, 
judgment  is  rendered  generally  for  the  plaintiff,  either 
on  some  day  in  the  term,  upon  motion,  or  of  course, 
on  the  last  day,  and  the  subsequent  assessment  of  the 
damages,  —  which,  we  have  seen,*  may  be  made,  either 
by  the  courf,  or  on  motion  of  the  plaintiff,  by  a  jury, 
—  relates  back  to,  and  forms  a  part  of,  the  original 
judgment. 

Assessment  of  damages.  As  to  the  assessment  of 
damages  upon  default,  it  is  not  necessary,  that  it  should 
appear  of  record,  by  whom  it  was  made ;  but  unless 
the  contrary  appear,  it  will  be  presumed  to  have  been 
made  by  the  court.^  And  in  practice  here,  m  most 
cases,  the  plaintiff  himself  assesses  the  damages.  If 
his  writ  specify  his  claim,  as  by  describing  a  promis- 
sory note,  or  by  containing  an  account  annexed,  or 
otherwise,  he  takes  his  judgment  and  execution,  as  a 
matter  of  course,  for  the  amount  specified,  upon  filing 
with  the  clerk,  the  note,  account,  or  document  de- 
clared on.  If  his  declaration  be  general,  he  files  a 
specification  of  his  claim,  with  the  clerk,  who  will 
issue  execution,  as  on  a  judgment  for  that  amount. 
These  proceedings  are  matters  of  course ;  for  though 
a  defendant  afler  being  defaulted,  may  be  heard  as  to 
the  assessment  of  damages,  before  judgment  is  entered, 
yet  it  would  seem,  that  after  judgment,  he  can  only 
resort  to  his  writ  of  review,  in  case  there  be  fraud  or 
error  in  the  assessment  of  the  damages.* 

--    -         ,  ,  ... 

» Ante  page  261.      Stat.  1784.  ch.  28.  s.  7. 

'  Jarvis  y.  Blanchardy  6  Mass.  Kep.  4. 

'  Note.  In  case  the  court  should  direct  the  damages,  after  a  default, 
to  be  assessed  by  a  jury,  —  as  they  may  do,  —  we  have  no  practice  like 
the  English,  as  to  summoning  a  special  jury,  by  the  sheriff,  &c.    With 
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Sect.  IL    Judgment  upon  Nonsuit. 

The  only  mode  in  our  practice,  in  which  judgment 
can  be  obtained  against  a  plaintiff,  for  costs,  in  case 
he  fails  to  prosecute  his  action,  is  by  causing  him  to 
be  nonsuited.^  If  he  do  not  appear,  that  is,  if  he  do  not 
enter  his  action,  the  defendant,  on  complaint  to  the 
court,  may  enter  it,  and  have  the  plaintiff  nonsuit- 
ed f  but  if  having  entered,  he  fail,  in  any  way,  to 
prosecute  it,  the  defendant  may  procure  a  nonsuit  on 
motion. 

And  the  plaintiff  may  voluntarily  become  nonsuit, 
at  any  time  before  the  jury  deliver  their  verdict,* 
unless  by  so  doing,  injustice  be  done  to  the  defendant.* 

The  mode  of  nonsuiting,  is  by  the  crier,  in  open 
court,  calling  upon  the  plaintiff,  to  come  in  and  prose- 
cute his  suit  against  the  defendant.  If  he  do  not,  he 
is  marked  on  the  docket  by  the  clerk,  as  nonsuited. 

It   should  be  observed,   however,   that  a  nonsuit 


UB,  the  court  would  commit  the  matter,  to  one  of  the  regular  juries,  in 
attendance  upon  the  court,  by  whom  it  would  be  tried,  in  the  same 
manner  as  common  cases,  with  the  exception,  that  the  trial  and  verdict 
would  be  confined  merely  to  the  amount  of  damages. 

^  The  various  modes,  by  which  a  plaintiff  may  abandon  his  action, 
in  the  English  practice,  as  by  diacontinuancey  —  nolle  prosequi^  —  stet 
processus,  —  retraxU, — kuA  cassetur  hillavel  &reve,arenot  known  here. 
They  are  merged  in  the  nonsuit,  stated  above. 

It  should  be  remarked,  that  although  in  our  practice,  cKjeon/vtmiftee, 
and  noUe  prosequi,  are  thus  merged  in  nonsuit,  when  they  go  to  tlie 
whole  of  the  plaintifTs  action,  yet  that  a  plaintiff  may  discontinue  as  to 
a  part  of  his  cause  of  action,  and  enter  a  nolle  prosequi,  a^  to  some  of 
the  defendants,  without  being  nonsuited. 

'  Vide  ante  page  202. 

^  3  Black.  Comm.  376. 

*  HaskeU  v.  WkUneif,  12  Mass.  Kep.  47. 
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is  not  regarded  as  a  confession  by  the  plaintiff,  that 
he  has  no  cause  of  action ;  for  the  judgment  for  the 
defendant  is  no  bar  to  a  second  action  for  the  same 
cause. 

When  the  plaintiff  has  thus  been  nonsuited,  the  de- 
fendant may  take  judgment  against  him  for  costs,  on 
any  day  of  the  term,  upon  motion,  —  or  he  will  have 
judgment  therefor,  on  the  last  day  of  the  term,  as  a 
matter  of  course.  Nothing  then  remains  but  to  tax 
his  costs,  which  will  be  considered  hereafter.* 

Sect.  III.     Judgment  upon  Demurrer. 

1.  For  plaintiff.  Judgment  for  the  plaintiff ,  on 
demurrer  to  a  plea  in  abatement,  or  to  a  replica- 
tion to  a  plea  in  abatement,  is  merely  respandeas  ou8^ 
ter.  In  this  case,  there  are  no  damages  to  be  assess- 
ed, or  costs  taxed,  but  the  defendant  must  plead 
anew ;  and  the  case  is  then  tried  upon  such  new 
pleadings. 

In  all  other  cases  of  demurrer,  though  the  judg- 
ment, if  for  the  plaintiff,  is,  strictly  speaking,  interloc- 
utory merely,  until  the  damages  have  been  assessed, 
yet,  in  our  practice,  it  is  governed  by  the  same  rules, 
as  in  the  case  of  default,  that  is,  judgment  is  rendered 
generally  for  the  plaintiff,  that  he  recover  his  debt  or 
damages;  and  the  subsequent  assessment  of  these 
damages,  however  made,  refers  back  to,  and  becomes 
part  of  the  original  judgment.^ 

And  the  assessment  of  the  damages  is  made  in  the 
same  manner  as  has  been  stated,  in  the  case  of  default.^ 

*  Vide  supra  Chapter  on  Costs. 
'  Vide  ante  Sect.  1.  of  this  Chapter. 
^  Ibid. 
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2.  For  defendant.  Judgment  for  the  defendant,  in 
all  cases  upon  demurrer,  is  final,  and  that  he  recover 
his  costs. 

If  in  the  same  case,  there  should  be  issues  in  law 
upon  demurrer,  and  also  issues  in  fact  to  be  tried  by 
the  jury,  though  the  former  should  be  first  tried,  ac- 
cordmg  to  the  rules  that  have  been  stated/  yet  final 
judgment  will  not  be  rendered  in  the  case  until  the 
issues  m  fact  have  been  disposed  of.  If  the  demurrer 
be  determined  in  favor  of  the  plaintiff,  he  may  either 
strike  out  the  counts  upon  which  there  are  issues  in 
fact,  and  take  judgment  upon  the  others,  as  in  case  of 
demurrer,' —  or  he  may  go  to  trial  upon  those  counts, 
and  the  jury,  if  they  find  a  verdict  in  his  fevor,  will 
assess  damages  upon  the  whole  declaration.  But  if 
the  demurrer  be  determined  in  favor  of  the  defendant , 
then  the  issues  in  fact  must,  of  course,  be  tried,  before 
the  plaintiff  can  have  any  judgment :  and  if  the  verdict 
be  against  him,  or  he  become  nonsuit,  before  going  to 
trial,  the  defendant  will  have  judgment,  for  his  costs. 

On  agreed  statement  of  facts.  Where  the  facts 
are  agreed,  it  is  usually  a  part  of  the  agreement,  that 
the  plaintiff  shall  be  nonsuited,  or  the  defendant  de- 
faulted, according  to  the  opinion  of  the  court.  If, 
therefore,  the  judgment  be  for  the  plaintiff ,  the  pro- 
ceedings, as  to  the  judgment  and  the  assessment  of 
damages,  —  unless  they  are  agreed,  as  they  may  be, 
—  are  the  same  as  in  case  of  default :  if  for  the  de- 
fendant,  the  same  as  in  case  of  nonsuit. 


*  Vide  ante  page  220. 

'  FUming  v.  Langton,  1  Strange.  532.    Duperoy  v.  Johnson^  7  Term. 
Rep.  473. 
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Sect.  IV.     Judgment  upon  Verdict. 

If  the  verdict  of  the  jury  be  in  favor  of  the  plain- 
tiff  J  the  judgment  is  for  the  amount  of  the  verdict  and 
costs ;  but  if  the  jury  find  for  the  defendant^  the 
judgment  is  for  costs  only,  except  in  some  cases  of 
set-off. 

Though  the  judgment  for  the  plaintiff  is  generally 
for  the  amount  of  the  verdict  only,  yet  if  the  court, 
for  any  cause,  delay  entering  up  the  judgment,  when 
the  plaintiff  is  not  in  fault,  they  will  add  interest  to 
the  amount  of  the  verdict  from  the  time  it  was  given, 
to  that  of  rendering  the  judgment,  and  make  such 
further  order,  as  that  neither  party  shall  suffer  by  the 
delay.* 

There  may  be  two  distinct  judgments  in  the  same 
actiqn :  as  where  the  plaintiff  appeals  from  the  Court 
of  Common  Pleas,  and  recovers  less  than  one  hun- 
dred dollars y  he  is  entitled  to  his  judgment  for  the 
amount  of  damages  given,  and  the  defendant  has  an- 
other judgment  for  costs.* 

Form  of  judgment.  In  all  the  preceding  cases, 
the  judgment,  if  for  the  plamtiff,  follows  the  nature  of 
the  action.  In  actions  of  assumpsit,  covenant^  tres- 
passj  case,  and  the  like,  in  which  damages  only  are 
demanded,  the  judgment  for  the  plaintiff  is,  that  he 
recover  his  damages,  as  found  by  the  verdict,  or,  in 
case  of  demurrer  or  defeult,  to  be  duly  assessed,  to- 
gether with  his  costs,  if  any  be  allowable :  —  in  actions 
of  debt,  that  he  recover  his  debt,  and  damages,  if 


*  Perry  v.  JFUaan,  7  Mass.  Rep.  393.    Broum  v.  Penohacot  Bank,  8 
MfM.  Rep.  445. 

*  Vide  supra  Chapter  XXVII. 
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any,  and  costs  :  —  in  real  actions,  that  he  recover  the 
premises  demanded  in  his  writ,  and  costs.  In  all  these 
cases,  if  the  defendant  prevail,  the  judgment  is,  that 
he  recover  his  costs  merely,  except  in  those  cases, 
where  he  has  filed  and  proved  in  set-off,  a  demand 
larger  than  that  found  due  to  the  plaintiff,  in  which 
case,  the  defendant  is  entitled  to  judgment  for  the  ex- 
cess, as  well  as  for  his  costs.* 

In  replevin^  the  judgment  for  the  plaintiff  is,  for 
his  damages,  which  are  usually  nominal,  as  the  goods 
demanded  were  delivered  to  him  on  the  writ,  and  for 
his  costs;  for  the  defendant y  the  judgment  is,  for  a 
return  of  the  goods  replevied,  together  with  six  per 
cent,  on  the  amount  of  the  replevin  bond  given  by  the 
plaintiff,  as  damages,^  and  also  for  his  costs. 

On  the  acceptance  of  a  report  of  referees,  the  judg- 
ment of  the  court  must  conform  to  their  award.® 

Day  of  entering  up  judgment.  A  judgment  may 
be  entered  on  any  day  of  the  term,  upon  the  motion 
of  either  party ;  in  which  case,  the  time  of  entering  it 
must  be  minuted  by  the  clerk  upon  the  docket.^ 

But  if  no  special  award  of  judgment  have  been 
made  upon  motion,  during  the  term,  then,  upon  the 
last  day  of  the  term,  judgment  is  rendered,  as  of  that 
day,  for  the  prevailing  party,  in  all  cases  that  have 
in  any  way,  been  finally  determined,  as  a  matter  of 
course.* 


»  Stat.  1784.  ch.  28.  s.  12. 

*  Stat.  1789^  ch.  26.  s.  4.    Bruce  v.  Learned^  4  Mass.  Rjp.  614. 

^  JVUfon  T.  Andrews,  2  Mass.  Rep.  164.    ComnumtDeaUh  r.  The  Pejep^ 
9cut  Proprietors,  7  Mass.  Rep.  399. 

*  Herring  et  (d.  y.  PoUey,  8  Mass.  Rep.  113.    Reg.  Gen.  S.  J.  C.  32. 
Appendix  A. 

*  Reg.  Gen.  S.  J.  C.  32.    Appendix  A.    35th  Rule  C.  C.  Pleas,  and 
yburfeentA  rule  referred  to  therein.    Appendix  B. 
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The  court  will  sometimes  order  a  judgment  to  be 
entered,  as  of  a  term  preceding  the  one,  in  which  it 
is  rendered,  to  prevent  injustice  being  done.  Thus, 
where  after  a  cause  had  been  continued  by  order  of 
the  court  for  advisement,  the  defendant  in  the  action 
died,  judgment  was  entered  against  him,  as  of  the 
former  term.*  So,-  where  a  trustee  process,  after  an 
examination  of  the  trustee,  was  continued,  and  before 
the  next  term,  both  the  principal  defendant  and  the 
trustee  died,  the  court  charged  the  trustee,  and  enter- 
ed judgment,  as  of  the  preceding  term.* 

Mode  of  procuring  judgment  If  the  prevailing 
party  wish  judgment  during  the  term,  he  has  only  to 
make  a  motion  therefor ;  —  if  otherwise,  he  will  have 
judgment,  of  course,  on  the  last  day  of  the  term,  if 
he  be  entitled  to  it. 

It  is  the  duty  of  the  prevailing  party  in  every  suit, 
forthwith  to  file  with  the  clerk,  all  papers  and  docu- 
ments necessary  to  enable  him  to  make  up  and  enter 
the  judgment,  and  to  complete  the  record  of  the  case ; 
and  if  the  same  be  not  so  filed,  within  three  months 
after  judgment  shall  have  been  ordered,  thp  clerk  shall 
make  a  memorandum  of  the  fact  on  the  record;  and 
the  judgment  shall  not  afterwards  be  recorded,  unless 
upon  a  petition  to  the  court  at  a  subsequent  term, 
and  after  notice  to  the  adverse  party,  the  court  shall 
order  it  to  be  recorded ;  in  which  case  it  shall  be  con- 
sidered as  a  judgment  of  the  term,  in  which  it  was 
originally  awarded.* 


*  Perry  v.  ffUson,  7  Mass.  Rep.  393.    Brown  v.  PtfuAscot  Bank^  8 
Mftss.  Rep.  445. 

*  Patterson  et  oZ.  v.  Bwkmtruter  ^  TV.  14  Mas?.  Rep.  144. 

*  Reg.  Gen.  S.  J.  C.  33.    Appendix  A. 
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CHAPTER  XXVI. 


Execution. 


Execution,  according  to  Lord  Coke,  is  the  fruit, 
effect,  and  end  of  the  law,  and  is  the  putting  the  sen- 
tence of  the  law  in  force.* 

An  execution  must  strictly  pursue  the  judgment,  on 
which  it  issues,  as  to  the  parties,  —  the  thing  recover- 
ed, and  if  that  be  a  debt  or  damages,  the  amount 
thereof  Therefore,  if  there  be  two  or  more  judgment 
creditors,  and  one  of  them  die,  after  judgment,  and 
before  execution  issues,  the  execution  may  still  be 
issued  in  the  name  of  all,  without  regarding  the  death 
of  any  one.^  But  the  court  may  direct  it  to  issue  in 
the  name  of  the  survivors  alone.* 

Time  of  issuing.  The  party  obtainmg  a  final  judg- 
ment in  any  civil  action,  may  take  out  his  execution 
at  any  time  after  twenty  four  hours^  after  judgment 
rendered,  and  within  one  year  next  after  the  entering 
up  of  such  judgment,  provided  no  legal  steps  have 
been  taken  by  the  opposite  party,  to  secure  a  further 
hearing.*  If  he  take  out  his  execution  within  such 
titoies,.and  it  be  returned,  at  any  time  within  a  year 
from  its  being  issued,  either  satisfied  in  part  only,  or 
wholly  unsatisfied,  he  may  take  out,  an  alias  or  pluries 
execution,  for  the  whole  of  the  original^amount,  or 


*  Co.  Litt  184, 259. 

'  HdmUUm  v.  Lymafij  9  Mqbeu  Rep.  14. 

^  Bowdwn  if  ux,  v.  Jordan^  9  Mass.  Rep,  160. 

^  Stat  178a  ch.  57.  s.  1.    Stat.  1784.  ch.  28.  s.  15. 
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for  what  remains  unsatisfied.  And  he  may  continue 
to  have  these  pluries  executions  from  year  to  year, 
until  the  whole  judgment  is  satisfied.* 

But  if  the  party  neglect  to  take  out  his  original  ex- 
ecution, within  a  year  after  judgment,  or  to  take  out 
an  alias  or  pluries  execution,  within  one  year  after 
the  return  of  the  former  execution  unsatisfied,  he 
must  resort  to  a  scire  facias,  to  revive  his  judgment.^ 

If  a  party  against  whom  judgment  is  rendered,  be 
present  at  the  taxation  of  the  costs,  by  the  clerk,  — 
as  he  may  be,  —  and  appeal  therefrom,  the  clerk  cannot 
issue  execution,  until  the  question  has  been  settled  by 
a  judge,  according  to  usage.^ 

Mode  of  obtainvig  execution.  If  the  party  enti- 
tled to  an  execution,  be  the  plaintiff ,  then  having  pre- 
viously caused  his  damages  to  be  assessed,  in  the 
manner  already  stated,  and  his  costs  to  be  taxed,  as 
will  be  stated  in  the  succeeding  chapter,  he  simply 
applies  to  the  clerk,  within  the  time  above  mentioned, 
and  upon  furnishing  him  with  the  amount  of  damages 
and  costs,  he  will  be  entitled  to  his  execution,  as  a 
matter  of  cours6.  If  the  prevailing  party  be  the  de- 
fendantj  he  has  only  to  tax  his  costs,  unless  upon  set 
off  pleaded,  he  has  obtained  judgment  for  any  excess, 
in  which  case,  he  fiirnishes  the  amount  of  his  damages, 
in  the  same  manner  as  if  he  were  the  plaintiff. 

If  either  party,  who  has  taken  out  an  original  exe- 
cution, desire  an  alias  or  pluries,  he  must  produce  to 
the  clerk  the  previous  execution,  with  a  return  upon 


*  Stat  1783.  ch.  57.8. 1. 

*  Ibid.  And  vide  ante  page  68, 69.  for  some  cases,  in  which  a  party 
may  have  an  execution,  notwithstanding  mqje  than  one  yjotLV  has  elapsed 
since  the  judgment. 

'  ffinslow  V.  Hathaway  et  al.  1  Pick.  Rep.  211. 
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• 

it,  either  by  the  party  or  his  attorney,  *'  that  it  has 
never  been  in  the  hands  of  an  officer,  and  is  therefore 
returned,"  either  **  wholly  unsatisfied,''  or  "  satisfied 
in  part  only,*' according  to  the  fact;  —  or  with  the 
officer's  return  thereon,  **  that  it  is  wholly  unsatisfied," 
or  **  satisfied  in  part  only,"  according  to  the  fact. 
Upon  producing  this,  an  alias  or  pluries  execution 
will  be  issued  for  the  whole  amount,  or  for  what  remains 
unpaid.  The  previous  execution  must  be  thus  return- 
ed to  the  clerk,  before  a  new  one  can  be  taken  out, 
because,  in  our  practice,  a  party  can  have  but  one 
execution,  at  a  time,  against  the  same  party,  in  the 
same  case;  though  this  is  different  in  the  English 
practice.* 

Where  defendant  is  out  of  the  Commonwealth. 
Before  a  plaintiff  can  take  out  an  execution,  against  a 
defendant,  who  was  not  a  resident  or  inhabitant  within 
the  Commonwealth,  when  the  suit  was  commenced, 
and  who,  not  returning  before  the  trial,  is  defaulted, 
after  the  continuances  required  by  law,  —  he  must 
give  a  bond,  with  one  or  more  sufficient  sureties,  in 
double  the  value  of  the  estate  or  sum  recovered,  to 
make  restitution,  and  to  refund  such  sum,  as  shall  be 
given  in  debt  or  damages,  or  so  much  as  shall  be  re- 
covered, upon  a  suit  therefor,  to  be  brought  in  one 
year,  next  afler  the  entering  up  of  the  judgment.* 

The  clerk  will  require  this  bond,  and  it  is  generally 
made  to  the  defendant.  > 

The  plaintiff,  however,  may  avoid  giving  this  bond, 
by  causing  the  defendant  who  is  out  of  ib§  Common- 
wealth, to  be  served  with  an  attested  copy  of  the  writ, 
and  of  the  officer's  return,  at  any  time  afler  the  service 

»  2  Tidd's  Pract  929. 
>  Stat.  1797.  ch.  50.  8.  5. 
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of  the  writ,  and  thirty  days  before  the  term  when  he 
takes  judgment.  Upon  proving  such  notice,  by  filmg 
in  court,  the  deposition  of  one  witness  thereto,  who  is 
an  inhabitant  of  the  Commonwealth,  he  may  have  his 
execution  in  the  usual  manner.* 

In  case  of  death  of  a  party.  If  the  party,  against 
whom  judgment  is  recovered,  should  die,  before  exe- 
cution issues,  an  execution  cannot  be  issued.^  And  if 
any  property  was  attached  upon  the  writ,  it  must  be 
given  up  to  the  executor  or  administrator.' 

But  if  the  judgment-creditor  should  die  after  judg- 
ment, his  representatives  may  take  out  execution,  in 
his  name. 

Form  of  execution.  In  those  personal  actions,  in 
which  money  only  is  demanded,  as  a  debt  or  damages, 
and  which  are  commenced  by  the  writ  of  original 
summons,  —  capiat,  —  capias  and  attachment^  — 
or  summons  and  attachment,  we  have,  in  our  prac- 
tice, but  one  form  of  execution.  This  form  is  given 
by  Stat.  1784.  ch.  28.  and  includes  the  capias  ad  sat- 
isfadendum^  — fieri  facias^  —  and  extendi  facias  of 
the  English  practice.^ 

'  Stat  17^.  cb.  50.  s.  5.    Vide  also  Stat.  1828.  ch.  114. 

'  HUdretk  y.  Thompson,  16  Mass.  Rep.  191.  Vide  Stat.  1822.  ch. 
9a  8.6. 

^  Stat  1822.  ch.  93.  8.  a 

^  Ladd  V.  Blunt,  4  Mass.  Rep.  402.  Lyman  v.  Lyman  et  al.  11  Mass. 
Rep.  317.    Davis  et  al.  v.  Bkhmcnd,  14  Mass.  Rep.  473. 

Note.  In  the  English  practice,  in  actions  where  money  only  is 
recoTered,  as  a  debt  or  damages,  there  are  Jive  sorts  of  executions, 
namely :  — 

1.  Capias  0d  saHsfaciendum,  which  is  against  the  body  of  the  de- 
fendant , 

2  Fieri  facias,  which  is  against  his  goods  and  chattels. 

3.  Levari  facias,  which  is  against  his  goods,'  and  the  prq/Us  of  his 

lands. 

4.  Elegit,  which  is  against  his  goods,  and  the  possession  of  his  landa. 

5.  Extendi  facias,  whicb  is  against  his  body,  lands,  and  goods.  Of  these, 
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In  other  personal  actions,  which  are  commenced  by 
the  special  writs,  before  enumerated,* — such  as  trustee 
process,  replevin,  i^c.  special  executions,  appropriate 
to  the  several  actions,  are  given  by  the  statutes  pre- 
scribing the  writs. 

In  real  actions ,  the  form  of  execution,  in  our  prac- 
tice, includes  the  facias  habere  possessionem,  as  to 
the  land,  and  the  fieri  facias^  as  to  tlie  costs,  and  is 
given  by  Stat.  1784.  ch.  28. 

Against  persons  p^^vUeged  from  arrest.  If  an  ex- 
ecution should  be  issued  against  any  of  those  persons, 
who,  as  has  been  before  stated,  are  privileged  from 
arrest,  the  form  of  it  should  be  altered,  so  as  not  to 
run  against  their  bodies.^ 

Direction  of  executions.  The  same  rules,  which 
have  been  stated,  as  to  the  direction  of  original  writs 
to  oflScers,  apply  to  the  direction  of  executions.  And 
though  executions  are  generally  directed  to  the  same 
officers,  who  served  the  writ  in  the  case,  yet  they  need 
not  be ;  but  without  reference  to  the  writ,  they  may  be 
directed,  to  officers  qualified  to  serve  them,  in  any  or 
all  the  counties  or  towns  of  the  Commonwealth,  where 
service  is  required  to  be  made. 

So  an  alia^  or  plaries  execution  may  be  directed, 
without  any  reference,  to  the  preceding  execution.* 

Teste  of  execution.  An  execution  may  be  sued 
ou,t,  bearing  teste  on  any  day,  either  in  term  time  or 
vacation ;  and  an  alias  or  pluries  may  issue  bearing 


the  third  and  fourth,  are  unknown  in  our  practice,  —  and  <he  remaining 
three,  are  included  in  the  form  referred  to  in  the  text. 

'  Vide  ante  Chap.  Vll.  page  54. 

*  Vide  ante  Chapter  XII.  Sect.  II.  Stat  1810.  ch.  114.  Stat.  1816. 
ch.  111.    Stat  1830.  ch.  131.  8.  a 

^  Vide  ante  Chapter  VIII.  Sect  II. 
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teste  on  any  day  within  a  year  after  the  return  day  of 
the  next  preceding  execution.*  Executions  should  be 
dated  on  the  day  they  are  issued.^ 

Where  executions  should  be  made  returnable.  All 
executions  should  be  made  returnable  to  the  court  or 
justice,  from  whom  they  issue.  And  this  should  be  so 
specified  in  the  execution.'' 

When  executions  should  be'  made  returnable. 
Executions  issuing  from  the  Supreme  Judicial  Courts 
are  made  leturnable  to  the  next  court  holden  in  the 
county,  if,  by  law,  there  be  two  terras  holden  there 
in  a  year.  If  there  be  but  one  term  holden  there, 
.  they  are  made  returnable,  in  six  months  from  their  date, 
or  to  the  next  court,  whichsoever  may  first  happen.* 

Executions  issuing  from  the  Court  of  Common 
Pleas,  are  made  returnable  to  the  next  court,  in  all 
those  counties  where  there  are  four  terms  of  the  court, 
in  a  year.  Where  there  are  less  than  four  terms  of 
the  court  in  a  year,  they  are  made  returnable  in  three 
months,  or  to  the  next  court,  if  it  shall  sit  within  that 
time.* 

Executions  issuing  from  a  justice  of  the  peace,  or  a 
justices'  court,  must  be  made  returnable,  within  sixty 
days  from  the  day  of  issuing  them.* 

In  all  the  above  cases,  the  time  when  the  executions 
are  returnable,  should  be  specified  therein.'' 


*■  Johnson  v.  Harvey,  4  Mass.  Rep.  483. 
^  HUdreth  v.  Thompson,  16  Mass.  Rep.  191. 

•  Stat  1784.  ch.  59.  b.  2. 

•  Stat  1783.  ch.  57.  s.  1. 
» Ibid. 

•  Ibid. 

^  Stat  1784.  ch.  59.  a.  2. 
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Sect.  I.     Levy  of  Execution. 

The  execution  having  thus  been  legally  taken  out 
of  the  clerk's  office,  must  be  delivered  to  the  officer, 
by  ivhom  it  is  to  be  served,  executed  and  returned. 

The  mode  of  levying  an  execution  has  no  necessary 
connexion  with  the  manner  in  which  the  writ  was 
served.  Thus,  though  upon  the  writ,  the  defendant 
be  arrested,  and  bail  taken,  yet  the  plaintiff  may 
cause  his  execution  to  be  levied  upon  real  or  personal 
estate,  if  he  can  find  it,  and  vice  versd.  So,  though 
personal  estate  be  attached  on  the  writ,  yet  the  plain- 
tiff may  levy  his  execution  upon  real  estate,  and  vice 
versd.^ 

Upon  what  executions  may  be  levied.  The  com- 
mon execution  in  use  in  our  practice,  may,  in  all  cases, 
be  levied,  either, 

1 .  Upon  the  body  of  the  person,  against  whom  it 
issues,  unless  he  be  privileged  fi-om  arrest,  as  stated 
under  the  head  of  the  service  of  a  writ  as  a  capias,^  or, 

2.  Upon  his  real  estate,  or, 

3.  Upon  his  personal  estate. 

The  exceptions  under  the  two  last  heads,  that  is 
the  estates  in  lands^  which  are  not  liable  to  be  seized 
on  execution,  —  and  the  ^ personal  estate  that  is  ex- 
empted from  seizure,  are  the  same  as  have  been 
stated,  in  treating  of  the  attachment  of  property  on 
the  writ.' 

The  judgment  creditor  when  he  delivers  the  execu- 

'  Clark  y.  Goodmn,  14  Mass.  Rep.  337.    Herring  a  oL  r.  PoUey^  8 
Mass.  Rep.  113. 

*  Ante  Chapter  XII.  Sect.  II. 

*  Ante  Chapter  XIII.  Sect  II. 
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tion  to  the  officer,  should  instruct  him,  in  which  of 
these  modes  he  wishes  his  execution  levied. 


Sect.  II.    Levy  of  Execution  upon  the  Body. 

Time  of  levying.  If  the  person,  against  whom  the 
execution  issues,  were  imprisoned  on  the  writ,  and 
remains  so,  at  the  time  of  judgment,  the  execution, 
—  if  it  be  intended  to  levy  it  on  his  body,  —  must  be  so 
levied,  within  thirty  days  after  judgment,  or  he  will 
then  be  discharged  from  imprisonment  upon  the  writ.^ 

But  if  the  person  be  not  imprisoiied,  at  the  time  of 
judgment,  or  being  so  imprisoned,  the  execution  be 
not  levied  upon  him  within  thirty  days,  as  above  stated, 
it  may  be  levied  upon  his  body,  at  any  time  :  with  this 
qualification,  however,  that  if  he  gave  bail  on  the  writ, 
the  execution  must  be  delivered  to  an  officer,  to  be 
served  and  returned,  within  one  year^  or  the  bail 
will  be  discharged.*  If  he  cannot  be  found,  then  the 
bail  will  be  holden  in  the  manner  hereafter  to  be  stated. 

Mode  of  levying.  In  levying  an  execution  upon 
the  body  of  the  person  against  whom  it  runs,  the  offi- 
cer must  take  him  into  actual  custody,  and  commit 
him  to  the  county  jail.  The  officer  has  no  alternative, 
as  in  the  case  of  serving  a  writ  of  capias. 

Committal,  —  bond  for  jail  limits  y  ^c.  When  thus 
committed,  the  person  either  goes  into  close  confine- 
ment, —  or,  if  he  please,  he  may  have  the  jail  limits, 
by  giving  bond  to  the  creditor,  with  sufficient  surety 
or  sureties,  in  double  the  amount  of  the  execution, 
conditioned  to  keep  within  those  limits.^    And  when 

»Stat.  1784.  ch.28.B.  10. 

*  Stevens  ▼.  Bxgdow,  12  Mass.  Rep.  434. 

^  Stat.  1811.  ch.  85.  e.  1.    Stat.  1811.  ch.  167.  s.  1. 

36 
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thus  committed,  he  must  so  remain  until  discharged 
by  the  creditor,  or  by  ordet  of  law. 

Jail  expenses,  ^c.  If  the  person  go  into  close 
confinement,  he  may  claim  of  the  jailor,  support  as  a 
pauper,  which  the  jailor  is  bound  to  furnish,  within 
twenty  four  hours  after  such  claim,  at  the  expense  of 
the  creditor,*  and  within  such  twenty  four  hours,  the 
jailor  may  call  upon  the  creditor,  or  his  attorney,  to 
give  security  for  such  support,  and  if  they  do  not,  he 
may  discharge  the  debtor,  after  the  expiration  of  that 
time.* 

But  if  instead  of  going  into  close  confinement,  he 
give  bond,  for  the  jail  limits,  the  creditor  is  not  bound 
to  support  him. 

Poor  debtors'  oath,  cj-c.  If  the  person  committed 
intend  to  discharge  himself  by  taking  the  oath  pre- 
scribed by  law,  the  following  proceedings  must  be  had 
namely. 

1.  He  must  complain  to  the  jailor,  of  his  inability 
to  support  himself  in  prison.' 

2.  The  jailor  must  then  apply  to  some  justice  of  the 
peace  for  the  county  ill  which  the  prison  is.* 

3.  The  justice  applied  to,  must  make  out  a  notifi- 
cation in  writing,  under  his  hand  and  seal,  to  the  cred- 
itor, signifying  the  debtor's  intention  to  take  the  oath, 
and  the  time  and  place  thereof.* 


^  Stat  1821.  ch.  22.  s.  1. 

'  Ibid.  s.  2.  By  Slat,  1819.  ch.  94.  s,  3.  the  amount  for  which  the  cred- 
itor is  liable,  for  the  support  of  the  debtor  Id  jail,  is  at  the  rate  of  $1,25 
per  week ;  and  by  sect.  2.  of  same  Stat  he  is  liable,  at  this  rate,  to  any 
town,  district,  or  to  the  Commonwealth,  for  any  expense  they  may 
incur  for  the  support  of  the  debtor  in  close  confinement 

3  Stat  1787.  ch.  29.  s.  1. 

*  Ibid. 

•Ibid. 
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4.  Such  notification  must  be  served,  by  the  sheriff, 
or  his  deputy,  or  a  constable,*  —  upon  the  creditor,  or 
if  he  be  not  in  the  CommonweaUh,  upon  his  attor- 
ney,^—  or  if  neither  be  in  the  Commonwealth,  it  must 
be  left  with  the  clerk  of  the  court,  or  the  justice,  by 
whom  the  execution  was  signed,®  thirty  days  before 
such  intended  caption.* 

5.  At  the  time  and  place  appointed,  the  debtor  must 
appear  before  two  justices  of  the  peace,  both  to  be  ••£ 
the  quorurKiy  who  examine  him  as  to  his  property,  and 
at  which  examination  the  creditor  may  appear  and 
put  questions.*  If  the  justices  be  satisfied,  they  ad- 
mit him  to  take  the  oath,^  —  and  furnish  their  own 
certificate  thereof,''  in  the  forms  prescribed  by  law, 
and  the  debtor  is  then  discharged ;  otherwise  he  still 
remains  in  confinement. 

Subsequent  liability  of  debtor.  After  the  debtor 
has  been  thus  discharged,  his  body  can  never  be  again 
taken  for  the  same  debt ;  but  his  property  is  always 
liable  for  the  amount  of  the  original  judgment,  and 
also  for  the  expenses,  which  the  creditor  has  incurred, 
in  maintaining  him  in  prison.^ 


»  Stat  1787.  ch.  29.  s.  1.  Stat  181 1.  ch.  85.  s.  2. 
»  Stat  1787.  ch.  29.  s.  1. 
'Ibid.  Stat  1819. «h.  130. 

*  Ibid. 

*  Stat  1817.  ch.  186.  B.  1. 

*  Stat  1816.  ch.  55. 
'  Ibid. 

'  Stat  1787.  ch.  29.  s.  4.  Stat  1819.  ch.  94.  s.  2.  Stat  1821.  ch. 
22.8.4. 
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Sect.   III.      Levy   op  Execution  upon   Real 

Estate. 

Time  of  levying.  If  the  estate,  upon  which  it  is 
intended  to  levy  the  execution,  were  attached  upon  the 
writ,  the  levy  must  be  made  within  thirty  days  after 
judgment,  or  the  attachment  will  be  void.*  This  time 
is  fixed,  merely  as  the  limit,  within  which  the  creditor 
can  preserve  his  lien  upon  the  property  originally 
attached ;  but  if  he  do  not  wish  to  preserve  it,  or  if 
no  property  were  attached  on  the  writ,  he  may  levy  his 
execution  upon  the  debtor's  estate,  at  any  time  while 
either  his  original  execution,  or  any  alias  or  pluries 
which  he  may  take  out,  continues  in  force. 

Mode  of  levying.  Appointment  of  appraisers* 
When  an  officer  has  received  an  execution,  with  in- 
structions to  levy  the  same  upon  the  real  estate  of  the 
debtor,  his  first  duty  is,  to  cause  three  disinterested 
and  discreet  men,  being  fi'eeholders  in  the  county,  to 
be  selected,  one  to  be  chosen  by  the  creditor  or  cred- 
itors, one  by  the  debtor  or  debtors,  whose  land  is  to 
be  taken,  if  they  see  cause,  and  a  third  by  the  oflicer  : 
and  in  case  the  debtor  neglect  or  refuse  to  choose, 
then  the  oflScer  shall  appoint  one  for  him.^ 

If  the  inhabitants  of  a  town,  be  a  party  to  an  ex- 
ecution, the  appraisers  cannot  be  chosen  fi'om  such 
town.® 

If  an  execution  against  two  persons,  be  levied  upon 
land,  of  which  both  are  seized,  an  appointment  of  an 


^  Stat.  1784.  ch.  28.  a.  11.    By  Stat.  1806.  ch.  107.  in  JVaniuckd,  this 
lien  upon  property  attached,  continues  for  sixty  days  aAer  judgment. 
•Stat.  1783.  ch.  57.  s.  2 
'  Boston  v.  TUestonj  11  Mass.  Rep.  468. 
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appraiser,  by  either  of  them,  is  sufficient;  but  if  the 
land  be  owned  by  one  of  them  only,  then  he  alone  can 
appoint  an  appraiser,  and  an  appointment  by  the  other 
would  vitiate  the  levy,  as  against  any  person  claiming 
under  the  one  who  was  seized.* 

If  a  party  to  an  execution,  be  a  spendthrift  under 
guardianship,  the  guardian  may  appoint  an  appraiser 
on  his  part.^ 

If  there  be  different  parcels  of  land  to  be  levied 
on,  different  appraisers  may  be  appointed  for  eack 
par  eel. * 

Oath  of  appraisers.  The  officer  must  then  cause 
the  appraisers  so  chosen,^  to  be  sworn  before  a  justice 
of  the  peace  of  the  same  county,  feithfuUy  and  impar- 
tially to  appraise  such  real  estate,  as  shall  be  shewn  to 
them.* 

If  the  appraisers  be  justices  of  the  peace,  they  may 
administer  the  oath  to  each  other;  or  the  judgment- 
debtor,  if  a  magistrate,  may  administer  the  oath  to 
them,^  and  for  the  same  reason,  it  would  seem,  the 
creditor  may  do  it. 

It  is  not  necessary  that  the  magistrate,  who  admin- 
isters the  oath,  should  annex  his  certificate  thereof, 
though  it  is  oflen  done ;  but  the  officer's  return  that 
they  were  duly  sworn,  will  be  sufficient.® 

Appraisement.  The  appraisers  having  been  thus 
duly  chosen  and  sworn,  must  all  of  them,''  go  upon 


*  Herring  d  al.  v.  Polity,  8  Mass.  Rep.  113. 
'  Bond  V.  Bond,  2  Pick.  Rep.  382. 

^  Boylston  v.  Caroer,  11  Mass.  Rep.  515. 

*  Stat.  1783.  ch.  57.  s.  2. 

•  Barnard  v.  Fisher,  7  Mass.  Rep.  71. 

•  Ib'id. 

^  fFkUman  v.  Tyler  et  al.  8  Mass.  Rep.  284. 
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the  land  shewn  to  them,  or,  at  least,  view  it/  and  ap- 
praise the  same,  to  satbfy  the  execution,  with  all  fees, 
and  set  out  the  estate  by  metes  and  bounds/  if  it  be 
possible  so  to  do/ 

If  several  parcels  of  land  be  shewn  to  the  appraisers, 
they  may  appraise  each  parcel  separately,  or  the 
whole  at  one  estimate/  But  the  former  course  is  the 
most  convenient. 

And  it  is  sufficient,  if  two  of  the  appraisers  agree 
in  the  appraisement,  provided  all  of  them  be  present 
and  act/ 

Certificate  of  appraisers.  It  is  not  essential,  that 
the  appraisers  should  certify  their  doings  on  the  exe- 
cution,—  though,  in  practice,  they  generally  do  so; 
— for  the  officer's  return  of  their  doings  would  be  suffi- 
cient. But  the  practice  of  affixing  their  certificate,  is 
a  convenient  one,  and  may  correct  an  insufficiency  in 
the  officer's  return.® 

Delivery  of  seizin.  The  officer  must  then  deliver 
possession  and  seizin  of  the  lands  so  appraised,  to  the 
creditor  or  his  attorney/  This  is  done  by  going  on 
to  the  land  with  the  creditor  or  his  attorney,  and  by 
some  formal  act,  delivering  him  seizin  by  virtue  of 
the  execution. 


'  Taie  d  aL  v.  Andawfif  9  Mass.  Rep.  9S.  BoU  v.  BumeO,  9  Maas. 
Rep.  96.  Soane  y.  Same^  11  Mass.  Rep.  163.  Band  ▼.  Bond,  2  Hck. 
Rep.  382.    HamnuOt  v.  Basaett^  2  Pick.  Rep.  564. 

*  Stat.  178a  ch.  57.  8. 2. 
*»  Ibid.  8. 3. 

^  Barnard  v.  Fisher,  7  Mass.  Rep.  71.  Band  v.  Bandy  2  Pick.  Rep. 
382. 

^  MqffiU  y.  Jaqtdns  dal.2  Pick.  Rep.  331. 

*  WiUiams  v.  Amory,  14  Mass.  Rep.  20. 
V  Stat.  1783.  cb.  57.  a.  2. 
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The  attorney  who  receives  seizin,  need  not  have 
been  appointed  by  deed,  but  the  attorney  of  record  in 
the  suit,  may  receive  it.*  And  if  the  seizin  be  de- 
livered to  any  person,  whd  undertakes  to  act  for  the 
creditor,  a  subsequent  ratification  on  the  part  of  the 
creditor,  by  any  act,  such  as  causing  the  execution  to 
be  recorded,  will  make  the  levy  valid.^ 

The  delivery  of  seizin  to  the  creditor,  must  be 
made  in  a  reasonable  time  after  the  levy.  In  one 
case,  where  it  was  delayed  for  a  month,  the  court  held 
the  levy  void.* 

Officer's  return  of  execution.  After  the  foregoing 
proceedings  have  been  had,  the  officer  must  make  a 
return  of  the  execution,  with  his  doings  thereon,  to 
the  clerk's  office,  whence  it  issued.* 

The  precise  time,  when  this  return  must  be  made 
to  the  clerk's  office,  is  not  fixed  by  the  statute,  — but 
it  is  provided  that  the  execution  must  be  recorded  in 
the  registry  of  deeds,  within  three  months  after  the 
levy.'  Accordingly  it  has  been  holden,  that  if  the 
return  day  named  in  the  execution,  fall  within  the 
time  allowed  by  law  for  the  recording  of  the  executions, 
the  officer  is  bound  to  return  it  to  the  clerk's  office 
on  the  return  day,  in  order  that  the  creditor  may 
there  fiind  it,  to  have  it  recorded.®  But  if  the  three 
months  expire  before  the  return  day  of  the  execu- 
tion, the  creditor  must  request  the  officer  to  return 


*  Pratt  a  al.  v.  Putnam,  13  Mass.  Rep.  961. 

*  Ibid. 

'  fFaterhouse  v.  Waiter  11  Mass.  Rep.  207. 

*  Slat.  1783.  eh.  57.  s.  2. 

*  Ibid. 

'  McGregor  et  al.  v.  Braum,  5  Pick.  Rep.' 170. 
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the  execution,  or  to  deliver  it  to  him,  —  which  the 
officer  may  lawfully  do,  —  before  he  can  make  him 
liable/ 

In  the  return  of  the  officer,  every  thing  required  by 
the  statute,  to  pass  the  property,  must  be  stated,*  - — 
the  date  of  the  levy,*  —  the  names  of  the  appraisers,* 
—  by  whom  they  were  respectively  chosen,*  and  if  the 
officer  chose  two  of  them,  the  reason  for  so  doing,®  — 
that  the  appraisers  were  discreet  and  disinterested  men, 
and  freeholders  in  the  county,  w^here  the  land  levied 
upon  lay,''  —  that  they  entered  upon,  or  viewed  the 
land  appraised,'  —  the  sum  for  which  they  apprais- 
ed it,  and  the  metes  and  bounds  by  which  they  set  it 
forth,  for  which  two  facts,  however,  he  may  simply 
refer  to  the  appraisers*  certificate,  if  they  annex  one, 
as  is  usual,®  —  and  that  he  delivered  seizin  thereof  to 
the  creditor  or  his  attorney.'^ 

Recording  execution.  After  the  foregoing  pro- 
ceedings have  been  had,  the  creditor,  either  before  or 
after  the  return  of  the  execution  to  the  clerk's  office, 
but  within  three  months  from  the  time  of  the  levy, 
must  cause  the  execution,  with  the  officer's  return 


*  Tohey  v.  Leonard,  15  Mass.  Rep.  200.  Vide  PrescoU  v.  Pdiee  et  al. 
3  Pick.  Rep.  331. 

'  WiUiama  v.  Amory^  14  Mass.  Rep.  20. 
'  Shove  V.  Doyo,  13  Mass.  Rep.  529. 

*  JSpyt  V.  Drake,  9  Pick.  Rep.  35. 

»  Men  V.  Thayer,  17  Mass.  Rep.  299. 

*  Eddy  V.  Knap,  2  Mass.  Rep.  154.  Whitman  v.  Tyler  el  al.  8  Mass. 
Rep.  284. 

^  Willtams  v.  Amory,  14  Mass.  Rep.  20.  And  vide  LobdeU  v.  SturU- 
vant,  4  Pick.  Rep.  243. 

'  Tate  et  al.  v.  Anderson,  9  Mass.  Rep.  92.  Bond  v.  Bond,  2  Pick.  Rep. 
382.    HammaU  ▼.  BasaeU,  2  Pick.  Rep.  564. 

*  Shove  V.  Dow,  13  Mass.  Rep.  529. 

^^  BoylsUm  v.  Carver,  11  Mass.  Rep.  515. 
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thereon,  to  be  recorded  in  the  registry  of  deeds  for 
the  county  where  the  land  lies,  —  and  having  so  done, 
he  will  have  as  good  a  title  thereto,  as  the  debtor 
had.^ 

This  registry  is  not  necessary,  as  against  the  debtor 
and  his  heirs, — but  only  as  against  subsequent  attaching 
creditors,  or  purchasers.^  And  the  officer  who  levies 
the  execution  is,  in  no  case,  officially  bound  to  make 
it,  but  the  creditor  must  look  to  it  himself.^ 

Upon  rents  and  profits.  When  the  real  estate 
extended  upon,  cannot  be  divided  and  set  out  by  metes 
and  bounds,  then  the  execution  must  be  extended  upon 
the  rents  and  profits  of  the  estate.^ 

The  same  proceedmgs  are  had,  as  in  a  levy  upon 
the  fee,  only  that  the  appraisement  is  made,  and  the 
« seizin  given,  of  the  rents  and  profits,  instead  of  the 
fee.  The  officer  may,  also,  cause  the  person  in  pos- 
session and  improvement  of  the  land,  to  attorn  and 
become  tenant  to  the  creditor,  and  to  pay  the  rent  to 
him,  and  if  he  refuse,  may  turn  him  out,  and  give 
seizin  and  possession  to  the  creditor.^ 

Upon  lands  held  in  joint-tenancyj  —  tenancy  in 
common  J  ^c.  If  the  lands  levied  on,  be  owned  by 
the  debtor,  in  joint-tenancy,  tenancy  in  common, 
or  coparcenary,  with  others,  the  officer  must  levy 
the  execution  upon  the  debtor's  share  in  the  whole 


*  Stat.  1783.  ch.  57.  8. 2. 

*  APLellan  v.  fTkUney,  15  Mass.  Rep.  137.     Ladd  v.  Blunt,  4  Mass. 
Rep.  402. 

*  WaUrhmut  \.  WaiU,  11  Mass.  Rep.  207.     Tohty  v.  Leonard,  15  Mass. 
Rep.  200.    McGregor  d  al,  v.  Brown,  5  Pick.  Rep.  170. 

*  Stat  1783.  ch.  57.  s.  3. 
•Ibid. 
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estate,  and  not  upon  any  particular  portion  of  the 
estate.*  , 

The  proceedings  are  the  same,  as  in  levying  upon 
the  fee,  before  stated.  The  officer  must  describe  the 
estate,  in  his  return,  with  as  much  precision  as  possi- 
ble, and  give  the  creditor  seizin  of  the  debtor's  inter- 
est therein,  in  common  with  the  other  tenants.* 

TJpon  remainders,  and  reversions.  Executions  may 
be  levied  upon  remainders  or  reversions  of  the  debtor ; 
and  the  proceedings  are  the  same,  as  in  levying  upon 
the  fee.^ 

Upon  estates  for  Itfe.  Executions  may  be  levied 
upon  estates  for  life,  as  in  curtesy,  dower j  ^c.  either 
by  a  levy  upon  the  land,  or  upon  the  rents  and  prof- 
its,^ the  proceedings  in  both  which  cases,  have  been 
stated. 

On  terms  for  years.  An  execution  cannot  be  levi- 
ed upon  a  term  for  years,  in  the  manner  prescribed  by 
statute,  for  levying  on  real  estate,  but  the  term  must 
be  sold,  as  a  chattel.^ 

Upon  equities  of  redemption.  Equities  of  redemp- 
tion haVe  been  made  liable  to  attachment,  and  to  sei- 
zure and  sale  on  execution,  in  this  commonwealth,  by 
statute.* 


*  Stat.  1783.  ch.  57.  s.  2.  BarUet  v.  HaHow,  12  Mass.  Rep.  346.  Bdd- 
win  v.  WkUing  et  al.  13  Mass.  Rep.  57.  Atkim  y.  Bean  et  al.  14  Maas. 
Rep.  404. 

'  Ibid.  By  Stot.  1818.  ch.  115.  8, 1.  the  same  course  may  be  taken 
with  milU,  &c.  which  cannot  be  divided,  or  the  whole  of  which  are 
not  needed  to  satisfy  the  execution. 

^  WUliams  v.  Amoryy  14  Mass.  Rep.  20. 

*  Barber  v.  Root,  10  Mass.  Rep.  260.    Chapm/on  v.  Grcofy  15  Mass.  Rep. 
'439.    Rf^herU  v.  WhUii^,  16  Mass.  Repu  186. 

*  Chapman  v.  Gra^f^  15  Mass.  Rep.  439. 

*  Stat.  1783.  ch.  57.  s.  4.    Stat.  1798.  ch.  77.  s.  4. 
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M)tic€.  In  levying  an  execution  upon  an  equity  of 
redemption,  whether  it  were  attached  on  the  writ,  or 
not,  the  oflScer  having  fixed  upon  a  time  and  place  of 
sale,  must  give  notice  thereof,  in  writing,  to  the  debtor 
in  person,  or  by  leaving  the  same  at  his  last  and  usual 
place  of  abode, ^  and  public  notice  thereof,  by  posting 
up  notifications  in  two  or  more  public  places  in  the 
town,  &c.  where  the  mortgaged  estate  is  situated, 
and  also  in  one  or  more  public  places  in  two  adjoining 
towns,  thirty  days  at  least,  before  the  ,time  of  sale ; 
and  he  must  further  cause  an  advertisement  of  such 
time  and  place  of  sale,  to  be  published  three  weeks 
successively,  before  the  day  of  sale,  in  some  public 
newspaper,  printed  in  the  county  in  which  such  real 
estate  lies,  if  any  such  newspaper  be  there  printed.^ 

Sale.  At  the  time  and  place  appointed,  the  officer 
must  proceed  to  make  sale  of  the  equity,  at  public 
vendue ;  but  if  the  estate  shall  not  then  be  disposed 
of,  he  may  adjourn  the  sale,  not  exceeding  three  days^ 
and  so,  from  time  to  time,  until  the  sale  shall  be  com- 
pleted.® 

Deed.  The  officer  must  then  convey  the  equity  of 
redemption  to  the  purchaser,  by  deed,  which,,  if  the 
proceedings  have  beeii  regular,  will  be  as  effectual 
to  convey  the  same,  as  if  made  by  the  debtor.* 

Officer's  return  of  execution.  The  officer  having 
made  sale  of  the  equity,  and  applied  the  proceeds  upon 


'  By  Stai.  1828.  ck.  1 17.  if  the  judgment  debtor  be  not  an  inhabitant 
o^  or  resident  in  the  Commonwealth,  this  notice  in  writing,  either  to 
him  in  person,  or  by  being  left  at  his  last  and  usual  place  of  abode,  is 
dispensed  with.    But  the  pvhlic  notice  must  still  be  given,  as  above. 

•  Stat  1798.  ch.  77.  B.  4. 

'  Ibid. 

^  Ibid.  s.  5. 
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the  execution,  must  make  a  return  of  his  execution, 
at  the  time  and  place  specified  therein.  His  return 
upon  the  execution  must  specially  set  forth  all  his  do- 
ings, in  what  manner  he  notified  the  debtor,  or  the 
reason  why  he  did  not  notify  him,  —  in  what  places, 
and  in  what  newspaper,  he  gave  the  pubKc  notice,  — 
the  proceedings  of  the  sale,  the  proceeds,  and  his  ap- 
plication thereof  to  the  execution.  A  mere  general 
return  that  he  proceeded  according  to  law,  is  not 
sufficient.* 

If  the  equity  were  attached  on  the  writ,  the  attach- 
ment continues  in  force  for  thirty  days  after  judgment : 
and  in  order  to  preserve  the  lien,  all  the  proceedings 
previous  to  the  sale,  must  be  had  within  that  time,  but 
the  sale  may  be  made  after  that  time.^ 

If,  after  an  equity  of  redemption  has  been  attached 
on  mesne  process,  and  pending  the  attachment,  the 
mortgagor  redeem  the  estate,  the  creditor  may  levy 
his  execution  upon  the  fee,^  in  the  manner  already 
stated. 

Upon  betterments.  By  Stat.  1818.  ch.  115.  s.  2. 
all  the  right,  title  and  interest  which  any  person  has 
in  the  betterments  of  land,  of  which  he  has  been  in 
the  possession  and  improvement,  for  six  years^  before 
the  commencement  of  an  action  against  him,  to  recover 
the  same,  — '•  the  value  of  which  betterments  he  has 
a  right,  to  have  assessed  by  the  jury,  which  tries  such 
action,^  —  may  be  taken  by  attachment,  or  on  execu- 
tion.    And  when  so  taken  on  execution,  the  same 

'  ^ams  y.  Mcnfnard,  9  Mass.  Rep.  242.     Wellington  v.  Gale^  13  Mass. 
Rep.  483. 
»  Stat.  1798.  ch.  77.  s.  4. 
»  Stat.  1815.  ch.  137.  s.  3. 
*  Stat.  1807.  ch.  75.  s.  3. 
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notice  must  be  given,  and  the  same  proceedings  had, 
as  are  required  by  law,  in  the  sale'  of  an  equity  of 
redemption. 

On  pews.  For  the  notice  necessary  in  levying  ex- 
ecutions upon  pews,  reference  may  be  had  to  what 
has  been  stated  as  to  the  manner  of  attaching  them ; 
in  other  respects-  the  proceedings  are  the  same,  as  in 
levying  upon  any  other  real  estate,  except  in  the  city 
of  Boston,  where  pews  are  personal  property.* 

Sect.  IV.     Levy  of  Execution  upon  Personal 

Estate. 

Time  of  levying.  The  rule  before  stated,^  as  to 
the  time  of  levying  executions  upon  real  estate,  applies 
to  a  levy  upon  personal  property. 

Mode  of  levying.  If  the  property  was  attached  on 
mesne  process,  and  then  sold,  —  as  we  have  seen  it 
may  be,^  —  the  officer  has  only  to  apply  the  pro- 
ceeds upon  the  execution,  and  make  his  return  ac- 
cordingly. 

But  if  the  execution  is  to  be  levied  upon  goods  or 
chattels,  whether  they  were  attached  on  the  writ,  or 
not,  the  officer  must  safely  keep  them,  at  the  expense 
of  the  debtor,  for  the  space  of  four  days  next  after 
seizing  them.  If  the  owner  do  not  redeem  tKem  within 
that  time,  by  satisfying  the  execution,  the  officer  must 
proceed  to  sell  them  at  public  vendue,  after  having 
posted  up  notifications  of  the  time  and  place  of  sale,  in 
the  town  or,.g|Ekce  where  the  sale  is  to  be  had,  forty 

*  Vide.ante  page  167, 168. 
^  Vide  ante  page  284. 
'  Vide  ante  page  175. 
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eight  hours,  before  the  expiration  of  the  four  days.* 
If  he  do  not  comply  with  these  requisites,  his  special 
property  acquired  by  the  seizure,  will  be  lost,  and 
the  goods  may  be  attached,  or  seized  on  execution,  by 
other  creditors.^  But  except  as  against  other  creditors, 
he  may  sell  after  the  fourth  day,  and  satisfy  his  execu- 
tion with  the  proceeds  of  the  sale ;  but  he  will  be 
liable  to  the  debtor  for  any  damage  sustained  by  the 
irregularity.^ 

Officer*8  return.  The  officer  having  thus  seized 
and  sold  the  property,  and  applied  the  proceeds  upon 
the  execution,  must  make  return  thereof  with  his 
doings,  particularly  describing  the  goods  taken  and 
sold,  and  the  sum  for  which  each  article  was  struck  oflF, 
and  the  disposition  made  of  the  proceeds.* 

Upon  shares  in  incorporated  companies.  Execu- 
tions must  be  levied  upon  shares  in  incorporated  com- 
panies, created  before  the  passage  of  Stat.  1804.  ch. 
83.  in.  the  manner  prescribed  by  that  statute.*  But 
shares  in  corporations,  created  since  that  statute,  may 
be  levied  upon  in  the  modes  prescribed  in  their  several 
acts  of  incorporation.® 

By  the  general  statute  above  named,  if  the 
shares  were  attached  on  the  writ,  as  before  stated,^ 
and  the  creditor  intend  to  preserve  the  lien  created  by 
the  attachment,  the  officer  must  within  thirty  days 


*  Stat.  1783.  ch.  57.  s.  5. 

^  Lant  et  al.  v.  Jacksoti^  5  Mass.  Rep.  157.    Warren  v.  Ldand^  9  Mast. 
Rep.  265.    Howe  \.  StarkweaOier,  17  Mass.  Rep.  240. 
» Ibid. 

*  Stat.  1783.  ch.  57.  s.  5. 

*  Howe  v.  Starkweather  J 17  Mass.  Rep.  240. 

*  TUcomb  y.  Union  Mar.  and  Fire  Im.  Co.  8  Mass.  Rep.  326. 

*  Vide  ante  page  173. 
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after  judgment,  leave  an  attested  copy  or  copies  of  the 
execution,  with  the  clerk  and  treasurer,  or  cashier  of 
the  corporation,  and  also,  within  that  time,  cause  an 
advertisement  of  the  time  and  place  of  sale,  to  be  at 
least  once  published.  These  proceedings  will  consti- 
tute a  seizure  upon  the  execution.* 

The  officer  must  then  proceed  to  notify  the  debtor, 
and  to  give  public  notice  of  the  time  and  place  of 
sale,  within  the  time  and  in  the  mode  prescribed  by 
the  statute,^  which  are  the  same,  as  upon  the  sale  of 
an  equity  of  redemption  before  stated.^ 

The  officer  making  the  sale,  or  the  purchaser,  must, 
within  fourteen  days  after  the  sale,  leave  an  attested 
copy  or  copies  of  the  execution,  and  of  the  officer's 
return  thereon,  with  the  clerk  and  treasurer,  or  cash- 
ier, and  pay  for  the  recording  of  the  same;  —  and 
the  proper  officer  of  the  corporation  will  then  be  bound 
to  issue  to  the  purchaser,  legal  certificates  of  the 
shares  so  sold.* 

If  the  shares  to  be  levied  on,  were  not  attached 
on  the  writ,  the  same  proceedings  are  still  to  be  had, 
on  the  execution,  whenever  it  may  be  levied. 

These  proceedings  must  necessarily  be  had  within 
thirty  days  after  judgment,  only  for  the  purpose  of 
preserving  the  lien  upon  the  shares,  created  by  the 
attachment.  If  they  were  not  attached  on  the  writ, 
or  if  the  creditor  do  not  wish  to  preserve  his  lien,  the 
execution  may  be  levied  upon  them,  at  any  time. 

Upon  personal  property  owned  in  joint-tenathcy, 


*  Stat.  1804.  ch.  83.  s.  2. 

*  Ibid.  8  a 

^  Vide  ante  page  290. 

*  Stat.  1804.  ch.  83.  8.1. 
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—  tenancy  in  common,  —  or   copartnership.      For 

the  mode  of  levying  executions  upon  personal  property, 
holden  in  common,  Sec.  reference  may  be  had  to  the 
manner  of  attaching  it.\ 

Upon  personal  property  m4)rtgaged  or  pledged. 
See  mode  of  attaching  the  same.^ 


^  Vide  ante  page  173. 
'  Vide  ante  page  174. 
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CHAPTER  XXVII. 


Costs. 


Sect.  I.     In  Actions  at  Common  Law. 

When  in  general  recoverable.  By  Stat  1784. 
ch.  28.  s.  9.  it  is  provided,  that  in  all  actions,  the  party 
prevailing  shall  be  entitled  to  his  legal  costs  against 
the  other ;  and  by  the  same  section,  if  the  plaintiflf  at 
any  stage  of  his  suit,  become  nonsuit,  or  discontinue 
his  action,  the  defendant  shall  recover  costs. 

Where,  after  entry  of  the  action  in  the  Court  of  Com- 
mon Pleas,  the  writ  was  lost,  and  the  court  on  motion 
directed  the  clerk  to  record  the  action  as  a  misentryy 
it  was  decided  by  the  Supreme  Court,  that  the  defend- 
ant should  recover  costs.*  It  appears,  however,  from 
the  statement  in  the  opinion  of  the  court,  in  the 
case  last  cited,  that  the  writ  was  never  returned, 
but  had  been  lost  by  the  sheriff,  who  served  it. 
Had  it  been  lost  after  being  returned,  without  the 
plaintiff's  fault,  the  decision  might  have  been  dif- 
ferent. 

If  judgment  be  arrested,  the  defendant  is  entitled  to 
costs  as  the  prevailing  party. 

If  the  writ  be  abated  by  plea,  or  on  motion,  for  any 
defect  or  insufficiency,  the  defendant  recovers  costs.' 


^  GUbreth  v.  Brwm  et  d.  15  Mass.  Rep.  178. 

'  Haints  v.  Corliss,  4  Mass.  Rep.  659.  Thmas  v.  WhiU^  13  Mara. 
Rep.  370.  J%ir<  V.  fY<2^eraZ(/,  2  Mass.  Rep.  509.  Qwldy,  Bichards(m,Q 
Pick.  Rep.  364. 
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But  the  defendant  will  not  recover  costs^  where 
the  writ  is  abated  by  the  death  of  one  of  the  plaintiffs.* 
The  case  of  Fowler  et  ux.  v.  Shearer ^^  where  in  tres- 
pass, after  verdict  for  defendant,  subject  to  the  opinion 
of  the  court,  and  before  judgment,  the  wife  died,  and 
the  defendant  had  judgment  for  his  costs  against  the 
husband,  seems  inconsistent,  with  the  case  of  Chitts 
et  al.  V.  Haskinsy  and  may  be  considered  overruled 
by  it. 

Nor  will  costs  be  allowed,  where  an  action  is  dis- 
missed for  want  of  jurisdiction.^  But  if  the  court  kave 
general  jurisdiction  of  the  subject,  and  the  want  of 
jurisdiction  in  the  particular  case,  is  ascertained  upon 
the  plea,  the  case  comes  within  the  general  rule,  and 
costs  are  allowed.* 

In  several  actions  by  a  promisee  upon  a  joinX  and 
several  promissory  note,  against  the  promisers,  al- 
though the  plaintiff  can  have  but  one  satis&ction  of 
his  damages,  he  may  have  satisfaction  for  his  costs 
agamst  each  promiser.* 

In  actions  on  bonds  with  penalties,  if  a  forfeiture 
be  adjudged^  or  if  the  defendant .  confess  it,  and  is 
heard  in  equity,  the  plaintiff  is  considered  as  the 
prevailing  party,  although  on  the  hearing  it  appears 
that  nothing  is  due.^ 

In  an  action  of  replevin,  if  part  of  the  property 
replevied,  be  found  to  belong  to  the  plaintiff,  and  part 

*  CuUs  et  al.  v.  HcukinSj  1 1  Mass.  Rep.  56. 

*  7  Mass.  Rep.  31. 

3  Thomas  v.  ffkUej  12  Mass.  Rep.  370.     ffiUumu  v.  Blimt,  2  Mass. 
Rep.  207.     Clark  v.  Rockwell^  et  at.  15  Mass.  Rep.  221. 
^JThomaa  v.  White,  12  Mass.  Rep.  370. 
^  Simonds  v.  Center j  6  Mass.  Rep.  18. 
'  Lyman  v.  Warren^  12  Mass.  Rep.  412. 
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to  the  defendant,  each  party  will  be  considered  as  pre- 
vailing, and  will  recover  costs.* 

Where  the  holder  of  a  promissory  note  commences 
several  actions  at  the  same  time,  against*  the  maker 
and  indorsers,  and  recovers  judgment  and  satisfaction 
in  one  action,  pending  the  others,  he  cannot  have  judg- 
ment for  his  costs  in  the  others,  but  is  liable  to  pay  costs.' 

In  actions  ex  contractu  against  several  defendants, 
the  plaintiff  can  have  costs  agamst  neither,  unless  he 
prevail  against  all.^ 

If  a  creditor  of  an  insolvent  estate  claim  more 
than  the  commissioners  of  insolvency  allow,  and 
bring  his  action  at  law,  if  he  do  not  recover  more 
than  the  commissioners  allowed,  the  administrator 
will  be  considered  the  prevailing  party,  and  will  re- 
cover costs.^ 

The  plaintiff  on  record  is  the  party  against  whom 
the  judgment  for  costs  is  to  be  rendered,  although  he 
be  a  mere  trustee  suing  in  autre  droit,  as  executor, 
administrator,  guardian,  or  even  an  infant,  suing  by 
his  prochien  ami.^ 

In  actions  on  probate  bonds  brought  for  the  benefit 
of  heirs,  or  legatees,  or  creditors,  they  are  considered 
as  the  real  plaintiffs,  and  the  judgment  for  costs  is 
against  them.^ 

In  actions  agamst  executors  and  administrators,  the 


'  PoweU  v.  Hmadale,  5  Mass.  Rep.  343. 

'  GUmore  v.  Cturr,  2  Mass.  Rep.  171.  Vide  Porter  v.  htgraham^  10 
Mass.  Rep.  88. 

^  OalUnoay  v.  PUman  dal.3  Mass.  Rep.  408.  TuUle  v.  Cooper  ei  al. 
10  Pick.  Rep.  281. 

*  Dodge  et  al,  v.  Breeds  13  Mass.  Rep.  537. 

*  Smith  v.  Floyd,  1  Pick.  Rep.  275. 

'  Bobbina  v.  Hmfward,  16  Mass.  Rep.  524.    Dawes  v.  Croock,  8  Mass. 
Rep.  488. 


900  COSTS.  [CH.   XXVII. 

judgment  for  costs  must  be  against  the  estate,  /and  not 
against  the  defendants  personally.* 

But  where  the  commissioners  of  insolvency  allowed 
a  part  of  a  creditor's  claim,  and  the  administrator  sig- 
nified his  dissatisfaction  at  the  allowance  as  made,  so 
that  the  creditor  was  driven  to  his  suit  at  law,  and  on 
the  trial  of  the  action,  he  recovered  more  than  the 
commissioners  allowed,  it  was  holden  that  the  plain- 
tiff should  recover  costs  against  the  administrator  de 
bonis  propriis^ 

If  an  executor  or  administrator  fail  in  a  suit  com- 
menced by  him  m  that  capacity,  he  will  be  personally 
liable  to  the  defendant  for  his  costs  f  but  if  an  executor 
or  administrator  prosecute  an  action  commenced  by 
the  deceased,  and  the  defendant  prevail  in  the  suit, 
judgment  for  costs  must  be  rendered,  against  the  estate 
of  the  deceased,  in  the  hands  of  the  executor  or  ad- 
ministrator, and  not  de  bonis  propriis} 

Overseers  of  the  poor  are  mere  agents  for  the  town 
by  which  they  are  chosen,  if  therefore,  they  fail  in  a 
complaint  preferred  for  the  removal  of  a  pauper,  costs 
may  be  awarded  to  the  respondents  against  the  town, 
but  not  against  the  overseers.^ 

The  Stat.  1784.  ch.  28.  s.  12.  creates  an  excep- 
tion to  the  rule,  that  the  prevailing  party  shall  be 
entitled  to  costs,  where  the  plaintiff  brings  divers 
actions  upon  demands  which  might  have  been  joined 
in  one  suit,  in  which  he  shall  recover  costs  in  one 
action  only. 

^  Mans  et  al.  v.  Sawifer,  1  Pick.  Rep.  351. 

*  Bums  et  al.  v.  Font,  S.  J.  C.  Suffolk,  March  T.  1833.    Htdy  v.  Root, 
11  Pick.  Rep.  389. 

^  Hoa-dy  v.  Call,  16  M^iss.  Rep.  530. 

*  Stat.  1783.  ch.  32.  s.  10.    Brooks  et  al.  v.  Stevens,  3  Pick.  Rep.  (SB. 
^  Buck/ield  v.  Gorham,  6  Mass.  Rep.  445. 
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This  provision  of  the  statute  applies  to  those  cases 
only,  where  the  same  plaintiff,  at  the  same  term,  sues 
the  same  defendant  in  several  actions,  upon  demands, 
which  might  have  been  joined  in  one  suit,  and  where 
the  actions  are  ex  contractu.^ 

If  goods  attached  on  several  writs,  in  favor  of  several 
plaintiffs,  be  replevied  by  several  writs  of  replevin, 
sued  out  in  favor  of  the  same  party,  on  each  of  which 
a  bond  is  given  to  the  officer,  and  he  bring  a  separate 
action  on  each  bond  at  the  same  court,  he  will  be 
allowed  costs  in  each  suit,  the  3tatute  giving  him 
these  bonds,  in  trust  for  the  attaching  creditors  re- 
spectively.^ 

If  an  action  be  commenced  to  recover  a  debt,  and 
the  defendant  be  summoned  as  the  trustee  of  the  plain- 
tiff, in  another  action,  and  be  charged  as  such,  and  pay 
the  debt  over  on  execution,  the  plaintiff's  action  will 
be  defeated,  but  neither  party  will  recover  costs.^ 

It  is  not  perceivable  how  this  decision  can  be  sus- 
tained by  any  just  construction  of  the  statute,  which 
unequivocally  provides,  that  in  all  actions,  the  party 
prevailing  shall  be  entitled  to  his  legal  costs  against 
the  other.  In  Janes  v.  Foster,^  the  court  say,  that 
the  payment  on  the  execution  recovered  in  the  trustee 
suit,  discharges  the  plaintiff's  demand,  and  operates  as 
payment  to  him.  Payment  to  the  plaintiff,  would 
have  been  a  good  defence,  to  the  action,  if  made  only 
the  day  before  the  trial,  and  as  prevailing  party  in  such 
case,  the  defendant  would  be  entitled  to  his  costs. 


^  Simonds  v.  Center,  6  Mass.  Rep.  18.    R^ley  v.  Chandler^  10  Moss, 
Rep.  175. 
'  Morse  v.  Hodson  etal,5  Mass.  Rep.  314. 
» Ibid. 
^  15  Mass.  Rep.  185. 
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unless  such  payment  was  made  in  settlement,  and 
satisfaction  of  the  action ;  —  so  in  the  case  last  cited, 
the  defendant  must  be  considered  as  the  prevailing 
party,  and  as  such,  it  vtrould  seem,  is  entitled  to  his 
costs. 

Where  there  are  several  defendants.  In  actions 
o/  tort,  where  several  defendants  sever  in  their  pleas, 
each  of  those  who  are  acquitted,  recover  costs  for  their 
travel,  attendance,  and  attorney's  fees,  by  force  of  the 
statute,*  which  provides  that  in  all  cases,  the  party 
prevailing  shall  recover  costs;  but  for  all  charges 
jointly  incurred,  as  fees  of  witnesses,  costs  of  deposi- 
tions, &/C.  single  costs  only  can  be  taxed.^ 

So  in  an  action  ex  delicto,  against  two  or  more,  if 
a  verdict  be  found  against  a  part,  and  in  favor  of  part, 
those  who  are  acquitted,  will  be  entitled  to  their  costs, 
although  they  did  not  sever  in  their  pleas,  the  verdict 
operating  as  a  severance.^ 

Where  several  defendants  in  an  action  of  trespass, 
plead  jointly  in  the  court  below,  and  severally  on  the 
appeal,  those  who  are  acquitted,  will  be  entitled  to 
joint  costs  to  the  time  of  severing  in  their  pleas,  and 
to  several  costs  afterward,  and  the  costs  jointly  incur- 
red, may  be  apportioned.* 

In  actions  ex  contractu^  the  rule,  however,  is  dif- 
ferent, and  though  several  defendants  sever  in'  theu* 
pleas,  and  a  verdict  be  rendered  in  their  favor,  they 
will  be  entitled  to  but  one  bill  of  costs.* 


»  Stat.  1784.  ch.  28.  ^ 
'  Mason  v.  Waiit  elalA  Pick.  Rep.  453. 
'  Brown  v.  learnt  et  cH.  13  Mass.  Rep.  596. 

*  West  V.  Brock  etdl.S  Pick.  Rep.  303.  , 

*  Meagher  v.  BaUkddar  ef  oZ.  6  Mass.  Rep.  444.  Ward^  v.  Johnson  et  aL                        J 
13  Mass.  Rep.  148.  | 
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Where  an  action  is  brought  against  several,  and  the 
plaintiff  obtains  a  verdict^  the  costs  are,  in  all  cases, 
taxed  jointly  against  whom  the  verdict  is  rendered.* 

Double  costs.  By  Stat.  1784.  ch.  28.  s.  13.  it 
is  provided  that  when  the  plaintiff  and  defendant  both 
live  within  the  Commonwealth,  all  personal  and  transi- 
tory actions,  shall  be  brought  in  the  county  where  one 
of  the  parties  lives ;  and  when  an  action  shall  be  com- 
menced in  any  other  county,  than  as  above  directed^ 
the  writ  shall  be  abated,  and  the  defendant  allowed 
double  costs. 

By  Stat.  1 820.  ch.  79.  s.  6.  when  a  party  alleging 
exceptions  to  the  opinion,  direction,  or  judgment  of 
the  Court  of  Common  Pleas,  in  any  matter  of  law, 
shall  fail  to  enter  the  action  in  which  such  exception^ 
are  made,  at  the  first  succeedmg  term  of  the  Supreme 
Judicial  Court,  for  the  same  county,  and  complaint 
thereof  shall  be  made  by  the  adverse  party ;  or  when- 
ever the  Supreme  Court  shall  allege  such  exceptions 
to  be  fi'ivolous,  and  intended  only  for  delay,  the  Su- 
preme Court  shall  award  double  the  costs  of  that  court, 
against  the  party  making  the  same. 

By  Stat.  1822  ch.  105.  double  costs  are  allowed  to 
plaintiffs,  where  a  defendant  appeals  fi'om  the  judg- 
ment of  the  Court  of  Common  Pleas,  where  the  debt 
or  damage  recovered,  was  less  than  one  hundred  dot- 
larSy  if  the  same  be  not  reduced  on  the  appeal. 

'  Vide  Prop.  Kenmbec  Pur.  v.  BauUon  etal.4  Mass.  Rep.  419. 
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Sect.  II.     In  Special  Proceepings. 

1 .  Upon  trustee  process.  —  ^  between  the  plain- 
tiff and  defendant.  The  same  rules  prevail,  in  the 
taxation  of  costs,  as  at  common  law.*  If  the  defendant 
make  defeult,  however,  or  if  the  suit  be  determined  by 
verdict,  or  otherwise,  as  against  him,  the  plaintiff  will 
recover  further  costs  of  travel,  attendance,  &c.  until 
the  termination  of  the  suit  against  the  trustee,  although 
he  may  ultimately  be  discharged.* 

When  the  trustee  shall  be  allowed  costs.  By 
Stat.  1794.  ch.  66.  s.  3.  if  any  person  summoned  as 
a  supposed  trustee,  shall  come  into  court,  at  the  first 
term,  and  declare  that  he  has  not  in  his  hands,  or  pos- 
session at  the  time  of  the  service  of  the  writ,  any 
goods,  effects,  or  credits  of  the  principal,  and  there- 
upon submit  himself  to  an  examination  upon  oath,  if 
upon  such  examination,  the  declaration  appear  to  be 
true,  the  court  shall  award  to  him  his  legal  costs. 

By  Stat.  1829.  ch.  128.  s.  2.  any  person  summoned 
as  trustee,  may  retain  fi-om  the  amount  adjudged  to 
be  in  his  hands,  a  sufficient  sum  to  pay  his  reasonable 
counsel  fees,  and  other  necessary  expenses,  occasioned 
by  his  being  summoned  as  trustee ;  the  amount  to  be 
retained,  and  the  necessity  of  employing  counsel  to  be 
determined  by  the  court. 

If  a  supposed  trustee  appear  at  the  first  term,  and 
submit  himself  to  an  examination,  and  the  plaintiff 
&il  in  the  action  against  the  defendant,  the  trustee 


^  Denham  v.  Lyon  et  TV.  1  Mase.  Rep.  15. 

'  fFdls  et  al  v.  Bamster  dat.\  Mass.  Rep.  515. 
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will  be  entitled  to  his  costs,  whether  he  admit  or  deny 
his  liability  as  trustee.* 

If  one,  summoned  as  trustee,  be  absent  at  the  time 
of  the  service  of  the  writ,  and  also  at  the  first  term  of 
the  court,  so  that  he  cannot  then  come  in  and  submit 
himself,  and  he  comes  in  at  the  first  term  after  his 
return,  he  will  be  entitled  to  costs  under  the  equity  of 
the  statute.* 

It  is  not  necessary,  in  order  to  entitle  the  trustee  to 
costs,  that  he  should  make  oath  to  his  general  answer, 
containing  a  mere  denial  of  effects ;  if  an  examination 
under  oath  be  intended,  the  oath  is  generally  adminis-* 
tered  at  the  close  of  the  examination. 

The  object  of  the  statute  is  to  prevent  any  delay 
on  the  part  of  the  trustee  in  making  his  answer,  by 
making  his  title  to  costs  depend  upon  his  presenting 
himself  for  examination  at  the  first  term.^ 

If,  however,  no  further  interrogatories  be  put  during 
the  term,  or  if  the  plaintiff  be  satisfied  with  the  gen- 
eral answer,  it  would  seem  that  to  entitle  the  trustee 
to  be  discharged,  and  to  have  his  costs,  he  must  make 
oath  to  it,  during  the  term,  in  which  his  answer  b 
filed.* 

Where  the  trustee's  liability  is  determined  by  a  trial 
at  law,  upon  the  validity  or  effect  of  an  assignment, 
disclosed  by  him  in  his  answer,  it  is  provided  by  Stat. 
1817.  ch.  148.  8.  I.  that  the  court  may  award  legal 


^  Brown  v.  Seymour  ^  TV.  1  Pick.  Rep.  32.  WUcox  v.  MittSf  4  Maw. 
Rep.  218.  devtland  y.  Ckqf  et  al.  5  Mass.  Rep.  206.  Stat.  1794.  ch. 
65.8.4. 

^  Turo  V.  Coaie9  if  Tra.  10  Mass.  Rep.  25. 

*  Chapman  v.  Phm%p$,  8  Pick.  Rep.  24. 

*  Ibid.    Vide  Clecdand  r.  Clap  doLS  Mass.  Rep.  207. 
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costs,  for  and  against  any  of  the  parties,  at  its  dis- 
cretion. 

By  Stat  1794.  ch.  66.  8.  S.  if  a  supposed  trustee, 
resident  without  the  county,  to  which  the  writ  is  re- 
turnable, discharge  himself  upon  examination,  the 
court  shall  award  to  stich  trustee,  such  further  costs, 
as  with  his  legal  costs,  shall,  under  all  the  circum- 
stances of  the  case,  be  a  reasonable  compensation  to 
him  for  his  time  and  expenses,  in  appearmg  and  de- 
fending himself  against  the  suit. 

If  in  such  case,  the  trustee  do  not  submifr  himself 
to  an  examination  at  the  first  term,  but  is  discharged 
on  e3^amination  at  a  subsequent  term,  before  judg- 
ment be  rendered  against  the  debtor,  he  shall  have  his 
costs.* 

A  person,  summoned  as  trustee,  resident  in  another 
county,  than  where  the  writ  is  returnable,  shall  not 
be  liable  to  pay  costs  upon  the  original  process.^ 

When  the  trustee  shall  pay  costs.  By  Stat.  1 794. 
ch.  65.  s.  3.  where  a  person  summoned  as  trustee, 
resident  within  the  county  in  which  the  writ  is  return- 
able, shall  neglect  to  appear  at  the  first  term,  and 
submit  to  an  examination,  having  in  the  opinion  of  the 
court,  no  reasonable  cause  to  the  contrary,  he  shall 
be  liable  for  all  costs,  afterwards  arising  in  such  suit, 
to  be  recovered  and  paid  out  of  his  own  goods  and 
estate,  in  case  judgment  shall  be  finally  rendered  for 
the  plaintiff,  unless  such  costs  shall  be  satisfied  fi*om 
the  estate  of  the  principal.  If  there  be  more  than 
one  trustee  who  shall  so  neglect  to  appear,  they  will 
be  jointly  liable  to  such  costs. 

^  Cleveland  v.  Oop  et  al.5  Mass.  Rep.  208.  but  quaere.     Vide  Stat. 
1794.  ch.  65.  8.  3, 4. 
»  Stat.  1794.  ch.  65.  s.  3. 
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The  intention  of  this  provision  of  the  statute,  is 
*'  to  mulct  a  supposed  trustee,  when  by  his  negligence 
in  submitting  to  an  examination,  the  creditor  has  been 
at  expense  in  prqsecuting  a  fruitless  suit  agamst  his 
debtor.  But  if  the  creditor  be  indemnified  as  to  the 
costs  out  of  the  debtor's  effects,  whether  in  his  own 
hands,  or  in  the  hands  of  any  trustee,  the  intent  of  the 
statute  is  satisfied.'** 

Haw  judgment  for  costs  is  rendered.  Each  trus- 
tee, summoned  in  the  writ,  who  duly  appears,  and  is 
discharged,  with  an  allowance  of  costs  to  him,  is  en- 
titled to  a  separate  judgment  and  execution  for  them.* 

If  there  be  several  trustees  in  the  same  writ,  who 
are  mulcted  in  costs  for  not  appearing  and  answering, 
under  the  provisions  of  the  statute,  judgment  and  ex- 
ecution will  be  awarded  against  them  jointly,  for  such 
costs.* 

2.  Scire  facias  against  trustees.  If  the  plaintiff 
feil  in  his  action  of  scire  faciei  against  the  trustee, 
because  he  has,  in  fact,  discharged  himself  by  deliver- 
ing over  all  the  effects  of  the  debtor  in  his  hands,  upon 
the  original  execution,  the  trustee  will  be  entitled  to 
his  costs.'^ 

If  a  trustee,  residing  out  of  the  county,  upon  scire 
facias  brought  against  him,  be  examined  and  discharg- 
ed,  he  will  recover  costs.' 

If  a  supposed  trustee,  summoned  out  of  his  county, 
be  defaulted  on  the  original  process,  and  on  the  scire 
facias,  plead  in  abatement  of  the  writ,  a  plea  which 


^  Per  Panons  C.  J.    Cleveland  v.  Clap  tial.5  Mass.  Rep.  208. 

*  Stat.  17d4.  ch.  65.  s.  4. 
'  Ibid.  8.  a 

*  Cleveland  v.  Ck^  etal.5  Mass.  Rep.  208. 
^  Stat  1794.  ch.  65.  s.  6. 
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is  overruled,  and  he  be  afterwards  discharged  on  his 
examination,  he  will  recover  costs  for  the  term  only  at 
which  he  was  discharged.^ 

The  costs  of  the  sait  on  the  scire  facias,  where  the 
defendant  is  resident  within  the  county,  and  is  charged 
as  trustee,  are  recoverable  against  him ;  but  not  the 
costs  of  the  origmal  suit;^  so  whereupon  scire  foAAas^ 
he  is  examined  and  discharged,  judgment  will  be  ren- 
\  dered  against  him  for  costs.^ 

Where  the  trustee,  resident  within  the  county,  has 
no  reasonable  excuse  for  not  appearing  and  answering 
at  the  first  term  upon  the  trustee  process,  but  is  finally 
discharged,  either  upon  the  original  writ,  or  upon  scire 
faciaSy  the  court  may  order  him  to  pay  out  of  his  own 
estate,  all  the  costs  arising  to  the  plaintiff  in  the  original 
suit,  after  the  first  term,  and  until  he  shall  submit  to 
an  examination,  provided  the  plaintiff  do  not  obtain 
satis&ction  of  the  same  against  the  defendant  out  of 
effects  in  his  own  hands,  or  in  those  of  any  trustee/ 

3.  In  scire  foMas  against  bail.  By  Stat  1784. 
ck.  10.  s.  2.  ^'when  the  principal  shall  avoid,  so  that 
his  goods,  lands  or  chattels  cannot  be  found  to  satisfy 
the  execution,  nor  his  body  found  to  be  taken  there- 
with, the  plaintiff  shall  be  entitled  to  his  remedy  by 
scire  facias^  against  the  bail.  And  in  case  no  just 
cause  to  the  contrary  be  shewn,  judgment  shall  be 
given  against  them  for  the  damages  and  cost  recovered 
against  the  principal,  with  additional  damages  and  costs, 
and  execution  shall  be  awarded  agamst  them  accord- 
ingly.    Provided^  nevertheless^  that  if  the  bail  shall 

,    '  WUcox  y.  MUs,  4  Mass.  Rep.  507. 

*  Rivers  v.  Smithy  1  Pick.  Rep.  164, 
'  Stat.  17^.  cb.  65.  s.  6. 

*  CUveland  v.  Clap  et  aL  5  Masp.  Rep.  209. 
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bring  their  principal  into  court,  before  judgment  is 
given  upon  the  scire  facias,  and  there  deliver  him  to 
the  order  of  the  court,  and  shall  pay  the  costs  which 
may  then  have  arisen  upon  the  scire  facias,  then  the 
bail  shall  be  discharged,  and  the  principal  shall  be 
committed  to  the  goal,  there  to  remain  for  the  space 
of  thirty  days,  in  order  to  his  being  taken  in  ex- 
ecution." 

The  bail  are  not  discharged  by  surrendering  the 
principal  into  court,  until  the  costs  are  paid.^ 

By  Stat  1817.  ch.  146.  bail  may  discharge  them- 
selves by  surrendering  their  principal  before  judgment 
to  the  goal,  upon  scire  facias  against  them,  in  the 
manner  prescribed  by  the  statute,  and  if  the  commit- 
ment be  made  after  the  scire  facias  has  issued,  the 
bail  must  pay  the  costs  which  has  accrued  thereon,  be- 
fore they  will  be  discharged. 

4.  Before  justices  of  the  peace,  and  in  appeals 
therefrom.  Justices  of  the  peace  have  original  juris- 
diction in  all  personal  actions,  where  the  sum  demand- 
ed does  not  exceed  ttoenty  doUars,  and  costs  are 
awarded  to  the  prevailing  party,  upon  the  principles 
and  rules  governing  the  subject  of  costs  generally.* 

In  all  civil  actions,  triable  before  a  justice  of  the 
peace,  an  appeal  lies  to  the  Court  of  Common  Pleas ;' 
if  the  appeal  be  entered,  the  costs  before  the  justice, 
abide  the  event  of  the  suit,  in  the  same  manner, 
as  if  the  action  had  been  commenced  in  the  court 
appealed  to. 

If  the  appellant  fail  to  enter  the  action  in  the  court, 


'  B€aHd  V.  FaUey,  5  Mass.  Rep.  373. 

*  Vide  Taxation  of  costs,  Sect  III.  supra. 

»  Stat  1783.  ch.  43.  s.  6. 


310     COSTS  IN  SPECIAL  PROCEEDINGS.    [CH.  XXVII. 

to  which  the  appeal  is  made,  the  appellee,  on  com- 
plaint thereof,  may  have  the  judgment  appealed  from, 
affirmed  by  the  com-t  to  which  the  appeal  is  made, 
with  his  costs,  and  execution  will  issue  from  the  Court 
of  Common  Pleas  in  the  same  manner,  as  upon  judg- 
ments in  actions  originally  commenced  in,  and  cogniza- 
ble by  that  court.* 

6.  In  courts  of  probate,  and  in  appeals  therefrom. 
Costs  are  not  allowed  in  this  court.^ 

In  cases  oi  ^appeals  from  this  court  to  the  Su- 
preme Judicial  Court,  in  its  capacity  of  Supreme 
Court  of  Probate,  the  Stat.  1817.  ch.  190.  s.  7, 
44.  provides  that  the  court  may  assess  reasonable 
costs,  to  either  party  upon  the  appeal,  or  against 
the  appellant,  who  shall  fail  to  enter  his  appeal, 
upon  complaint  thereof,  by  the  qppellee,  for  affirm- 
ation of  the  judgment  appealed  from.  The  Stat. 
1817.  ch.  190.  is  the  same  in  words,  as  to  the  subject 
of  costs,  as  the  former  Stat.  1783.  ch.  46.  repealed 
by  it.  Under  the  last  cited  statute,  it  was  holden, 
that,  as  no  costs  are  allowed  before  a  Judge  of  Pro- 
bate, the  Supreme  Court  do  not  generally  award  them, 
unless  when  the  appeal  is  on  frivolous  pretences,  or 
for  reasons  which  the  appellant  knew,  or  ought  to  have 
known  to  be  unfounded,  the  power  to  award  costs 
being  discretionary.* 

6.  In  the  Court  of  Common  Pleas,  and  in  appeals 
therefrom.  It  has  already  been  stated,  that  justices 
of  the  peace  have  original  jurisdiction  in  all  personal 
actions,  where  the  debt  demanded  does  not  exceed 


*  Stat.  1783.  ch.  42.  s.  6. 

»  Vide  Stat.  1817.  ch.  190.  s.  44. 

^  Osgood  V.  Breeds  12  Mass.  Rep.  525. 
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twenty  dollarSy  and  it  is  provided  by  Stat.  1 786.  ch. 
52.  8.  3.  and  by  Stat.  1807.  ch.  123.  s.  2.  that  if  upon 
any  action  originally  brought  in  the  Court  of  Com- 
mon Pleas,  where  the  title  to  real  estate  is  not  brought 
in  question,  judgment  shall  be  recovered  for  no  more 
than  twenty  dollars  debt,  or  damage,  in  all  such  cases, 
the  plaintiff  shall  be  entitled  for  his  costs,  to  no  more 
than  one  garter  part  of  the  debt,  or  damage  so  re- 
covered. 

When,  however,  an  action,  in  which  the  title  to 
real  estate  comes  in  question,  is  originally  commenc- 
ed before  the  Common  Pleas,  the  plaintiff  is  en- 
titled to  full  costs,  although  he  recover  less  than  twenty 
dollars,  —  as  in  an  action  of  covenant  broken,  in  which 
a  breach  is  assigned,  that  the  defendant  was  not  seized, 
or  had  no  right  to  convey  the  land,*  —  or,  in  an  action 
for  the  obstruction  of  a  way,^  —  or  in  an  action  of  tres- 
pass, quare  clausum  /regit,  where  the  defence  is 
grounded  on  a  title  to  the  land,®  —  and  this,  upon  the 
principle  that  the  Stat.  1783.  ch.  42.  8.  1 .  gives  juris- 
diction to  justices,  to  try  cases  only,  where  "  the  title  to 
real  estate  is  not  in  question,"  and  because  the  Stat. 
1786.  ch.  52.  8.  3.  limits  the  costs  to  one  fourth  part  of 
the  damages  recovered,  only  in  those  cases,  where  the 
title  to  real  estate  does  not  come  in  question.*  Whether 
in  an  action,  where  the  title  to  real  estate  may,  but  does 
not  actually,  come  in  question,  the  plaintiff  would  be 
entitled  to  lull  costs,  does  not  appear  to  have  been 
directly  considered  and  decided,  though  the  weight  of 


'  Bickford  v.  PagCj  2  Mass.  Rep.  445. 

'  Crocker  v.  Blacky  16  Mass.  Rep.  448. 

'  BvUpfidd  T.  Pearsorij  10  Mass.  Rep.  410.  Dummer  v.  Fhster,  7 
Mass.  Rep.  476. 

*  Bickfwd  V.  Page,  2  Mass.  Rep.  462,  mOe.  PaddfordY.  Paddford, 
7  Pick.  Rep.  152.    PlympUm  v.  Baker,  10  Pick.  Rep.  473. 
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authority  is  in  favor  of  this  construction  of  the  statutes 
above  cited.* 

On  appeals.  By  Stat.  1820.  ch.  79.  s.  4.  it  is 
provided  that  any  party  aggrieved  at  the  judgment ' 
of  the  Court  of  Common  Pleas,  in  any  real  action, 
or  in  any  personal  action,  wherein  any  issue  has 
been  joined,  in  which  the  debt,  or  damages  demand- 
ed, shall  exceed  one  hundred  doUarSy  may  appeal 
therefrom  to  the  Supreme  Judicial  Court.  And  by 
the  same  section,  where  any  appeal  shall  be  made 
by  any  plaintiff,  in  any  personal  action,  and  he  shall 
not  recover  more  than  one  hundred  dollars  at  the 
court  appealed  to,  the  plaintiff  shall  not  recover  any 
costs  in  that  court  upon  such  appeal ;  providedy  how- 
ever, that  if  the  Supreme  Judicial  Court  shall  certify 
that  there  was  a  reasonable  cause  for  appeal,  he  may 
recover  his  costs  upon  the  same ;  and  in  case  such 
appeal  was  made  by  the  defendant,  and  the  debt  or 
damage  is  not  reduced  on  the  appeal,  the  plaintiff  shall 
be  entitled  to  double  costs  on  the  appeal,  and  have  his 
judgment  and  execution  accordingly. 

In  case  the  party  appealing  shall  &il  to  enter  the 
same,  the  appellee  may,  on  complaint  thereof  in  writ- 
ing to  the  court  appealed  to,  have  the  former  judgment 
affirmed  with  costs. 

By  Stat.  1822.  ch.  105.  when  a  defendant  appeals 
from  any  judgment  of  the  Court  of  Common  Pleas,  in 
any  personal  action,  in  which  the  debt,  or  damage 
recovered,  is  less  than  one  hundred  doUars^  and  the 
same  is  not  reduced  on  the  appeal,  he  shall  be  liable 
to  double  costs.* 

*  Vide  Padtlford  v.  Paddford,  7  Pick.  Rep.  152. 
'  Vide  ante  page  903. 
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There  is  a  proviso  in  this  statute,  that  nothing  con- 
tained therein,  or  in  the  statute  of  1820.  ch.  79.  to 
which  it  is  an  addition,  shall  affect  the  right  of  either 
party  to  recover  costs  according  to  the  event  of  the 
suit  in  the  court  appealed  to,  in  any  personal  action 
where  the  sum  demanded  shall  exceed  one  hwndred 
dollars,  when  the  judgment  appealed  from  shall  be 
rendered  on  an  issue  in  law,  in  which  leave  is  reserved 
to  plead  anew  in  the  court  above,  by  one  party,  and 
assented  to  by  the  other  party  on  record. 

Under  this  proviso,  many  cases  where  the  ad  dam- 
num exceeded  one  hundred  dollars^  were  carried 
to  the  Supreme  Court,  upon  sham  demurrers,  and 
the  demurrer  and  plea  being  waived  there,  issues  of 
fact  were  tried,  and  the  plaintiff  recovered  his  costs, 
though  the  sum  recovered,  was  less  than  one  hundred 
dollars. 

By  Stat.  1832.  ch.  166.  this  proviso  is  repealed. 
The  costs  in  such  cases,  therefore  are  governed  by 
the  general  provision  in  the  Stat.  1820.  ch.  79.  s.  4. 
and  Stat.  1822.  ch.  105.  So  that  m  personal  actions, 
if  the  plaintiff  recover  less  than  one  hundred  dollars^ 
in  the  court  appealed  to,  whether  the  appeal  be  upon 
an  issue  in  law,  or  of  fitct,  the  defendant  will  recover 
his  costs. 

Where  in  the  court  below,  the  plaintiff  recovers  less 
than  one  hundred  dollars,  and  appeals,  although  he 
succeeds  in  establishing  a  demand  to  soipe  amount, 
yet  if  that  sum  be  less  than  one  hundred  dollars,  the 
defendant  is  liable  to  no  costs  arising  after  the  appeal ; 
but  he  is  entitled  to  recover  his  costs,  arising  in  the 
action  after  the  appeal,  against  the  plaintiff. 

On  the  other  hand,  if  in  the  same  case  the  defend- 
ant appeal,  and  the  plaintiff  prevail,  though  he  recover 

40 
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a  less  sum  than  one  hundred  dollars,  the  defendant  is 
made  liable  to  double  the  amount  of  legal  costs,  aris- 
mg  after  the  appeal.* 

If  a  plaintiff  appeal  from  a  judgment  of  the  Court 
of  Common  Pleas,  and  on  the  appeal,  his  damages  be 
reduced  below  one  hundred  dollars,  in  consequence 
of  a  demand,  filed  by  the  defendant,  by  way  of  set- 
off, the  plaintiff  will  be  entitled  to  costs  to,  and  the 
defendant  to  costs  after,  the  appeal.^  But  where 
the  plaintiff  in  his  writ  demands  and  recovers  more 
than  one  hundred  dollars^  in  the  Court  of  Common 
Pleas,  and  the  defendant  appeals,  and  on  the  appeal, 
the  plaintiff's  damages  are  reduced  helow  one  hundred 
dollars,  the  defendant  will  be  liable  to  costs,  as  in  or- 
dinary cases  of  appeals,  as  the  losing  party.* 

If  a  plaintiff,  in  a  personal  action,  having  appealed 
from  a  judgment  against  him  in  the  Court  of  Common 
Pleas,  recover  less  than  twenty  dollars,  in  the  court 
appealed  to,  he  vnll  be  entitled  to  recover  only  one 
fourth  part  as  much  costs  as  damages,  notwithstanding 
the  judge  certify  that  there  was  a  reasonable  cause  for 
appeal.* 

So  if  the  plaintiff  recover  less  than  twenty  dolleurs 
upon  an  appeal  made  by  the  defendant,  in  an  action 
originally  commenced  before  the  Court  of  Common 


*  Lakeman  v.  Morse,  9  Mass.  Rep.  126.  This  case  arose  upon  a  con- 
struction of  the  Stat.  1817.  ch.  185.  Limiting  the  final  jurisdiction  of  the 
Court  of  Comnion  Pleas,  to  cases  where  the  demand  of  the  plaintiff 
did  not  exceed  Jijly  dollars,  but  the  same  construction  would  be  given 
to  the  present  statute,  enlarging  the  final  jurisdiction  of  that  court  to 
demands,  not  exceeding  one  hundred  doUara. 

*  Gtlman  v.  Burgess,  12  Mass.  Rep.  206. 
'  Ham  V.  Rtcker,  9  Mass.  Rep.  28. 

*  CM/rey  v.  Godfrey,  1  Pick.  Rep.  236. 
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Pleas,  the  plaintiff  will  be  entitled  to  only  one  fourth 
part  as  much  costs,  as  damages.* 

If  the  plamtiff,  in  an  action  of  wastes  originally 
commenced  in  the  Court  of  Common  Pleas,  recover 
damages,  though  less  than  twenty  dollars,  he  will  be 
entitled  to  full  costs,  it  being  an  action  which  might 
put  in  issue  the  title  to  real  estate,  and  therefore  a  real 
action  within  the  meaning  of  the  Stat.  1 820.  ch.  79. 
s.  4.* 

If  the  plaintiff,  upon  a  trial  in  the  Court  of  Common 
Pleas,  in  any  personal  action,  offer  no  evidence  in  sup- 
port of  his  action,  when  he  might  have  been  prepared, 
or  without  moving  for  a  continuance,  when  he  is  not 
in  fault  for  being  unprepared,  suffer  a  verdict  against 
himself,  an  appeal  by  him  to  the  Supreme  Court 
will  be  considered  as  made  without  reasonable  cause, 
withm  the  Stat.  1820.  ch.  79.  s.  4.  and  if  he  do  not 
on  the  appeal,  recover  more  than  one  hundred  dollars, 
he  will  not  be  entitled  to  any  costs,  on  the  appeal,  but 
the  defendant  will  recover  his  costs  against  the  plaintiff 
on  such  appeal.' 

Where  the  plaintiff  appealed  from  a  judgment  of  the 
Court  of  Common  Pleas,  rendered  upon  a  fictitious 
demurrer,  and  obtained  a  verdict  upon  the  appeal  for 
less  than  one  hundred  dollars  ;  and  the  action  being 
continued  for  advisement  upon  a  question  of  law  raised 
by  the  defendant,  judgment  was  ^erwards  rendered 
in  fevor  of  the  plaintiff,  for  the  sum  found  by  the  ver- 
dict, with  interest,  which  together  amounted  to  more 
than  one  hundred  dollars  :  it  was  "held  that,  by  virtue 

'■^ • ~-^»^ . iiiHi  ■■!  ir.  -  I  III 

'  Ldand  y.  Busseyj  7  Pick.  Rep.  13. 

*  Padelford  y.  Paddford,  7  Pick.  Rep.  153.    Plympton  v.  Baker,  10 
Pick.  Rep.  473.    Vide  ante  page  311. 

*  Chaet  V.  Tucker,  8  Pick.  Rep.  27. 
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of  the  Stat.  1820.  ch.  79.  the  plamtiff  was  entitled 
to  recover  his  costs  in  the  court  below,  and  the  defend- 
ant his  costs  on  appeal.^ 

In  all  the  cases  before  referred  to,  where  the  party 
appealing  recovers  an  amount  insufficient  to  carry  the 
costs  on  the  appeal,  he  taxes  his  costs  to  the  time  of 
the  appeal,  and  the  other  party  taxes  his  costs  upon 
and  after  the  appeal  only. 

7.  In  cases  of  set-off.  If  a  plaintiff  commence  an 
action  in  the  Court  of  Common  Pleas,  on  a  demand 
exceeding  twenty  doUars,  and  the  defendant  file  his 
demand,  pursuant  to  the  statute,  by  way  of  set-off,  by 
which  the  plaintiff's  damages  are  reduced  below  twenty 
dollars,  he  will  nevertheless  be  entitled  to  full  costs ; 
but  if  the  set-off  be  equal,  or  if  it  be  found  larger  than 
the  plaintiff's  demand,  so  that  judgment  be  for  the 
defendant,  he  will  be  entitled  to  his  costs.^ 

Where  there  is  evidence,  that  a  part,  or  the  whole 
of  the  items  of  the  account  filed  in  set-off,  was  paid, 
or  delivered  in  satisfaction  of  the  plaintiff's  demand, 
to  an  amount  sufficient  of  itself,  to  reduce  the  plain- 
tiff's demand  to  less  than  twenty  dollars,  he  will  be 
entitled  for  costs  to  no  more  than  one  quarter  of  the 
amount  of  damages  so  reduced,  their  being  filed  in 
set-off,  not  precluding  the  defendant  from  showing, 
that  the  items  charged,  were  delivered  in  satis&ction 
of  the  plaintiff's  demand.* 

8.  In  partition.  The  Stat.  1786.  ch.  63.  provides  for 
the  mode  of  trying  controverted  facts  in  a  petition  for 
partition,  so  that  an  issue  of  law,  or  &ct  shall  be  pre- 


^  .Andrews  ^  tir.  v.  .Austin  doL^  Pick.  Rep.  528. 
*  Barnard  v.  Curtisy  8  Mass.  Rep.  535.    Gilman  ▼.  BwrgUB,  12  MasB. 
Rep.  206. 
Mbid. 
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sented  for  decision,  and  it  is  only  in  such  cases,  that 
costs  are  allowed  in  partition  under  the  statute.* 

If  upon  the  trial,  the  issue  be  in  favor  of  the  petitioner^ 
judgment  shall  be  entered  that  partition  be  made,  and 
that  the  petitioner  recover  his  costs,  in  form  prescribed 
by  law  in  other  cases.  But  if,  upon  the  issue,  it  be 
determined,  that  the  petitioner  hold  less  than  alleged 
in  his  petition,  the  adverse  party  shall  recover  his  rea- 
sonable costs.^ 

Upon  a  case  stated  for  the  opinion  of  the  court,  it 
was  holden  that  neither  party  was  entitled  to  costs, 
unless  it  was  made  an  express  part  of  the  agreement, 
that  costs  should  be  allowed.^ 

9.  Injlomng  lands.  By  Stat.  1796.  ch.  74.  s.  3.  the 
party  prevailing  under  this  statute,  in  any  complaint 
against  mill-owners,  for  flowing  lands,  shall  recover 
his  full  legal  costs,  though  the  damages  assessed  shall 
not  amount  to  the  sum  o{  four  pounds. 

By  Stat.  1797.  ch.  63.  s.  4.  prescribing  the  mode 
of  trying  the  title  of  the  complainants  to  the  land 
flowed,  or  to  his  right  of  damages  therefor,  provides 
that  if  the  complainant  shall  fail  to  prosecute  his  com- 
plaint in  any  stage  of  the  proceedings,  or  if  the 
issue  joined  shall  be  determined  against  him,  the  re- 
spondent'shall  recover  his  costs  as  in  other  cases. 

By  Stat.  1799.  ch.  78.  it  is  provided  that  the  owner 
or  occupant  of  any  mill-dam,  may  tender  to  the  owner 
or  occupant  of  such  lands,  as  may  be  flowed  by  the 
erection  of  such  mill-dam,  any  sum  of  money  instead 


'  Symonds  v.  KimbaUy  3  Mass.  Rep.  299.    Swttt  tt  al.  y.  Bussey  et  cH. 
1  Man.'  Rep.  503. 
*  Stat.  1786.  ch.  53.  s.  1. 
^  BjM^ok.  Y.  jRee(2y  9  Mass.  Rep.  372. 


< 
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of  yearly  damages,  he  may  be  entitled  to  receive  from 
the  owner,  or  occupant  of  such  mill-dam,  by  virtue 
of  Stat.  1795.  ch.  74.  within  one  month,  after  the 
past  year's  damages  shall  become  due.  And  if  the 
owner  or  occupant  shall  not  accept  the  same,  but  shall 
present  a  new  complamt  to  obtain  an  increase  ci 
damages,  he  shall  not  be  entitled  to  costs  thereon, 
unless  he  shall  obtain  an  increase  of  the  sum  ten* 
dered. 

And  by  the  second  section  of  the  same  statute,  the 
owner  or  occupant  of  lands  so  flowed,  may  offer  to  the 
owner  or  occupant  of  such  mill-dam,  to  receive  of  him 
any  proportion  of  the  sum  established  as  his  yearly 
damages,  by  reason  of  his  said  flowing,  within  one 
month  after  the  past  year's  damages  shall  have  be- 
come due.  And  if  he  shall  reftise  to  receive  the  same, 
but  shall  present  a  complaint  to  obtain  a  decrease  of 
said  damages,  he  shall  not  be  entitled  to  costs,  thereon, 
unless  he  shall  obtain  a  sum  to  be  by  him  paid  as  dam- 
ages, less  than  the  sum,  which  the  owner  or  occupant 
offered  to  receive  of  him ;  and  no  complaint  shall  be 
presented  for  an  increase  or  decrease  of  said  yearly 
damages,  until  after  the  expiration  of  one  month  after 
the  same  shall  become  due. 

10.  On  writs  of  review.  In  reviews  of  actions,  in 
which  debt,  damage ,  or  land  is  demanded,  when  the  plain- 
tiff, upon  the  original  trial,  has  recovered  less  than  his 
first  demand,  by  an  erroneous  verdict,  if  he  review  the 
cause,  and  have  the  error  corrected,  by  an  increase  of 
his  damages,  he  is  entitled  to  the  costs  of  his  review ; 
if,  however,  upon  his  writ  of  review,  the  plaintiff,  fail 
in  recovering  his  whole  demand,  or  recover  less  upon 
the  second  trial,  than  in  the  original  suit,  the  party 
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in  whose  favor  the  error  is  corrected,  is  the  prevailing 
party,  and  entitled  to  his  costs.* 

In  replevin,  however,  a  verdict  being  found  for  the 
defendant,  and  damages  assessed  in  his  favor,  the  plain- 
tiff reviews  the  action  and  obtains  a  reduction  of  the 
damages,  the  defendant,  notwithstanding,  is  entitled 
to  his  costs,  because  the  defendant  could  have  recover- 
ed no  damages,  unless  the  plaintiff  had  wholly  Med 
in  his  action.^ 

When  on  a  review  by  the  defendant,  the  former 
judgment  is  reversed  in  part  as  to  damages,  the  costs 
of  the  original  action  are  not  affected,  but  the  defend- 
ant is  entitled  to  the  costs  of  the  review.' 

Costs  are  not  allowed  to  a  plaintiff  in  review,  whose 
object  is  to  obtain  an  increase  of  damages,  when  the 
mistake  arose  from  the  carelessness  of  his  attorney, 
although  the  defendant  refused  to  correct  it,  when  he 
had  notice  of  it.* 

Where  a  plaintiff,  reviewing  his  action,  becomes 
nonsuit,  because  no  review  lay  in  the  case,  the  defend- 
ant is  entitled  to  his  costs.^ 

So  it  would  seem,  that  if  a  defendant  obtain  a  review, 
and  become  de&ulted,  the  plaintiff  would  be  entitled 
to  his  costs,  as  the  party  prevailing. 

But  upon  a  petition  for  a  review,  which  upon  hear- 
ing is  refused,  no  costs  are  allowed,  die  statutes  of  re- 
views not  giving  any  in  such  cases.® 

11.  On  fvrits  of  error.  '  At  common  law,  there  were 
no  costs  allowed  on  writ  of  error. 


^  Bruce  v.  Learned,  4  Maas.  Rep.  614. 

» Ibid. 

'  BiUerica  v.  Carlisle,  2  Mass.  Rep.  158. 

*  hky  V.  J^i^^  1  Mass.  Rep.  467. 

*  Treat  v.  HaihauHty  dal,7  Mass.  Rep.  503. 

*  Vide  Sifnumda  v.  KimbaU,  3  Mass.  Rep.  299. 
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The  first  mention  of  costs  in  errors  is  in  the  3d 
Hen.  VII.  c.  10.  where  it  was  enacted  that  **  if  any 
defendant,  or  tenant,  or  any  other,  bound  by  any  judg- 
ment, before  execution  sue  any  writ  of  error  to  reverse 
such  judgment  in  delay  of  execution :  that  then,  tf  the 
same  judgment  be  affirmed,  or  the  writ  of  error  dw- 
continuedy  or  the  party  suing  error  be  nonsuited,  the 
person  against  whom  it  is  sued,  shall  recover  his  costs 
and  damages,  for  his  delay  and  wrongful  vexation, 
by  the  discretion  of  the  justices  before  whom  the  said 
writ  of  error  is  sued."* 

If  a  judgment  be  affirmed  on  a  writ  of  error,  the 
defendant  in  error  will  be  entitled  to  costs,  but  they 
are  never  allowed,  where  the  writ  is  quashed,  as  hav- 
ing issued  improvidently.^ 

If  the  judgment  be  affirmed  on  error,  costs  are  re- 
coverable, notwithstanding  they  were  not  recoverable 
in  the  original  action.^ 

Costs  are  not  allowed  on  a  writ  of  error,  where  the 
judgment  is  reversed  for  error  in  law.* 

In  Brown  v.  Chase,^  where  a  judgment  of  the  Court 
of  Common  Pleas  was  reversed  on  writ  of  error,  the 
plaintiff  in  error  moved  for  costs.  Parsons  Ch.  J.  ob- 
served, that  **  the  practice  having  been  uniform  not  to 
grant  them,  whene  the  judgment  is  reversed  for  error 
in  law,  it  cannot  be  shaken  without  great  considera- 
tion,*' and  the  motion  was  denied. 


>  2  Sellon.  Pract  444. 

*  Jarvia  v.  Blanchardf  6  Maes.  Rep.  4. 

^  Ferguson  v.  Rawlinaon,  2  Strange,  1084. 

^  Howe  v.  Grtgory,  1  Mass.  Rep.  81.  Berry  v.  Ripley,  1  Mass.  Rep. 
167.  Durrell  v.  Merrill,  1  Mass.  Rep.  411.  Movmtfort  v.  HcM,  1  Mass. 
Rep.  443.  SmUK  r,  Franklin  et  aL  1  Mass.  Rep.  480.  J^elsim  v.  An- 
drews,  2  Mass.  Rep.  164. 

*  4  Mass.  Rep.  496. 


CH.  XXVII.]    COSTS  IN  SPECIAL  PROCEEDINGS.     321 

But  costs  are  allowed,  on  a  writ  of  error,  where  the 
judgment  is  reversed  for  error  in  fact/  where  the  de- 
fendant in  error  has  been  in  some  fault,  but  not  other- 
wise.^ 

In  the  case  of  Hewes  v.  Benson,^  where  the  error 
assigned  was,  that  at  the  time  of  service  of  the  original 
writ,  and  until  after  the  time  of  th<f  trial  thereof,  the 
plamtiff  in  error,  was  not  within  the  Commonwealth, 
and  was  not  notified  of  the  pendency  of  the  suit,  and 
the  fact  was  not  suggested  on  the  record,  nor  any  con- 
tinuance had,  —  the  court  reversed  the  judgment,  with 
costs  to  the  plaintiff  in  error. 

1 2.  On  reports  of  referees.  Where  j  udgment  is  ren- 
dered upon  any  report  of  referees  appointed  in  pursu- 
ance of  the  Stat.  1786.  eh.  21.  «.  1.  or  by  appoint- 
ment of  any  court  of  record,  under  a  general  rule  of 
court,  lull  costs  are  taxed  by  the  party  prevailing,  al- 
though the  judgment  be  less  than  four  pounds,  unless 
a  different  adjudication  respecting  costs,  shall  be  made 
from  the  report  itself,  or  a  different  agreement  is 
made  by  the  parties  to  the  rule  of  reference.* 

Where  the  referees  are  appointed  by  virtue  of  the 
Stat.  1786.  ch.  21.  «.  1.  or  by  rule  of  court,^Jn  the 
common  form,  they  have  full  power  to  award  concern- 
ing costs,*  for  though  the  statute  gives  the  referees  no 
authority  upon  the  subject,  yet  it  clearly  supposes  such 
an  authority  to  exist.® 


^  Ekmchordv.  WM^  1  Mass.  Rep.  342. 

*  Knapp  T.  Crosbtfj  1  Mass.  Rep.  479. 

'  S.  J.  C.  Suffolk,  March  T.  1808.  Mss. 

*  Stat.  1786.  cb.  52.  s.  3. 

*  JVdson  y.  Andrews,  2  Mass.  Rep.  164. 

*  Ibid. 

41 
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But  under  a  submission,  by  bond  at  common  law,  of 
all  demands  between  the  parties,  it  would  seem  that 
the  arbitrators  have  no  power  to  award  concernmg  the 
costs,  unless  authorized  by  the  submission,'  they  not 
being  included  within  the  terms  of  submission.^ 

The  fees  of  the  referees,  if  taxed  in  their  report, 

.  become  a  part  of  the  costs  of  suit,  to  be  recovered  by 

the  prevailing  party,  unless  otherwise  directed  by  the 

report ;  it  is  usual  for  the  referees,  however,  to  state 

in  their  report,  by  which  party  they  shall  be  paid. 

13.  Upon  complaint  where  a  writ  has  been  served 
and  returned^  hut  the  action  is  not  entered.  Where 
a  suit  has  been  commenced  by  the  service  of  a  writ, 
but  the  plaintiff  fails  to  enter  the  action,  the  defendant 
may  file  his  complaint  in  writing,  in  the  court,  at  the 
term  to  which  the  writ  is  returnable,  setting  forth  the 
fact,  and  thereupon  he  will  be  entitled  to  a  judgment 
for  his  costs.^ 

If  the  officer  have  not  returned  the  WTit  into  court, 
the  complainant  on  motion  may  have  a  rule  upon  him, 
to  shew  cause  why  it  has  not  been  returned. 

14.  In  certiorari.  Costs  will  not  be  allowed,  to  the 
respondent,  on  the  refusal  of  the  court  to  grant  a  cer- 
tiorari.* 

Nor  upon  a  rule  to  shew  cause  why  an  informa- 
tion in  the  nature  of  a  quo  warranto  should  not  be 
granted.* 


'  PeUrs  V.  Pierce^  8  Mafis.  Rep.  398. 

«  CtUter  V.  WhiiUmore,  10  Mass.  Rep.  442.  Vide  Candler  v.  Fuller, 
Willes.  Rep.  62.  ffliUehtadd at.  y.  Firth,  12 EbbU Rep.  165.  Woody. Dot, 
2  Term.  Rep.  644. 

^  GUhrdk  V.  Brown  et  d.  15  Mass.  Rep.  179.  per  Wilde  J. 

^  Exparte  Cushmanj  4  Mass.  Rep.  565. 

*  CommontoedUh  v.  Mteam,  S  Mass.  Rep.  285. 
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16.  On  petitions  and  motions.  Costs  are  not  gen- 
erally allowed  upon  any  matter  coming  before  the 
court  upon  petition  or  motion,  unless  provided  for  by 
statute. 

In  the  case  of  petitions  for  sale  of  real  estate,  to  the 
Supreme  Judicial  Court,  when  it  appears  that  the  pe-  ^ 
tition  is  unreasonable,  the  justices  of  the  court  may 
award  reasonable  costs  to  such  respondent  as  shall 
appear  and  object  thereto.* 

16.  On  laying  out  ways.  By  Stat.  1786.  ch.  67.  s. 
4.  it  is  provided,  thatif  any  person,  whose  property  be 
taken,  or  damaged  by  the  laying  out  of  the  highway, 
find  himself  aggrieved  by  the  committee  locating  the 
way,  or  in  the  estimation  of  his  damages,  he  may 
apply  to  the  court  for  a  jury ;  which  being  had,  if  they 
do  not  alter  the  way,  or  increase  the  damages,  the 
person  complaining  shall  be  at  all  the  costs  incurred, 
to  be  taxed  against  him  by  the  court ;  —  but  if  the 
jury  shall  alter  the  way,  or  increase  the  damages,  the 
costs  shall  be  paid  by  the  county,  and  the  damages  by 
the  county  or  district,  &c. 

By  Stat.  1818.  ch.  121.  s.  2.  the  party,  whose  com- 
plaint shall  have  been  without  just  cause,  as  to  locat- 
ing a  new  highway,  or  common  road,  or  in  estifnating 
damages,  shall  be  at  all  the  costs  incurred  thereby. 

No  costs  are  allowed,  against  4ny  party,  who  rests 
satisfied  with  the  report  of  the  committee.* 

So  where  a  corporation  being  dissatisfied  with  the 
report  of  the  committee,  obtain  a  jury,  who  return  a 
less  amount  of  damages,  no  costs  are  allowed  to  the 
owner  of  the  land  against  the  corporation.' 

^  Stat.  1783.  ch.  33.  8.  6. 

'  CommwmoeaUh  t.  CarpenUr^  3  Mats.  Rep.  368. 

» Ibid. 
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By  the  special  laws/  regulating  the  paving  of  streets, 
&c.  in  the  town  of  Boston,  it  is  provided  that  the 
selectmen  may  lay  out  and  widen  any  street,  and  the 
compensation  by  way  of  damages,  to  the  owners  of 
lands  under  or  adjoining,  is  to  be  determined  in  the  way 
and  manner  pointed  out  by  Stat  1786.  ch.  67.  before 
cited. 

By  Stat.  1821.  ch.  109.  the  Court  of  Common  Pleas 
for  the  county  of  Suffolk,  are  empowered  to  exercise 
the  powers  of  the  Court  of  Sessions,  with  regard  to 
streets  and  ways,  and  the  trial  is  to  be  had  at  the  bar 
of  the  court,  in  the  same  manner  as  other  civil  actions 
are  there  tried. 

Under  these  provisions,  costs  have  been  given,  as  in  , 
other  civil  actions,  tried  in  Suffolk. 

17.  In  chancery.  The  allowance  of  costs  in  suits 
in  equity,  and  the  mode  of  allowance  are  entirely 
within  the  discretion  of  the  court,  and  they  are  author- 
ized to  allow  costs  to  either  party,  as  equity  may 
require.^ 

The  general  rule,  however,  is  that  the  prevailmg 
party  in  equity  is  entitled  to  costs,  and  the  other  party 
is  bound  to  shew  the  existence  of  circumstances,  which 
shall  take  the  case  out  of  the  general  rule.* 

Where  the  plamtiff  in  equity  has  good  reason  to  be- 
lieve that  he  had  sufficient  cause  for  bringing  his  suit,  but 
upon  the  defendant's  answer,  it  appears  that  such  cause 
did  not  exist,  the  plamtiff  will  not  generally  be  held 
to  pay  costs.     But  if  the  plaintiff  know  all  the  facts. 


'  2  Special  Laws,  339.    3  Special  Laws,  506.    5  Special  Laws,  171. 
«  Battle  V.  Griffin,  5  Pick.  Rep.  167.    Saunders  et  al.  v.  Drost,  5  Pick. 
Rep.  271. 
"^  Ibid.    Cldrk  et  <d.  v.  Reed  et  al.  11  Pick.  Rep.  446. 
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and  make  a  claim  in  equity  which  is  successfully  re- 
sisted, he  will  be  adjudged  to  pay  costs.* 


Sect.  III.     Taxation  of  Costs. 

Manner  of  taxing  costs.  Bills  of  costs  shall  be 
taxed  by  the  clerk,  upon  a  bill  to  be  made  out  by  the 
party  entitled  to  them,  if  he  shall  present  such  bill, 
and  if  he  do  not,  then  the  clerk  shall  do  it,  upon  a 
view  of  the  proceedings  and  files  of  the  court,  appear- 
ing in  the  clerk's  office ;  and  no  costs  shall  be  taxed 
without  notice  to  the  adverse  party  to  be  present,  pro- 
vided he  shall  have  given  notice  to  the  clerk  in  writing, 
or  by  causing  it  to  be  entered  on  the  clerk's  docket, 
of  his  desire  to  be  present,  at  the  taxation  thereof. 
And  either  party,  dissatisfied  with  the  taxation  by  the 
clerk,  may  appeal  to  the  court,  if  it  be  in  term  time, 
or  to  one  of  the  judges  thereof  in  vacation.^ 

In  practice,  the  clerk  never  taxes  the  costs,  but  the 
party  entitled  to  them  makes  them  up,  and  the  clerk 
approves  the  taxation,  if  correct ;  the  party  enters  the 
taxation  upon  the  back  of  the  writ,  or  which  is  more 
proper  —  makes  it  up  on  a  separate  piece  of  paper, 
which  is  handed  to  the  clerk  and  filed  with  the  papers 
in  the  case. 

The  bill,  to  be  made  out  and  handed  to  the  clerk, 
should  be  entitled  of  the  court  and  term,  in  which  the 
judgment  is  rendered,  as  will  be  shewn  hereafter,  the 


^  Ibid.     Clark  et  cd.  v.  Reed  etcd.  11  Pick.  Rep.  446. 
^  Reg.  Gren.  S.  J.  C.  40.    Appendix  A.    Dodd  v.  Leuns,  10  Mass.  Rep. 
96.     Window  v.  Hathaway  et  cd.  1  Pick.  Rep.  211. 
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names  of  the  parties  and  the  number  of  the  action 
should  then  follow^  and  then  the  different  items  of  the 
bill  in  the  order  in  which  they  will  be  treated.  The 
damages  should  be  set  forth,  at  the  foot  of  the  bill  on 
the  left  hand  of  the  taxation,  and  the  whole  should  be 
signed  by  the  person  taxing  the  costs.* 

Writ.  The  plaintiff  is  allowed  in  the  bill,  for  a 
writ  returnable  before  a  justice,  Jifty-seven  cents.^  In 
the  Court  of  Common  Pleas,  where  no  issue  is  joined, 
of  fact  or  law,  or  where  one  is  joined,  but  the  writ  is 
not  read,  or  the  case  is  not  submitted  to  the  jury,  the 
writ  is  two  dollars  and  Jifteen  centSy^  where  an  issue 
in  fact,  or  law  is  joined,  Jifty  cents  more  is  allowed  in 
the  taxation  of  the  writ. 

In  the  Supreme  Judicial  Court,  the  attorney  is  allow- 
ed, for  the  writ,  in  all  causes,  where  ah  issue  of  fact  or 
law  is  joined  two  dollars  and  fifty  cents,  and  in  all 
other  causes,  one  dollar  and  twenty-five  cents.^ 

Service.  The  amount  of  the  officer's  fee,  for  the 
service  of  a  writ,  depends  upon  the  kind  of  service. 


^  Vide  form  of  the  bill,  supra  note  A.  at  the  end  of  this  chapter. 
*  The  following  compose  the  items  which  make  up  this  amount,  viz: 
Declaraiion,    ,40 


Blank, 

,17 

—0,57 

'  Mometif 

$1,50 

Power, 

,50 

Blank, 

,15 

2,15 

*  The  practice  in  the  county  of  Suffolk  is,  in  all  civil  actions,  to 
charge  two  dollars  and  fifty  cents,  but  this  is  wrong,  it  should  be  either 
two  doUars  and  ninety  cents ;  that  is — ttoo  dollars  and  fifty  cents,  allowed 
by  statute  to  the  attorney,  where  an  issue  of  law  or  fact  is  joined,  and 
forty  cents,  in  common  cases,  for  the  blank,  which  the  attorney  must  pay 
the  clerk,  —  or  it  should  be  one  dollar  and  twenlfive  cents,  where  no  issue 
is  joined,  together  with  the  costs  of  the  blank,  which,  as  before  stated,  is 
in  common  cssee  forty  cents. 
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and  the  number  of  miles,  which  the  officer  travels,  or 
is  supposed  to  travel,  from  the  place  of  service,  to  the 
court  to  which  the  writ  is  returnable.  The  officer's 
return  generally  gives  the  amount,  which  under  the 
head  of  service,  the  party  charges  in  his  taxation  of 
costs;  but  this  is  not  always  so,  for  no  more  will  be 
allowed  than  his  legal  fees,  although  he  may  have 
charged  more,  unless,  in  the  case  of  removing  or  keep- 
ing property  attached,  where  he  has  been-  put  to  ex- 
traordinary trouble  and  expense,- he  return  with  his 
precept,  a  bill  of  particulars  of  his  expenses,  together 
with  his  affidavit,  that  such  expenses  were  actually 
incurred,  and  that  the  charges  are  reasonable. 

Entry.  In  actions,  returnable  before  a  justice  of 
the  peace,  the  entry  of  a  writ  is  sixty-one  cents.  In 
the  Court  of  Common  Pleas,  in  common  cases,  one  dol- 
lar and  ninety-three  cents; — in  cases  of  trustee  pro- 
cess, two  dollars  and  seventy-three  cents; — in  the 
Supreme  Judicial  Court,  in  common  cases,  three  dol- 
lars and  seventy-Jive  cents;  —  in  c^ses  of  trustee  pro- 
cess, probate  appeals,  and  bills  in  equity,  four  dol- 
lars andjifty  cents. ^ 


^  In  the  Court  of  Common  Pleas,  the  following  items  compose  the 
entry  fee,  viz :  — 
Justxcui^feefor  entry ^  including  taxation  of  costSy    -        -      ,80 
Clerk^s  fees  far  entry j  inettuHng  taxation  of  costs  and 

JUing  papers, ,50 

Confession  of  judgment,  or  dtfauU,     -        -        -        .  ,10 

Entering  up  Judgment  and  recording,      -        -        -        -      ,20       , 

Sherds  fees  on  defaxM,  ,08 

Crier's  fees, ,15 

Additional  ten  cents,  for  entering  appearance,  (casus 
omissus,  in  (he  statute,)  but  provided  for  in  the  pro- 
vincial  law  of  ith  Wm.  and  Mary,  ch.  17.  not  re- 
pealed.   ,10 


I 


328  TAXATION  OF  COSTS.  [CH.  XXTII. 

Entry  of  complaints^  for  alSirmation  of  judgment, 
is  the  same  as  for  a  common  entry  of  an  action  in  the 
Court  of  Common  Pleas,  viz :  one  dollar  and  ninety- 
three  cents.  In  the  Supreme  Court,  the  entry  in  such 
case,  is  two  dollars  andjifty  cents.^ 

Travel.  For  every  ten  miles^  that  a  prevailing 
party  actually  travels,  in  going  to,  and  returning  from 
court,  he  is  allowed  thirty-three  cents^  but  unless  he  ac- 
tually do  travel  to  the  court  to  attend  the  trial,  or  employ 
some  agent,  or  attorney,  who  in  fact  travels  more  than 
forty  miles  specially  to  attend  the  court  in  the  case, 
he  will  only  be  allowed,  for  forty  miles'  travel  going, 
and  the  same  returning,  if  he  reside  more  than  that 
distance  from  the  court.  Where  the  party  employs 
an  agent  or  attorney,  who  travels  more  than  forty 
miles,  specially  to  attend  to  the  case,  in  order  to 
have  it  allowed,  he  must  file  his  certificate  of  the 


The  following  items  compose  the  entry  fee  in  the  Supreme  Court,  viz : 

JtutHceti*  fees  including  taxation  of  coslSy        -        -        -      1^ 

Clerk! 8  fees  for  entering  each  case  for  trial         -        -  ,70 

do,  do.   receiving  and  recording  verdict,      -        -        ,40 

do.  do.    entering  up  judgment  and  recordingj  ,60 

do.  do.    entering  an  appearance^         -        -        -        ,10 

do.  do.   taxing  costs  and  fling  papers  exclusive  of 

executionj  ---.--_        ,40 

Sheriff^s  fees  on  every  trials ,15 

Crier's  feeSf ,15 

$3,70 

There  is  actually  received,  however,  as  before  stated,  $9,75. 
'  The  entry  in  this  case  is  made  up  as  follows,  viz :  — 

Justices' fees, $1^ 

ClerVs  fee  on  entry, ^ 

do.        do.   entering  up  judgment  and  recording,  ,30 

do.        do.   taxing  costs  and  fling  papers,  exclusive  « 

of  execution, »40 

do.        do.   entering  appearance,         -        -        -        -      ,10 

Crier's  fee, >15 

$2,50 
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feet,  verified  by  his  affidavit,  and  filed  with  the  bill  of 
costs.* 

Attendance.  By  Stat.  1795.  ch.  41.  it  is  provided 
that  for  parties  recovering  costs  *f  whether  in  the  Su- 
preme Judicial  Court,  Court  of  Common  Pleas,  Gen- 
eral Sessions  of  the  Peace,  (now  commissioners  of 
highways,)  or  before  a  justice,  thirty-three  cents  is 
allowed  for  each  day's  attendance  and  travel,  ten  miles 
to  be  accounted  as  one  day.''  And  no  plaintiff  shall 
be  allowed  for  more  than  three  days'  attendance,  at 
the  term,  when  the  defendant  is  defaulted,  unless  the 
defendant  appear  and  make  answer  to  the  plaintiff's 
suit;  in  which  case,  if  the  defendant  be  defaulted, 
after  the  expiration  of  three  days,  no  attendance  shall 
be  taxed  for  the  plamtiff,  after  the  day,  when  the  de- 
fiiult  shall  happen. 

This  is  not  conformable  to  the  practice  in  the  Court 
of  Common  Pleas ;  in  this  court,  where  there  has  been  an 
.  appearance,  and  afterwards  a  d.efault  or  verdict  is  had, 
attendance  is  allowed  until  the  judgment  upon  the  de- 
fault, or  verdict,  is  rendered,  which  is  usually  done,  on 
the  last  day  of  the  term ;  but  in  the  Supreme  Court, 
the  practice  more  nearly  conforms  to  the  letter  of  the 
statute,  and  costs  for  attendance  are  only  allowed  to  the 
day  of  default  or  verdict,  unless  the  case  is  continu- 
ed upon  motion  of  the  party,  against  whom  the  de&ult 
or  verdict  is  had. 

By  the  rule  of  the  Supreme  Court,*  it  is  directed,  that 

when  an  action  is  continued  for  advisement,  or  under 

1  -  —  -^^^— 

'  When  the  plaintiff  resides  in  the  town,  or  strictly  speaking,  within 
fiot  mUes  of  the  court,  to  which  the  writ  is  returnable,  he  should  not 
be  allowed  fees  for  travel,  as  to  endtle  himself  to  them,  be  should  travel 
at  least  ten  mUes. 

*  Reg.  Gen.  S.  J.  C.  41.    Appendix  A.    Hayward  v.  Ritchie,  7  Mass 
Rep.  286. 

42 
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reference,  by  a  rule  of  court,  costs  shall  be  allowed  to 
the  prevailing  party,  for  only  one  day's  attendance, 
and  his  travel,  at  every  intermediate  term. 

Continuance.  The  plaintiff  pays  twenty  cents  for 
every  continuance  of  his  action,  whether  made  upon 
his  motion,  or  otherwise,  and  it  is  allowed,  if  he  pre- 
vail, in  his  bill  of  costs ;  in  trustee  suits,  forty  cents 
are  charged  and  allowed  for  every  continuance. 

Jury  fees.  The  plamtiff  must  in  all  cases,  pay  the 
jury  fees,  where  a  trial  by  jury  is  had,  which  must  be 
done,  before  the  case  is  open^  to  the  jury,  and  if  he 
prevail,  he  will  be  entitled  to  tax  them  in  his  bill  of 
costs. 

By  Stat.  1806.  ch.  63.  s.  I.  the  jury  fees,  to  be  paid 
in  all  civil  actions,  tried  by  jury,  in  the  Supreme  Court, 
Court  of  Common  Pleas,  and  Municipal  Court,  by  the 
plaintiff,  or  appellant,  are  fixed  at  seven  dollars.  To 
this  sum  the  clerks  of  the  various  courts  have  added 
various  small  items,  some  of  them  allowed  by  statute, 
varying  the  amount  of  jury  fees  actually  paid,  fi-om 
seven  to  nine  dollars.^ 

Where,  in  the  Court  of  Common  Pleas,  an  action  is 
defaulted,  or  the  plaintiff  becomes  nonsuit,  after  the 
case  has  been  opened  to  the  jury,  and  before  verdict,  the 


*  In  the  Court  of  Common  Pleas,  for  the  county  of  Suffolk,  nine  dol- 
lars are  paid,  under  the  name  of  jury  fees,  and  that  sum  is  made  up  as 
follows,  Yiz: — 

Justices' feeSf $1,00 

Clerk  for  entering  and  recording  verdict,        -        -        -        ,12 
Feefor  entering  up  judgment,  ....  ^40 

Officer  attending  jury,  - ^ 

Crier  calling  jury, ,08 

Sherds  foes,  -.-.-..        ^15 

Jury  foes,  aHlowed  by  statute, 7,00 

$9,00 
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jury  fees  are  not  allowed,  and  will  be  paid  back  to  the 
plaintiff,  but  the  clerk  retains  one  dollar. 

In  the  Supreme  Court,  the  jury  fees  are  eight 
dollars.^ 

Attorney's  fee.  This  is  a  separate  item  in  the  bill 
of  costs,  and  is  allowed  in  those  cases  only,  in  the  Court 
of  Common  Pleas,  where  an  issue  in  law  or  fact  has 
been  joined,  and  the  writ  has  been  read,  or  has  been 
submitted  to  a  jury,*  For  the  plaintiff,  the  attorney's 
fee  is  one  dollar  and  fifty  cents;  but  where  the  de- 
fendant is  the  prevailing  party,  he  is,  in  practice,  allow- 
ed in  the  county  of  Suffolk,  two  dollars. 

In  the  Supreme  Court,  m  all  cases  where  an  issue 
in  law,  or  fact  is  joined,  whether  the  writ  be  read  or 
submitted  to  the  jury  or  not,  the  attorney's  fee  is  tv)0 
dollars  and  fifty  ,cents,  and  as  almost  every  case, 
which  comes  to  this  court,  is  by  appeal,  where  an 
issue  must  be  joined,  there  can  rarely  be  an  exception 
to  the  rule  established  in  the  practice  of  the  county  of 
Suffolk,  to  charge  two  dollars  and  fifty  cents^  indis- 
criminately, in  all  cases. 

Witnesses.  Witnesses  are  entitled,  before  they 
can  be  compelled  to  appear  and  testify  in  an  action, 
to  their  fees,  viz :  one  dollar  for  a  day's  attendance, 
before  the  Court  of  Common  Pleas,  and  Supreme 
Court,  and  thvrty-three  cents  before  a  justice,  and^iwr 
cents  for  every  mile's  travel,  going  and  returning  to 
the  court,^  to  be  paid  by  the  party  summoning  him, 

^  Jury  fees  given  by  Stat.1805.ch.es.        -        *        -      (7,00 

Crier  caUing  the  jury, ,08 

Officer  attending  the  jury,  -----  ^5 

Swearing  witnesses,  fyc.       ------      ,67 

$Sfl9 

*  Stat.  1813.  ch.  11. 

»  Stat.  1795.  ch.  41.    Stat  1805.  cli.  63.    Stat.  181 7.  ch.  88. 
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who,  if  he  prevail,  will  be  entitled  to  recover  the  fees 
SO  paid,  of  the  other  party.  If  the  witnesses  are  to 
be  kept  in  attendance,  they  must  be  paid  one  doUar  in 
advance  of  every  day  they  attend,  which,  <^  course, 
forms  a  part  of  the  bill. 

In  addition  to  the  charge  of  travel  and  attendance, 
the  sum  of  ten  cents  is  allowed  for  the  subpoena  or 
summons,  and  also,  for  the  service  of  the  same  by  the 
officer,  the  sum  he  shall  charge  for  the  service,  pro- 
vided it  be  reasonable,  there  being  no  specified  fee  for 
such  service. 

The  name  of  each  witness  should  be  entered  on  the 
bill,  and  the  number  of  miles,  he  travelled,  and  the 
number  of  days,  he  attended  in  the  case :  and  the  bill 
should  likewise  be  accompanied  by  the  subpomay  or 
summons,  and  the  certificate  of  each  witness,  stating 
the  number  of  miles  he  travelled,  and  the  number 
of  days  he  attended  the  court,  as  a  witness  in  the  case. 

Costs  may,  however,  be  taxed,  for  a  witness,  who 
has  attended  and  testified  in  an  action,  at  the  request 
of  a  party,  without  being  subpoenaed,*  even  though  he 
may  not  have  been  examined,  provided  he  certify  that 
he  attended  as  a  witness,  upon  the  request  of  the  pre- 
vailing party .^  Much  depends  upon  the  integrity  and 
fiiirness  of  counsel,  in  directing  the  attendance  of  wit- 
nesses, and  where  there  is  no  doubt  or  suspicion  of 
unfairness,  there  seems  to  be  no  reason  why  the  wit- 
ness' fees  should  not  be  taxed,  because  through  the  con- 
cessions of  the  other  party,"  or  fi-om  any  unforeseen  turn 
of  the  cause,  their  testimony  may  not  be  required.' 


•  Farmer  v.  Storer,  11  Pick.  Rep.  241. 

•  Ibid. 

•  Ibid. 
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The  certificate  of  a  witness,  as  to  his  travel  and 
attendance,  when  there  are  no  suspicious  circumstan- 
ces attending  it,  is  conclusive  upon  the  court,  as  well 
as  the  clerk,  in  the  taxation  of  costs;  but  otherwise, 
where  the  court  are  led  to  suspect  the  truth  or  fairness 
of  the  certificate,  it  will  interfere  and  correct  the  tax- 
ation of  the  clerk/  or  require  an  affidavit  at  least,  in 
support  of  its  correctness.^ 

Depositions,  copies  of  papers,  ^c.  The  deponent's, 
and  justices'  fees  for  taking  a  deposition,  should  be 
certified  by  the  justice,  in  the  deposition,  and  they  are 
usually  allowed  in  the  bill  of  costs. 

Such  sum  will  be  allowed  for  the  expense  of  taking 
a  deposition  in  a  foreign  country,  as  in  the  discretion 
of  the  court  shall  seem  reasonable :  thus  where  the 
expense  of  taking  some  depositions  in  a  foreign  coun- 
try, under  a  commission  from  the  court  here,  were 
fourteen  hundred  and  thirty-one  dollars,  the  court 
allowed  the  plaintifi*,  .at  whose  expense  they  were 
taken,  to  tax  for  them  in  his  bill  of  costs,  four  hun- 
dred dollars.^ 

Where  copies  of  deeds  are  used  in  the  trial  of  an 
action,  the  expense  of  such  copies  will  be  allowed  in 
the  taxation  of  costs,  at  the  rate  o{  fourteen  cents  for 
every  page.^ 

Recording,  4^.  The  last  item  in  the  bill,  when 
the  judgment  is  final,  in  the  Court  of  Common  Pleas, 
is  that  of  recording,  ^c.  for  which  the  clerk  has  fifty 
cents.  If  the  case  be  carried  to  the  Supreme  Court, 
by  appeal,  or  exceptions,  the  same  sum  is  charged  for 


^  Cook  v.  Holmes,  1  Mass.  Rep.  295. 

*  Ibrmer  v.  Storer,  11  Pick.  Rep.  241. 

'  Thomdike  v.  Bardman,  6  Pick.  Rep.  375. 

^  hhabUanii  of  Suffolk  v.  MiU  Pond  Wharf  Co.  5  Pick.  Rep.  540. 
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recording  and  certifying  the  taxation  of  the  costs  in 
the  court  below. 

In  the  Supreme  Court,  the  last  item  in  the  bill  of 
costs,  is  for  recording,  twelve  cents  per  page,  according 
to  the  length  of  the  record. 

Fee  on  demurrer.  Before,  however,  the  above  item 
in  the  bill,  when  the  case  is  carried  to  the  Supreme 
Court,  upon  an  issue  in  law,  the  clerk  is  entitled  to  a 
fee  on  demurrer,  of  two  dollars  and  forty-Jive  cents, 
in  common  cases,  and  in.  trustee  actions,  of  three  dol- 
lars and  Jtfteen  cents;  which  is  paid  by  the  party 
appealing,  and  taxed  by  him,  if  he  prevail ;  there  is 
likewise  in  all  cases  of  appeals,  demurrer,  and  excep- 
tions, an  item  for  the  copies  of  the  papers  of  the  case, 
which  are  paid  for  by  the  party  appealing  or  except- 
ing, and  which  are  taxed  by  him,  if  he  prevail. 

Miscellaneous  cases.  Report  of  referees.  Where 
an  action  is  referred,  there  are  besides  the  costs  of 
reference,  two  additional  items,  in  the  bill  of  costs, 
the  first,  —  entering  the  rule  ofreferencCy  fifty  cents ^^ 
the  second,  —  the  acceptance  of  the  report,  one  dollar 
and  fifty-two  cents,  though  strictly,  but  one  dollar 
and  twenty-tuH)  cents,  are  allowable.^ 

On  petitions  for  sale  of  real  estate,  in  the  Court 
of  Common  Pleas,  the  fees  are  paid  on  the  entry  of 
the  petition ;  they  amount  to  tu)o  dollars  and  fifty 


*  Viz :  —  Clerk^s  fee  for  entry  of  ike  rtde,  -        -  ,15 

do,        do.    recording  and  copy,    -        -        -      ,35 

—0,50 
*Viz: — Justices' fee  for  ctccepting  report,       -        -        -      ,60 
CUrk^sfee  for  entering  acceptance,        -        -  ,12 

do.         do.    recording,         -        -        -        -      ,50 

—$1,22 
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cents.^    In  the  Supreme  Court,  the  fees  in  such  case, 
are  three  dollars  and  fifty  cents.^ 

Petitions  for  partition.  In  the  Court  of  Common 
Pleas  three  dollars  and  fifty  cents  are  paid,  on  the 
entry  of  the  petition,*  one  dollar  is  also  paid  for  the 
warrant  of  partition ;  and  for  recording  the  return,  the 
clerk  is  allowed  at  the  rate  of  twelve  cents  per  page. 

In  the  Supreme  Court,  the  entry  is  the  same  as  in 
the  Court  of  Common  Pleas ;  on  the  acceptance  of  the 
partition,  one  dollar  and  forty-five  cents  is  paid,  be- 
sides for  recording  the  return  upon  the  warrant,  at  the 
rate  of  twelve  cents  per  page. 

lAbel  for  divorce.  For  the  libel,  the  clerk  is  en- 
titled to  receive  three  dollars  and  fifty  cents; — two 
dollars  and  seventy-five  cents  for  the  entry,  and  for 
the  recording,  seventy-five  cents.     These  will  be  al- 

'  Viz :  —  Justices*  fees^         ------        ,70 

Clerk^sfeefor  entry,  ifc.  -        -        -        -    ,30 

do.        do.   recording,  Sfc*  twelve  cents  per 
page,  ttveragCy    ------    ,40 

do.        do.    order  of  notice,         -        -        -        ,20 
do.        do.    continuance,         -        -        -        -    ,20 

do.        do.    copy  of  petition  and  order  of  sale,       ,80 

—$2,50 

*Yiz:— Justices' fees, $1,00 

ClerKs  fees  on  entry,  "        "        '/       "  ^^ 

do      do.  for  recording  order  of  sale,  -        J30 

do.      do.  for  copy  of  order,    -        -        -  ,50 

do.      do.  for  order  of  notice  and  continuance,     1,00 

$3,50 

•Viz: — Justices*  fees  for  entry,  -        -        -        -  ,70 

do,  do.    acceptance  of  report,  -  ,40 

Clerk's  fee  for  entering,  ifc.     -        -        -        -  ^ 

do.        do,    order  of  notice^      -        -        *  y^ 

do.       do.   continuance,  ...  ,20 

do.       do.   copy  of  petition  and  order  ofnotice^  ,75 

do.        do.   recording  petition  and  judgment,  ,85 

do.       do*   entering  judgment  for  partition,  f^ 

— $3»50 
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lowed,  together  with  travel,  attendance,  witnesses' 
fees,  and  power  of  attorney,  when  costs  are  decreed 
by  the  court,  as  in  common  cases. 


NOTE  A,  — In  the  Cotai  of  Common  Pleas.    Form  of  iht  inU.    The 
following  bill  of  costs  is  framed  upon  the  supposition  that  the  action 
has  lieen  continued  one  term,  and  tried  by  jury. 
Sufolk,  $9.      Court  of  Common  Pleas,  Jan^  Term,  A.  D.  1834. 


C.  A.  No.                John  Doe  v.  Richard  Roe. 

Plaintiff's  costs. 

1833,     \ 

OctT.    J 

Writ,           -        -        . 

-    $2,15 

v»*^,   5  (»f  ft  common  writ,) 
^"^'  Hifatrwfcewrit,) 

1,93 

2,73 

Sertsice^ 

Travel,^ 

Mendance,' fourteen  days. 

4,62 

n    A'               S  (if  a  <^omfiton  writ.)  J20 
Contmwince,   ^  (jf  ^  fo^e  writ,)>) 

1834,     I 
Jau.  T.   S 

— 9 

Trcmely 

Attendance,  ten  days. 

3,30 

Jury  fees, 

-      9,00 

Attorney* s  fee. 

1,50 

Depositions,^  viz: 

A.  b:s     - 

-      4,50 

c.  d:s 

5,20 

Witnesses,  viz : 

• 

E.  F.* 

-      4,16 

G.K             -        - 

1,04 

Subpcena, 

-        ,10 

Serifice  of  do. 

Copies  ojf  papers,* 

Recording,  Sfc. 

jSO 

Prfis  Damages.^ 

— 9 

Verdict,                  $ 

A.  B. 

InU  (if  any,) 

PPfi  M'y. 

>  This  depends  upon  the  nature  of  it,  aa  by  the  officer's  return  on  the  writ. 

'  Vide  ante  page  828,  and  829,  note  ] . 

'In  continued  actions,  attendance  is  allowed  for  every  day  of  the  term. 

*  The  fees  of  deponents,  magistrates,  &c.  as  set  forth  in  the  deposition. 
*This  supposes  E.  F.  to  have  attended /our  days,  and  travelled  four  miles, 

as  must  appear  by  his  certificate,  filed  with  the  bill. 

*  The  papers,  of  which  copies  are  filed,  should  be  succinctly  stated. 

7  If  a  verdict,  the  amount,  with  interest,  if  the  case  had  been  continaed, 
for  advisement,  upon  motion,  or  otherwise,  beyond  the  term  at  which  the  ver- 
dict was  rendered, — if  upon  dtfauU,  the  damages  are  briefly  stated,  priaei- 
pal  and  interest,  claimed,  and  added  together. 
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The  form  of  a  bill  of  costs,  in  an  action  defauUed  at  the  fint  ierm^ 
must  be  entitled,  as  the  preceding  form,  and  then  proceeds. 


1^34,     I 
Jan.  T.  S  Plaintiff's  costs. 

mit,  .        .        -        .      2,15 

(if  a  common  writ,)      1,93 
(if  a  trusUe  writ,) .      2,73 

StrvtcCf 

Travel,^ 

,Men4anee^  thru  days*  ,99 

Recording,  ifc,  -        -        ,50 


Entry,  J  g 


Pl'ffii  Damages. 
JSTote  or  AccH,       $ 
hUtrtstfrom 

to  A.  B. 

PPfs  AtVy. 
The  following  bill  of  costs  taxed  by  the  defendant^  supposes,  as  in  the 
ibrtner  case,  that  the  action  has  been  continued,  and  should  be  entitled 
in  the  same  manner,  as  in  the  plaintiff's  bill.     It  then  proceeds : 

Defendant's  costs.' 
1833,   I 
Oct.  T.  J  Travel, 

AUendanee, 


1834,   } 
Jan.  T.  S  Travd, 

Attendance, 

Attorney's  fee,* 

Depontions,  viz,  Sfc, 

Witnesses  fees,  viz.  Sfc. 

Copies  of  papers,  Sfc, 

Taxing  costs,  ifc* 

A.  B. 


Dfdi's  AWy. 


>  Tide  these  two  items  in  preceding  form. 

'  Vide  ante  page  329. 

'  The  plaintiff  pays  the  fees  of  the  clerk,  as  the  cause  proceeds ;  they  do 
not  therefore  appear  in  the  bill,  unless  he  prevails,  and  the  defendant  taxes 
in  his  bill,  only  his  own  costs,  including  what  he  pays  out,  in  legal  fees, 
during  the  progress  of  the  cause.  We  again  repeat,  that  in  the  Court  of 
Common  Pleas,  the  prevailing  party  taxes  attendance,  wherever  the  defend- 
ant appears,  during  the  whole  of  every  term,  until  the  final  disposition  of 
the  cause,  including  the  term  at  which  it  is  disposed  of,  except  when  it  is 
under  reference,  or  continued  by  the  court  for  advisement. 

^  Attorney's  fee  for  defendant  is  two  dollars. 

*  There  being  no  fee  allowed,  where  the  defendant  prevails,  for  recording, 
the  clerk  ehyges  j^  emts  for  taxing,  4^. 
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hi  tte  Suprme  Cbicfi.  F&rm  ofihtlUL  The  bill,  after  haviog  been 
entitled,  of  the  eoan  and  tenn,  at  which  judgment  is  rendered,  seta 
forth  the  costs  in  the  court  below,  which  are  certified  by  the  cleik  of 
that  court,  as  follows :  — 

SuffMf  at.     Sopreme  Judicial  Court,  Nov.  Term,  A.  D.  183a 

John  Doe  «.  Richard  Roe. 
Plamtiff's  costs. 
Costs  in  the  C.  C.  Pleas,  viz:  — 


Oct  T.«  J 


In  the  Supreme'Court,  viz :  — 
1633, 
Nov.  T 


ma, 

JBnlry, 

Jtiry/eef, 

IVpomCibfia,  vtf.  1^ 
FMfnes9et,vt2.  ifc» 

Fee  an  demunrtr^ 

Copieiofihe  cage,* 

IUc(n'diingandcertyyingf 

Certified  and  approved. 

C.A.P. 


I' 


12,45 

,50 


-$ 


1633,    I 


Damages. 


$ 


Entry, 

Mendance,    { 

Attomey^sfeej 

Jury  fees, 
DeponiionSf  viz.  ifc. 
WUrusMesfeea,  viz.  fyc 
Copies  of  papers,  viz.  Sfc. 
Recording,  ifc* 

A.  B. 


CUHu 
$3,75 


2,50 
8,00 


-$ 


PipsAtey. 


*  Thi»  bill  supposes  the  action  to  have  been  entered  at  the  October  term, 
and  not  therefore  continued  in  the  court  below;  but  if  a  continued  action, 
the  travel,  attendance,  and  continuance  for  each  successive  term,  are  to  be 
added,  except  when  continued  by  the  court,  for  advisement,  or  under  reference. 

«  These  are  charged  only  in  cases  of  appeal  upon  an  issue  of  fact ;  if  carried 
up  by  demurrer,  they  axe  omitted. 

'  This  is  allowed  only,  when  the  appeal  is  from  a  judgment,  upon  an  issue 
in  law. 

*  According  to  the  charge  of  the  clerk. 

»  Travel  and  attendance  are  taxed  in  the  same  manner  as  in  the  court  below, 
viz :  to  the  day  when  judgment  is  rendered. 

«  In  the  Supreme  Court,  the  recording  is  taxed  by  the  clerk,  according  to 
the  length  of  the  record. 
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The  bill  for  the  defendant  is  made  out  in  the  same  manner,  with  this 
difierence  oiily,  that  he  can  only  tax  the  costs,  to  which  he  is  personally 
entitled,  and  those  fees  which  he  has  been  legally  compelled  to  pay  in 
the  case,  the  plaintiff  paying  the  usual  taxable  fees  of  clerk,  sheriff,  &c. 
in  order  to  prosecute  his  action. 

We  have  given  the  fees  in  those  cases  which  most  commonly  arise 
in  practice. 

The  practice  in  the  different  counties  of  the  state,  varies  in  many  re- 
spects, and  too  much  reliance  is  not  to  bo  placed  upon  tlie  method 
of  our  computation.  There  is  no  blinder  subject,  to  the  young  prac- 
titioner especially,  in  the  course  of  his  practice,  than  our  fee-bill,  and 
as  the  usage  of  the  court,  in  several  important  respects,  departs  from 
the  statute  provisions  upon  this  subject,  the  clerks  of  the  courts  have 
become  the  only  repositories  of  knowledge  upon  this  useful  subject 


BOOK   II. 
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CHAPTER  L 

Set-Opp. 

The  principle  of  aet-off,  was  unknown  at  the  com- 
mon law.  It  was  introduced  into  the  English  practice 
by  Stat.  4.  Anncy  e.  1 7.  and  its  application  was  sub- 
sequently enlarged  by  Stat.  5.  Oeo.  II.  c.  20. 

The  right  of  set-off  in  our  practice,  is  derived  from 
our  statutes,  in  all  cases,  with  the  single  exception  of 
the  practice  in  relation  to  cross-judgments. 

Sect.  I.    Setting  opp  Demands. 

Jh  what  actions.  The  enumeration  in  the  statutes 
of  set-off y  of  the  several  actions  in  which  demands  in 
set-off  may  be  filed,  embraces  only, — actions  brought  to 
recover  deftfo,  due  on  book  account, — an  account  stated 
by  the  parties,  — a  quantum  meruit ^ — quantum  vale- 
baty  — for  services  done  upon  an  agreed  price y^  and 
actions  for  debt  upon  simple  contract,  or  promise  in 
writing  not  under  seal.^ 

From  the  phraseology  of  these  statutes,  some  doubt 
might  arise,  whether  actions  of  assumpsit  to  recover 

^  Stat  1784.  ch.  2a  s.  12. 
*  Stat.  1793.  ch.  75. 8. 4. 
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uncertain  damages,  are  included.  The  words  in  the 
Slat.  1793.  ch.  75.  are,  any  **  action,  brought  for  any 
debt,  upon  simple  contract,  or  promise  m  writing  not 
under  seal."  A  strict  construction  excludes  all  but 
debts,  and  the  nature  of  the  whole  provision  in  both 
statutes,  and  of  set-off  in  general,  seems  to  confirm 
that  construction.  In  actions  for  mere  damages,  there- 
fore, as  for  misfeasance  and  non-feasance,  and  in  actions 
on  collateral  promises,  as  of  indemnity  and  guaranty, 
it  may  be  doubted,  whether  set-off  is  allowable. 

No  set-off  can  be  had  in  covenant,  debt  upon  special- 
ties, or  records,  —  or  in  any  action  in  form  fix  delicto. 

What  demands.  By  Stat.  1784.  ch.  28.  s.  12. 
**  the  defendant  may  file  any  account  he  hath/*  and 
by  Stat.  1793.  ch.  75.  s.  4.  he  may  file  his  demands 
against  the  plaintiff,  for  ^^  goods  delivered^  monies 
paid,  or  services  done.'* 

The  demands  must  be  founded  in  contract ;  a  claim, 
therefore,  arising  firom  the  negligence  of  the  plaintiff, 
as  a  factor  in  relation  to  merchandize  consigned  to  him, 
cannot  be  set-off.^ 

They  must  be  due  on  simple  contract,  and  not  by 
specialty  or  record,  and  they  must  be  for  a  certain 
sum,  or  a  sum  capable  of  being  reduced  to  a  certain 
charge,  or  account,  and  not  for  unliquidated  damages. 

Under  the  head  of  "  monies  paid/*  the  defendant 
may  file  an  account  for  monies  had  and  received,^ 
and  may  give  m  evidence,  promissory  notes  of  the 
plaintiff  payable  to  himself,  or  indorsed  to  him,  before 
the  action  was  commenced.^  -i- 
rf 

^  Adams  tt  cH,  v.  Manning  ti  al.  17  Mass.  Rep.  178. 

*  Richards  y.  Blood,  17  Mass.  Rep.  66.    Tntesdell  v.  Wallis,  4 
Rep.  6a  '^^^ 

*  Sargent  etaLr.  SouikgaU,  5  Pick.  Rep.  313.    Bra^nard  y.  Fisi 
Pick.  Rep.  355. 
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A  demand  for  board,  washing  and  lodging,  is  within 
the  meaning  of  "  goods  delivered  and  services  done," 
and  may  be  filed  in  set-off.^ 

The  demands  must  generally  be  between  the  same 
parties.  Thus,  where  there  are  two  defendants,  a 
demand  in  favor  of  one  cannot  be  set-off;  and  so,  where 
there  are  two  plaintiffs,  a  demand  against  one  cannot 
be  set-off  J  nor  a  demand  against  the  plaintiff  and 
another  person.^ 

But  a  debt  due  to,  or  from  one  as  survivmg  partner, 
may  be  set-off,  as  if  he  were  the  sole  contractor.^ 

And  in  an  action  brought  in  the  names  of  an  osten- 
sible and  a  dormant  partner,  the  defendant  may  set- 
off demands  against  the  ostensible  partner  only.^ 

In  an  action  by  the  indorsee  against  the  maker  of  a 
note,  indorsed  after  it  became  due,  the  defendant  may 
giv6  in  evidence  bis  demands  against  the  payee,  which 
accrued  before  the  transfer,  by  filing  the  same  in  set- 
offf^  even  though  he  may  have  commenced  an  action, 
and  the  action  be  pending.® 

But  he  must  file  them  in  the  manner  pointed  out  by 
the  statute,  or  they  cannot  be  allowed,'^  unless  the 
plaintiff  received  the  note  fi^audulently,  for  the  purpose 
of  preventing  the  defendant's  set-off.^ 


'  Witter  y.  Witter,  10  Mass.  Rep.  223. 
'  Walker  v.  Leighton  etal.  11  Mass.  Rep.  140. 
^  Ibid. 

^  Lbyd  v.  ArchbowU,  2  TauDt  Rep.  324.    Lord  v.  BcHdwin,  6  Pick. 
Rep.  348, 352. 

*  Sargent  et  ai.  v.  Southgaie,  5  Pick.  Rep.  312.    Peabody  v.  Peten  ei 
oL  5  Pick.  Rep.  1. 

•Ibid. 

^  Braynard  v.  Fisher,  6  Pick.  Rep.  355. 

*  Staekhridgt  v.  Damon,  5  Pick.  Rep.  223. 
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One  summoned  as  trustee,  is  to  be  allowed  all  his 
demands  against  the  principal,  of  which  he  could  avail 
himself  in  any  form  of  action,  or  any  mode  of  pro- 
ceeding between  him  and  his  principal,  excepting,  of 
course,  all  claims  for  unliquidated  damages  for  mere 
torts.^ 

The  demands  must  also  be  due  in  the  same  right. 
A  debt  due  from  an  executor,  or  admmistrator,  cannot 
be  set-off  against  a  claim  due  to  the  estate. 

Cases  where  set-off  ivUl  be  allowed  without  filing 
the  account.  In  actions  on  policies  of  insurance,  the 
underwriters  have  a  right  to  set-off  against  a  loss,  not 
only  their  premium  arismg  on  the  same  policy,  but 
also  premiums  arising  upon  other  policies,  entered  into 
between  the  same  parties,  unless  the  policies  have 
been  assigned,  with  the  assent  of  the  underwriter. 
This  right  arises  from  the  lien,  which  the  law  gives 
the  underwriters  in  such  cases.* 

In  consequence  of  the  several  statutes  m  relation  to 
the  settlement  of  insolvent  estates,  providing  for  an 
equitable  distribution  of  the  assets  among  all  the 
creditors,  —  where  mutual  demands  exist  between  a 
deceased  insolvent  and  another  person,  and  the  ex- 
ecutor or  administrator,  sues  such  person  at  law,  the 
latter  has  a  right  to  plead  his  own  demand  by  way  of  set- 
off without  filing  it,  and  the  plaintiff  can  only  recover 
the  balance,  if  any  thing  should  be  due,  upon  a  settle- 
ment of  all  their  mutual  claims  and  demands  f  and  the 
right  of  such  person  to  a  set-off  will  not  be  lost,  by 


*  Hathaway  v.  RusseU,  16  Mass.  Rep.  473. 

*  Cleveland  v.  Clap  etcd.5  Mass.  Rep.  201. 

3  McDonald  v.  fTehsttr,  2  Mass.  Rep.  498.    Jama  v.  Rogers,  15  Mass. 
Rep.  407. 
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his  havmg  neglected  to  present  his  claim  to  the  com- 
missioners.* 

But  his  claim  can  be  used,  only  to  meet  the  claim 
made  against  him,  and  he  cannot  recover  any  balance, 
if  one  should  be  found  due  to  him.^ 

So  if  the  creditor  of  an  insolvent  estate  bring  his 
action,  in  consequence  of  his  claim  being  disallowed 
by  the  commissioners,  the  executor  or  administrator 
may  plead  any  demand  his  insolvent  had  against  the 
creditor,  by  way  of  setoff,  and  if  the  claim  due  the 
estate,  exceed  that  of  the  creditor,  he  may  recover  the 
balance.® 

It  is  hardly  necessary  to  remark,  that  where  goods 
have  been  delivered  or  money  paid  by  the  defendant, 
in  satisfaction  of  the  sum  demanded  in  the  action,  the 
aid^  of  the  statute  is  not  required,  and  the  account 
i^d  not  be  filed;  it  is  equivalent  to  payment,  and 
may  be  given  in  evidence  under  the  general  issue/ 
Thus  where  there  was  a  parol  agreement  between  a 
lessor  and  lessee,  that  the  interest  accruing  on  a  sum 
of  money,  due  fi-om  the  former  to  the  latter,  should 
be  retained  by  the  lessor  and  applied  to  the  pay- 
ment of  the  rent,  as  it  became  due,  it  was  holden  in 
an  action  on  the  covenants  of  the  lease,  to  recover 
the  rent,  that  the  lessee  might  retain,  and  set-off 
the  rent,  against  the  interest,  pursuant  to  the  agree- 
ment, it  being  considered  in  the  nature  of  a  pay- 
ment.* 


'  McDondU  v.  WebtUrj  2  Mass.  Rep.  498.    JarvU  v.  Rogers,  15  Mass. 
Rep.  407. 

*  Ibid. 

*  Stat  1784.  ch.  2.    Sewail  d  al.  v.  Sparrow,  16  Mass.  Rep.  24. 

*  fFUint  V.  Harris,  13  Mass.  Rep.  496. 

*  Fadey  v.  Humpson,  15  Mass.  Rep.  18. 
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When,  a  promissory  note  is  indorsed  by  the  payee, 
to  a  third  person,  for  the  purpose  of  preventing  the 
maker  from  availing  himself  of  his  right  to  set-offy  he 
may  give  in  evidence  under  the  general  issue  in  an 
action  by  the  indorsee,  his  demands  against  the  in- 
dorser.* 

What  will  destroy  the  right  of  setoff.  If  the  plain- 
tiff had  assigned  his  claim  for  a  valuable  consideration, 
before  the  debts  due  the  defendant  were  contracted, 
and  notice  was  given  to  the  defendant,  the  latter  cannot 
set-off  such  debts.*  But  an  assignment  afterwards,  al- 
though notice  is  given  to  the  defendant,  will  not  deprive 
him  of  the  right  of  set-off,^ 

If  the  debtor,  however,  after  the  assignment,  promise 
the  assignee,  to  pay  him  the  debt,  without  reserving 
the  right  of  setting  off  his  demands,  or  if  the  debtor 
have  notice  of  the  intended  assignment,  and  make  no 
objection  and  give  no  notice  of  his  counter  demands, 
he  will  be  precluded  from  availing  himself  of  them,  in 
the  way  of  set-off.^ 

It  is  no  objection  to  the  set-off,  that  the  defendant 
has  commenced  a  suit  against  the  plaintiff,  upon  his 
demands ;  nor,  if  the  plaintiff  be  the  indorsee  of  a 
discredited  promissory  note,  that  a  suit  has  been 
commenced,  and  is  pending,  and  defaulted,  against  the 
indorser,  on  the  demands  against  him,  which  are  filed.* 


'  Stockbridge  v.  Damon,  5  Pick.  Rep.  223. 

'  Vide  HaUotoell  and  Augusta  Bank  v,  Hotoard,  13  Mass.  Rep.  235. 
°  Haich  Y.  Greene,  12  Mass.  Rep.  195.     Goodwin  t.  Cunningham,  12 
Mass.  Rep.  193. 

*  Jones  v.  WUler,  13  Mass.  Rep.  304.     Gardiner  t.  Corson,  15  Mass. 
Rep.  500. 

*  Sargeni  v.  SouUigaU,  5  Pick.  Rep.  312. 
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But  if  judgment  bad  been  entered  in  sucb  action,  it 
would  have  merged  the  demand,  and  probably  prevent- 
ed its  being  allowed  in  set-off. 

If  ihb  plaintiff  discontinue  his  actbn,  after  the  de- 
fendant has  filed  his  account,  there  is  an  end  of  the 
suit,  and  the  defendant  cannot  have  any  judgment  for 
the  account  filed  by  him,  though  he  will  be  entitled  to 
his  costs.* 

Incidents  to  set-off.  A  defendant,  who  has  de- 
mands against  the  plaintiff,  which  may  be  filed  in  set- 
off under  the  statute,  is  not  obliged  to  avail  himself 
of  this  privilege,  but  may  commence  a  separate  action 
for  the  debt  due  to  him.^ 

When  by.  reason  of  an  account  filed  in  set-off,  the 
plaintiff's  damages  are  reduced  to  an  amount  less 
than  twenty  dollars,  he  nevertheless  recovers  full 
costs;*  this  would  be  otherwise,  if  the  items  in  the 
account  were  delivered  in  payment  of  the  plaintiff's 
demand.^ 


Sect.  II.     Setting  off  Judgments. 

When  judgments  in  cross-actions  are  recovered  at 
the  same  term,  the  court,  in  which  the  judgments  are 
rendered,  will,  on  application,  set-off  one  judgment 
against  the  other,  so  far  as  the  same  will  extend,  and 
issue  execution  for  the  balance ;  and  for  that  purpose, 


*  HoUand  v.  Makepeace,  8  Mass.  Rep.  418. 
""  Minor  y.  Walter,  17  Mass.  Rep.  237. 
^  Barnard  y.  CvariiB,  8  Mass.  Rep.  535. 
^  Vide  ante  page  316. 
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either  action  may  be  continued,  until  judgment  can  be 
rendered  in  both.* 

This  power  is  assumed  by  the  court,  for  the  further- 
ance of  justice,  and  does  not  depend  upon  any  statu- 
tory provision.^  The  court  will  exert  this  power  lib- 
erally, for  the  purposes  of  equity,  by  continuance  of 
cases,  until  judgment  in  a  cross-action  can  be  rendered, 
and  even  for  the  purpose  of  enabling  a  party  to  com- 
mence a  suit  for  that  purpose.  No  reference  is  had 
to  the  cause  of  action  on  which  the  judgment  in  the 
cross-action  is  rendered,  for  whether  originating  in 
contract  or  tort,  the  certainty  and  extent  of  the  claim, 
is  rendered  equally  obvious  by  the  verdict. 

Judgments  may  be  set-off  against  each  other,  when 
a  part  only  of  the  debtors  on  one  side,  are  creditors 
on  the  other,  and  even  w^here  a  part  of  the  debtors  on 
one  side,  are  joint  creditors  with  others,  if  those  others 
consent  to  such  an  arrangement.'* 

In  an  action  by  a  Judge  of  Probate  on  a  probate 
bond,  brought  for  the  benefit  of  an  heir,  legatee,  or 
other  person,  the  judgment  will  be  set-off  against  a 
judgment  recovered  by  the  defendant,  against  such 
person,  although  the  judgments  are  not  in  form  between 
the  same  parties.* 

But  the  court  will  not  permit  one  judgment  to  be 
set-off  against  another,  between  the  same  parties, 


^  Makepeace  v.  CoateSy  8  Mass.  Rep.  451.  Greene  v.  Hatch^  12  Mass. 
Rep.  195.  Hatch  v.  Greene,  12  Mass.  Rep.  195.  Adams  et  al.  ▼.  Man- 
ning  et  al.  17  Mass.  Rep.  178.  Winslow  y.  Hathaway  et  aL  1  Pick. 
Rep.  211. 

»  MiUheU  T.  Old/Uid,  4  Term.  Rep.  123. 

^  Hathaway  v.  Russell,  16  Mass.  Rep.  473.  MUchell  v.  Oldfietd,  4  Terra. 
Rep.  123. 

*,BarreUY.  Barrett,  8  Pick.  Rep.  342. 
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when  it  appears  that  persons  other  than  the  nominal 
parties  are  interested,  by  the  assignment  of  the  demand, 
on  which  one  of  the  suits  was  commenced.* 

But  if  both  the  demands  were  in  existence  at  the  time 
of  the  assignment,  the  courts  will  set-off  the  judgments, 
though  an  assignment  may  have  been  made,  before 
the  commencement  of  the  suit.  The  assignee  takes 
it  subject  to  all  the  equities  that  may  be  attached  to 
it.^  If,  however,  at  the  time  of  the  assignment,  the 
assignee  of  the  debtor  give  notice  of  it  to  the  creditor, 
who  discloses  no  counter  claim,  but  conceals  his  in- 
tention to  claim  a  set-off,  until  an  action  is  commenced 
by  the  assignee,  this  will  be  considered  as  a  waiver  of 
a  right  to  set-off  the  judgments,  and  an  acquiescence 
in  the  assignment :'  so  a  promise  by  the  creditor  to 
pay  to  the  assignee  of  the  debtor,  takes  away  the  right^ 
of  set-off.* 

In  setting  oflf  judgments,  the  court  will  always  pro- 
tect the  attorney,  in  his  lien  for  fees,  disbursements 
and  costs.* 

By  Stat.  1 823.  ch.  118.  it  is  provided,  that  in  suits 
brought  against  an  inhabitant  of  this  state,  by  one  not 
resident  and  having  no  property  therein  to  be  attached, 
the  defendant,  pending  the  suit,  may  commence  one 
against  the  plaintiff  in  any  court  of  competent  juris- 
diction, and  the  service  of  the  writ,  upon  the  agent  or 
attorney  of  record,  of  the  non-resident  plaintiff,  or 
by  leaving  a  legal  summons  at  his  last  and  usual  place 
of  abode,  will  be  sufficient  for  all  intents  and  purposes. 


^  Makepeace  r.  Coates,  8  Mass.  Rep.  451. 

'  Goodwin  v.  Cunningham^  12  Mass.  Rep.  193. 

'  King  V.  Foidar,  16  Mass.  Rep.  397.    19  Johns.  Rep.  49. 

*  Mwfry  y.  Toddy  12  Mass.  Rep.  281, 

>  MUehiU  y.  CHdfield,  4  Term.  Rep.  123. 
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And  when  the  parties  have  obtained  their  judgments, 
the  court,  on  application  of  either  party,  will  set-off 
the  judgments,  except  the  taxable  costs,  so  far  as  to 
have  the  balance  only  of  the  largest  judgment  to  be 
executed. 


Sect.  III.  Setting  off  Executions. 

By  Stat.  6.  Geo.  11.  c.  2.  s.  2.  adopted  here  soon 
after  its  enactment,  and  in  substance  re-enacted  by 
Stat.  1810.  ch.  84.  it  is  provided,  that  when  it  shall  so 
happen  that  any  officer,  authorized  by  law  to  serve 
executions,  shall  have  several,  wherein  the  creditor  of 
one  is  debtor  in  the  other,  he  shall  cause  one  execu- 
tion to  satisfy  the  other,  so  far  as  the  same  will  extend, 
except  where  the  creditor  in  the  one  is  not  debtor  in 
the  same  capacity  in  the  other.  This  statute  extends 
to  those  cases  only,  where  the  several  executions  are 
directed  to  the  same  officer,  for  it  is  only  in  that  case, 
that  they  could  be  put  into  the  same  officer's  hands 
for  service.' 

But  by  Stat.  1830.  ch.  124.  it  is  provided,  that 
when  any  officer  authorized  by  law  to  serve  execu- 
tions, shall  have  in  his  hands  any  execution  directed 
to  him,  and  the  execution  debtors,  or  any  of  them, 
shall  have  any  execution  then  in  force  against  the 
creditor  on  the  first  execution,  and  shall  request  the 
officer  to  accept  said  execution,  as  far  as  it  will  extend 
in  satisfaction  of  the  other,  he  is  bound  to  receive 
the  same  and  to  apply  it  in  satisfaction  of  the  other 
as  far  as  it  will  go,  whether  the  same  were  legally 

'  Goodenoto  y.  Butiriek,  7  Mass.  Kep.  140. 
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directed  to  him  or  not.  This  act  extends  only  to  ex- 
ecutions, wherein  the  creditor  in  one  is,  in  the  same 
capacity  or  trust,  debtor  in  the  other,  and  does  not 
affect  the  lien,  which  any  attorney  may  have  upon  any 
judgment  or  execution,  for  his  services  and  disburse- 
ments, nor  the  right  of  any  person,  to  whom,  or  for 
whose  benefit,  any  cause  of  action,  judgment  or  ex- 
ecution may  have  been  legally  and  bona  fide  assigned. 


45 
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CHAPTER  11. 


Amendment. 


Amendments  are  either  at  common  law,  or  by  statute. 
At  common  law,  there  was  little  room  for  amendments, 
for,  according  to  Britton^  the  judges  were  to  record 
the  parolsj  or  pleadings,  deduced  before  them  in  judg- 
ment; but  they  were  not  to  erase  their  records,  nor 
amend  them,  nor  record  against  their  inrollment.^ 

All  mistakes,  however,  were  amendable  at  common 
law,  during  the  term  in  which  they  were  made ;  and 
an  amendment  was  sometimes  permitted  afterwards, 
as  in  the  recital  of  a  writ,  or  the  entry  of  a  continu- 
ance.^ So  at  common  law,  when  the  pleadings  were 
orally  made  at  the  bar  of  the  court,  if  any  error  was 
perceived  in  them,  it  was  presently  amended.^  After- 
wards, when  the  pleadings  came  to  be  in  paper ,  it 
was  thought  but  reasonable  that  the  parties  should 
have  the  like  indulgence.* 

In  the  English  practice,  whilst  the  proceedings  are 
in  paper ^  the  amendment  is  at  common  law,  and  not 
within  any  of  the  statutes  of  amendment,  which  relate 
only  to  proceedings  of  record.*  And  there  is  no  dif- 
ference at  common  law,  between  dvil  and  criminal 
cases,  nor  between  penal  and  other  actions.    Thus 


M  Inst  255.    Gil  b.  C.  P.  107. 
*  8  Co.  157.    Gilb.  C.  P.  108. 
'  Ibid. 

«2Salk*590. 
•lSaIk.47,8Salk.31. 
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in  a  qui  tarn  action  for  usury,  the  plaintiff  was  per- 
mitted to  amend  bis  declaration,  by  altering  the  date 
of  a  note,  after  issue  joined  and  entered  on  the  roll, . 
and  after  many  terms  had  elapsed,  since  the  com- 
mencement of  the  action  ;^  and  a  similar  amendment 
was  allowed  to  be  made  in  a  case,  where  the  record 
had  been  made  up  for  trial,  and  withdrawn  on  discov- 
ering the  mistake.^  Where  there  has  been  no  unne- 
cessary delay  on  the  part  of  the  plaintiff,  in  a  penal 
action,  the  court  will  grant  leave  to  amend  the  decla- 
ration, even  after  the  time  has  expired,  in  which  the 
plamtiff  is  allowed  to  bring  a  new  action.®  There  is 
said  to  be  no  instance,  in  which  the  court  have  given 
leave  to  amend,  to  the  parties  in  a  qui  tarn  actkni, 
after  demurrer/ 

When  the  proceedings  are  entered  on  the  record, 
the  court  will  grant  leave  to  amend,  only  so  for  as  is 
allowable  by  the  statutes  of  amendments.* 

The  first  statute  upon  the  subject  of  amendment 
is  14  Ed.  HI.  c.  6.  which  enacts  that  "  no  process 
shall  be  annulled  or  discontinued,  by  misprision  of  the 
clerk,  in  writmg  one  syllable  or  letter  too  much,  or  too 
little ;  but  as  soon  as  the  mistake  is  perceived,  by  chal- 
lenge of  the  party,  or  in  other  manner,  it  shall  be 
amended  in  due  form.'*  This  statute  was  constru- 
ed so  favorably,  as  to  be  extended  by  the  judges  to 
a  ward.^ 

And  by  the  9  Hen.   F.  c.  4.  made  perpetual  by 

*  1  Salk.  51.    2  Tidd's  PracL  633.  and  the  cases  there  cited.    Bon- 
fidd  q.  t  y.  AftSner,  2  Burr.  Rep.  1098. 

'  Mace  q.  t.  v.  Lavetty  5  Buir.  Rep.  2833. 
^  Cross  y.  JToye,  6  Term.  Rep.  543. 

*  Per  Buller  J.    Evans  q.  t  y.  Stevens,  4  Term.  Rep.  228. 

*  Gilb.  C.  P.  114, 115.    Tidd's  Pract.  641. 

*  8  Co.  157  a. 
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4  Hen.  VI.  c,  3.  the  same  power  to  amend  is  extended 
to  the  court,  as  well  after  as  before  judgment,  so  long 
as  the  record  and  process  are  before  them.  By  Stat.  8. 
Hen.  VL  c.  12.  the  justices  are  farther  empowered  to 
examine  and  amend  what  they  shall  think,  in  their 
discretion,  to  be  the  misprision  of  their  clerks,  in  any 
record,  process,  word,  plea,  warrant  of  attorney,  writ, 
panel  or  return.  And  by  Stat.  8.  Hen.  VL  c.  15.  they 
may  amend  the  misprisions  of  their  clerks,  and  other 
officers,  as  sheriffs,  coroners,  Slc.  in  any  record,  pro- 
cess, or  return  before  them,  by  error  or  otherwise,  in 
writing  a  letter  or  syllable  too  much  or  too  little.  These 
are  properly  speaking,  the  only  English  statutes  of 
amendments;^  and  they  do  not  extend  to  criminal 
cases,  or  penal  actions.*  The  subsequent  statutes  upon 
this  subject,  are  statutes  o(  jeofails.^ 

The  distinction  between  the  statutes  before  cited, 
and  the  statutes  of  jeofails,  is  this  :  the  former  apply 
to  process  out  of  the  roll,  viz  :  writs  that  issue  out  of 
the  record,  and  not  to  proceedings  in  th6  roll  itself; 
they  only  extend  to  what  the  justices  should  interpret 
the  misprision  of  their  clerks  and  other  officers ;  it  being 
found,  therefore,  by  experience,  that  many  just  causes 
were  overthrown  ^r  want  of  form,  and  other  failings, 
and  that  though  good  in  substance,  they  were  not 
aided  by  the  statutes  of  amendments,  the  statutes  of 
jeofails  were  made.'* 

By  StaU  32.  Hen.  VHI.  c.  30.  **if  the  jury  have 


»  1  Salk.  51. 

•Ibid.    2  Ld.  Ray.  Rep.  1307.    Gilb.  C.  P.  116. 
'  Tidd's  Pract.  642. 

*  Gilb.  O.  P.  111.    Jac.  Law  Die  tit.  Amendment.    Comyn.  Big.  dL 
Amendment,  C.  1. 
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once  passed  upon  the  issue,  though  afterward  there  be 
found  a  jeqfaUe  in  the  proceedings,  yet  judgment  shall 
be  given  according  to  the  verdict/' 

By  Stat.  18.  Eliz.  c.  14.  '*  after  verdict  given  in 
any  court  of  record,  there  shall  be  no  stay  of  judg- 
ment, or  reversal,  for  want  of  form  in  any  writ, 
count,  plaint,  Slc.  or  for  want  of  any  writ,  original  or 
judicial,  or  by  reason  of  insufficient  returns  of  sher- 
iffs, Sicr 

By  Stat  21.  Jac.  I.  c.  13.  "if  a  verdict  shall  be 
given  in  any  court  of  record,  the  judgment  shall  not 
be  stayed  or  reversed  for  variance  in  form,  between 
the  original  writ  or  bill,  and  declaration,  &/C.  or  for 
want  of  averment  of  the  party  being  living,  so  as  he 
is  proved  to  be  in  life ;  or  for  that  the  venire  facias, 
is  in  part  misawarded;  for  misnomer  of  jurors,  if  proved 
to  be  the  persons  returned ;  want  of  returns  of  writs, 
so  as  a  panel  of  jurors  be  returned  and  annexed  to 
the  writs ;  or  for  that  the  return  officer's  name  is  not 
set  to  the  return,  if  proof  can  be  made  that  the  writ 
was  returned  by  such  officer,  &/C." 

By  Stat.  16  and  17.  Car.  II.  c.  8.  **  judgment  shall 
not  be  stayed  or  reversed  after  verdict,  in  the  courts  of 
record  at  Westmmster,  &c.  for  default  in  jbrm;  or 
for  that  there  are  not  pledges  to  prosecute  on  the 
return  of  the  original  writ,  or  because  the  name  of 
the  sheriff  is  not  returned  upon  it,  for  default  of  alleg- 
ing and  bringing  into  court  of  any  bond,  bill  or  deed, 
or  of  alleging  or  bringing  in  letters  testamentary,  or  of 
administration ;  or  for  the  omission  of  vi  et  armis  or 
contra  paceniy  mbtaking  the  christian  or  surname  of 
either  party,  or  the  sum  of  money,  day,  month,  oryeir, 
Slc.  in  any  declaratioib  or  pleading,  bemg  rightly 
named  in  any  record,  &c.  preceding ;  nor  for  want  of 
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the  averment  hoc  paraius^  <5*c.  or  for  not  alleging 
praut  patet  per  recardum,  for  want  of  profert  of  deeds, 
for  that  there  is  no  right  venire,  if  the  cause  was  tried 
by  a  jury  of  the  proper  county  or  place;  nor  shall  any 
judgment,  after  verdict,  by  confession,  cognovit  acti- 
onem, 4»c.  be  reversed  for  want  of  misericordia  or 
capiatur,  or  by  reason  that  either  of  them  are  enter- 
ed, the  one  for  the  other,  Slc.  but  all  such  defects, 
not  being  against  the  right  of  the  matter  of  the  suitj 
or  whereby  the  issue  or  trial  is  altered^  shall  be 
amended  by  the  judges,  though  not  in  suit  of  appeal, 
of  felony,  indictments,  and  informations  on  penal  stat- 
utes, which  are  excepted  out  of  the  act/' 

The  statute  last  cited,  is  called  by  Twisden  J.  an 
omnipotent  act,*  and  was  followed  by  StaU  4  and  6. 
Anne  c.  16.  by  which,  that  and  all  the  statutes  of  jeo- 
faUs  were  extended  to  judgments  entered  by  confes- 
sion, nil  dicitj  or  non  sum  informatuSj  in  any  court 
of  record,  so  that  no  judgment  should  be  reversed,  nor 
any  judgment  or  writ  of  inquiry  of  damages  thereon, 
should  be  stayed  for  any  defect  which  would  have  been 
aided  by  those  statutes,  if  a  verdict  had  been  given,  so 
as  there  was  an  original  writ  filed,  &c. 

By  Stat.  9.  Anne  c.  20,  s.  7.  this  last  and  all  other 
statutes  oi  jeofails  are  extended  to  Writs  oi  mandamus, 
and  informations  in  the  nature  of  a  quo  warranto,  — . 
the  statutes  of  amendments  and  jeofails  not  having 
been  construed  to  extend  to  criminal  proceedings,  or 
on  penal  statutes  generally.* 

By  the  foregoing  statutes,  the  faults  and  mistakes 
of  clerks  are  amendable  in  many  cases ;  as  where  the 


'  1  Vent.  Rep.  100. 
«  Bui.  N.  P.  325. 
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misprision  is  of  a  matter  in  fact,  it  is  amendable,  though 
not  in  matter  of  law.*  If  there  be  a  mistake  in  the 
legal  form  of  the  writ,  it  is  not  amendable.  There  is, 
therefore,  this  diversity  between  the  negligence  and 
ignorance  of  the  clerk,  that  makes  out  writs  :  —  for 
his  negligence,  (as  if  he  have  a  copy  of  the  bond,  and 
do  not  pursue  it,)  this  shall  be  amended :  but  his  mis- 
prision through  ignorance  in  the  legal  form  of  m'iginal 
writs  is  not  amendable.^ 

No  defects  of  sul>stance  are  within  any  of  the  statutes 
of  jeofails  before  cited,  as  these  merely  extend  to 
defects  of  form.^ 

By  Stat.  1784.  ch.  28.  8.  14.  it  is  enacted  "that  no 
summons,  writ,  declaration,  process,  judgment  or  other 
proceedings  m  the  courts,  or  course  of  justice,  shall  be 
abated,  arrested,  quashed,  or  reversed  for  any  kind  of 
circumstantial  errors  or  mistakes,  when  the  person  and 
case  may  be  rightly  understood  by  the  court,  nor 
through  defect,  or  want  of  forin  only.'' 

By  Stat.  1817.  ch.  63.  «.  1.  it  is  enacted,  "that  in 
any  action  of  review,  pending  m  the  Supreme  Judicial 
Court,  the  justices  thereof  shall  have  power  to  order 
any  amendment  of  the  original  writ,  record  or  pro- 
ceedings, in  any  part  thereof,  upon  such  terms  and 
conditions  as  they  may  consider  just  and  reasonable.'' 

The  principal  statutes  have  been  cited,  upon  the 
subject  of  amendments  and  jeofails,  which  are  appli- 
cable to  our  practice.  It  is  not  within  the  scope  of 
this  work  to  refer  to  the  numerous  decisions  upon  them. 


^  Palm.  Rep.  258. 

*  8  Rep.  159.  as  to  what  shall  be  a  misprisioD  or  defect  in  form.  Vide 
Comyn.  Dig.  tit  AmendnieDt,  I.  V.  and  W. 
'  Per  BuUer  J.  Ward  v.  Hcmitywood^      Dougl.  Rep.  63. 
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except  as  they  come  up  hereafter,  and  are  applied  to 
the  various  divisions  of  the  subject  of  this  chapter. 
There  seems  now  to  be  no  limitation  to  the  power 
which  the  common  law  courts  possess,  of  granting 
amendments  in  all  cases  of  defects  of  form,  and  this 
power  they  are  disposed  to  exercise  very  liberally,  and 
will  always  allow  amendments  in  matters  of  form,  on 
motion,  as  of  course.* 

With  regard  to  amendments  in  matters  of  substance, 
the  power  of  the  courts  in  this  state  is  very  extended. 
By  Stat.  1782.  ch.  9.  8.  4.  the  Supreme  Court  is  em- 
powered to  make  rules  respecting  modes  of  trial  and 
the  conduct  of  business  at  its  discretion,  provided  the 
same  be  not  repugnant  to  the  laws  of  the  Common- 
wealth :  and  by  Stat.  1784.  ck.  28.  s.  14.  a  general 
power  is  given  to  the  court,  to  order  amendments  on 
motion,  without  limiting  the  discretion  of  Jthe  court, 
as  to  the  nature  of  the  amendment,  or  the  terms  on 
which  it  may  be  ordered.  This  power  or  discretion  is 
limited,  however,  to  granting  amendments,  in  matters 
of  substance,  where  they  shall  appear  to  be  consistent 
with  the  original  cause  of  action,  and  not  to  cases, 
where  the  amendment  would  vary  the  nature  of  the 
pleading ;  as  to  alter  a  plea  of  debt  to  case^  or  in  a 
writ  of  entry,  to  alter  it  to  a  writ  of  right.^ 

By  a  rule  of  the  Supreme  Court,'  amendments  in 
matters  of  substance  may  be  made,  in  the  discretion 
of  the  court,  on  payment  of  costs,  or  on  such  other 
terms  as  the  court  shall  impose,  but  if  applied  for  after 


'  Reg.  Gen.  S.  J.  C.  8.    Appendix  A. 

'  HarfM8  ft  ux.  v.  Morgan^  3  Mass.  Rep.  310.    PhiUips  et  aL  v.  Bridgt^ 
11  Mass.  Rep.  342. 
'  Reg.  €ren«  S.  J.  C.  9.    Appendix  A. 
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joinder  of  an  issue  of  feet  or  law,  the  court  will,  in 
their  discretion,  refuse  the  application,  or  grant  it  upon 
special  terms;  and  when  either  party  amends,  the 
other  party  shall  be  entitled  also  to  amend,  if  his  case 
require  it.  But  no  new  count,  or  amendment  of  a 
declaration  will  be  allowed,  unless  it  be  consistent 
with  the  original  declaration,  and  for  the  same  cause 
of  action. 

The  court,  however,  may,  notwithstanding  the  above 
rule,  grant  any  amendments  of  substance  in  other  cases, 
or  in  those  provided  for  by  the  rule,  upon  other  terms, 
acxx^rding  to  its  discretion,  until  it  shall  be  further 
limited  by  some  new  rule.* 

The  discretion  oC  the  court  in  granting  amendments, 
may  be  exercised  by  a  smgle  judge  presiding,  as  when 
holden  by  three  or  more  justices,  and  if  the  case  come 
within  his  discretion,  the  exercise  of  it  can  neither  be 
corrected,  appealed  from,  or  controlled.^ 

The  particular  cases  will  now  be  considered  wherein 
the  amendments  are  allowable,  either  at  common  law, 
or  by  statute. 


Sect.  I.    What  mat  be  Amended  and  How. 

Jh  to  writs.  If  a  wrong  writ  be  sued  out,  as  if  a 
capias  should  be  issued  against  an  executor,  or  a  cor- 
poration,' or  a  writ  of  attachment,  in  dower,^  or  a  writ 
of  summons  and  attachment,  in  a  real  action,'  the  mis- 


*  Haynu  et  uar.  y.Morgan^  3  Man.  Rep. 208. 

» Ibid. 

'  Ante  page  50. 

^  Ante  page  77. 

*  Ante  page  61. 
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take  cannot  be  amended,  it  being  an  error  in  sub- 
stance, which  in  either  case  renders  the  writ  void,  and 
not  an  error  of  form  merely.'  So  also,  if  an  original 
summons  be  served,  as  a  capias  and  attachment,  and 
returned  as  such  by  the  officer,  no  amendment  will 
be  allowed,  as  none  could  set  it  right,  and  make  that 
service  good  and  valid,  which  was  originally  bad.  No 
decisions  in  our  courts  will  be  found  reported  upon 
these  points,  but  they  clearly  come  within  the  princi- 
ples heretofore  stated  upon  the  subject.^ 

Teste,  seal,  and  signature.  The  teste  of  a  writ, 
may  always  be  amended  on  motion  ;^  but  a  mistake 
in  the  seal,  and,  it  seems,  in  the  signature  of  the 
clerk,  cannot  be  amended.'* 

In  Maine,  however,  it  has  been  decided,  that  if  the 
clerk  omit  to  -affix  the  seal  of  the  court  to  an  execu- 
tion, it  may  be  amended,  even  after  the  execution  has 
been  extended  on  land,  and  the  extent  recorded.*  And 
in  JVew  York,  where  a  writ  had  been  issued  and  served, 
without  any  signature  by  the  clerk  of  the  court,  to 
which  it  was  returnable,  it  was  holden  not  to  be  void; 
but  capable  of  being  amended,  by  the  clerk's  putting 
his  signature  thereto,  after  it  was  returned.® 

Direction  to  officer.  The  direction  in  the  writ  to  the 
officer  may  be  amended,  where  the  writ  has  been  prop- 
erly served.''    So  the  return-day  of  writs  are,  in  prac- 


'  Ante  pege  359. 

»  Ante  page  360.    Vide  HaU  v.  Jones,  9  Pick.  Rep.  44a 

*  Jtipley  V.  Warren,  2  Pick.  Rep.  592. 

♦  HaU  V.  Jones,  9  Pick.  Rep.  446. 

*  Sawyer  v.  Baker,  3  Greenleaf  Rep.  29. 

•  Pepoon  V.  Jenkins,  Coleman's  Ca.  55. 

^  Hearsey  v.  Bradbury,  9  Mass.  Rep.  95.     Wood  v.  Ross,  11  Maa&  Rep. 
276.     CampheU  v.  StUes,  9  iMass.  Rep.  217. 
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tice,   commonly  permitted  to  be  amended,  and  no 
instance  of  refusal  is  known. 

Returns  of  writs.  It  is  a  common  practice  for  the 
officer  to  amend  his  return  on  writs,  after  they  have 
been  served,  provided  the  mistake  be  in  the  return,  and 
not  in  the  service :  and  during  the  pendency  of  the 
action,  it  is  believed  to  be  common  and  proper  for  the 
officer  who  made  the  service,  either  to  make  his  return 
de  novo,  or  to  amend,  or  to  complete  it,  when  incom- 
plete. No  limitation  has  been  imposed  upon  the  pow- 
er of  granting  amendments  in  such  cases. 

Where  the  officer  had  merely  made  minutes  of  the 
time  and  mode  of  service  of  a  trustee  process  on  the 
principal  and  trustee,  but  had  not  completed  and  sign- 
ed his  return,  he  was  permitted  to  complete  it,  after 
he  had  ceased  to  be  an  officer,* 

After  judgment  in  the  suit,  in  which  the  return  is 
made,  the  rule  is  equally  unrestricted,  and  amend- 
ments will  then  be  granted,  whenever  the  court 
think  proper  in  their  discretion,  to  allow  them  to  be 
made.  In  the  case  of  Thatcher  et  al.  in  error  v. 
Miller,^  the  Court  of  Common  Pleas,  refused  to  allow 
an  officer  to  amend  his  return,  six  years  having 
elapsed  since  the  return  was  made,  and  Parker  C. 
J.  in  delivering  the  opinion  of  the  Supreme  Court, 
says,  **  if  the  precept  had  originally  issued  from  this 
court,  we  are  inclined  to  think  that  we  should  not,  so 
long  after  the  transaction,  permit  the  officer  to  amend 
his  return.  More  than  six  years  have  elapsed  since 
the  return  was  made ;  and  the  deputy  sheriff  now  of- 
fers to  insert  an  essential  fact,  the  omission  of  which 


'  Mams  et  al.  v.  Robinson  if  TV.  1  Pick.  Rep.  461 
*  13  Mass.  Rep.  270. 
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may  render  him  liable  to  an  action  for  damages.  It 
would  be  unsafe  to  expose  officers  to  so  much  tempta- 
tion/' 

But  amendments  may  be  allowed,  not  only  after 
judgment,  but  even  after  a  writ  of  error  has  been' 
brought,  to  reverse  the  judgment.* 

Amendments  are  not  allowed,  which  affect  the  in- 
terest of  third  persons,  not  parties  to  the  suit;  as 
where  an  officer,  in  his  return  of  an  attachment  of  an 
equity  of  redemption,  misdescribed  the  land,  he  was 
not  allowed  to  correct  the  mistake,  in  an  action  after- 
wards brought  against  the  pim^haser  under  the  levy 
and  sale  upon  execution,  by  a  subsequent  purchaser 
from  the  original  defendant.'  It  was  thought,  however, 
xmtil  very  lately,  that  during  the  pendency  of  a  suit, 
such  an  amendment  might  be  made,  as  against  all  per- 
sons, and  officers  have  frequently  been  permitted  to 
correct  in  their  returns,  the  description  of  the  pro- 
perty attached,  the  boundaries  and  quantity  of  land,  and 
to  include  in  it  other  property  not  before  described ; 
for  as  there  is  no  precise  time,  within  which  a  return 
must  be  absolutely  completed,  the  power  of  grant- 
ing leave  to  amend  in  such  cases  seemed  to  be  folly 
within  the  discretion  of  the  court,  at  least  during  the 
pendency  of  the  suit.  The  recent  case  of  Emerson 
V.  Uptan,^  has  imposed  great  restrictions  upon  this 
practice.  It  was  there  held  that  an  amendment  by 
an  officer,  at  the  second  term,  during  the  pendency 
of  the  suit,  of  the  date  of  his  return  upon  the  writ, 


'  Thatcher  et  al.  in  error  \.  Millery  11  Mass.  Rep.  41a    Same  v.  iSSome, 
13  Mass.  Rep.  370. 
>  friUiams  et  al.  v.  Brackett,  8  Mass.  Rep.  340. 
'  9  Pick.  Rep.  167. 
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showing  the  time,  when  the  attachment  of  certain  real 
estate  was  made,  should  not  affect  the  rights  of  a  third 
person  acquired  under  a  mortgage,  recorded  before  the 
date  of  the  attachment  as  first  returned,  although  it 
appeared,  that  the  date  in  the  officer's  return,  *'  June  6, 
1827,''  instead  of  '*  March  6,  1827,"  as  amended,  was 
a  mistake,  and  should  have  originally  been  the  latter 
instead  of  the  former.  Parker  C.  J.  in  delivering  the 
opinion  of  the  court,  says,  "  it  will  be  found  on  exam- 
ination of  the  cases,  in  which  amendments  of  writs 
have  been  granted,  that  the  effect  of  them,  when  any 
change  has  been  made,  has  been  limited  to  the  parties 
to  the  suit,  in  which  the  amendment  is  granted." 

In  the  case  of  Freeman  v.  Pauly^  it  was  holden,  that 
after  a  bill  in  equity  is  brought  to  redeem  mortgaged 
premises,  the  officer,  who  executed  the  writ  of  habere 
faciaSy  under  which  the  mortgagee  entered,  cannot 
amend  his  return,  by  stating  an  earlier  day  of  service, 
for  the  purpose  of  foreclosure. 

The  result  of  the  authorities  clearly  is,  that  whatev- 
er amendments,  either  of  writs,  or  of  the  returns  there- 
on, may  be  allowed,  whether  before  or  after  judgment 
in  the  suit,  they  will  never  be  permitted,  so  as  to  affect 
the  rights  of  third  persons,  not  parties  to  the  suit.^ 

Ad  damnum.     It  is  usual  to  grant  the  plaintiff  leave  | 
to  increase  his  ad  damnum^  as  of  course,  upon  mo-  \ 
tion.     Even  ,  after  verdict,   where  it  was  for  a  sum ; 
larger  than  the  ad  damnum ^   leave  has  been  giv- 
en to  amend  by  increasing  it,  and  a  new  trial  ordered 
to  enable  the  defendant  to  contest  the  enlarged  de- 


*  3  Oreenleaf  Rep.  260. 

^  This  will  be  more  fully  considered  hereafter. 
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mand.*  And  in  the  Court  of  Common  Pleas,  it  is 
within  their  discretion,  to  allow  the  plaintiff  in  a  suit 
to  increase  the  ad  damnum  of  his  writ,  for  the.  pur- 
pose of  enabling  him  to  appeal.* 

In  the  case  last  cited,  it  does  not  appear,  whether 
the  amendment  was  allowed  before  or  after  verdict,  but 
that  court  has,  in  other  instances,  refused  to  allow  the 
amendment  after  verdict  for  the  defendant,  and  proba- 
bly would  never  permit  the  plaintiff  thus  to  take  his 
chance  for  a  verdict  against  the  defendant,  who  could 
not  appeal,  before  the  plaintiff  thus  amended  his  writ. 

In  New  Hampshire  it  has  been  decided,  that  where 
the  ad  damnum  in  the  writ  is  left  blank,  or  is  below 
the  jurisdiction  of  the  court,  no  amendment  can  be 
allowed,  and  that  the  defect  is  incurable.  The  court 
say,  **  the  objection  to  our  jurisdiction,  and  conse- 
quently to  our  right  to  grant  an  amendment,  or  make 
any  other  order  as  to  the  cause,  than  to  dismiss  it,  is 
not  a  personal  privilege,  which  may  be  waived  by 
pleading  over,  but  the  defect  is  one  which  must  be  no- 
ticed ex  officio.''^  It  may  be  considered  as  doubtful, 
whether  the  reasoning  of  the  court,  m  the  case  last 
cited,  is  applicable,  in  its  fullest  extent,  in  this  state. 
The  formal  allegation  of  damages,  greater  than  twenty 
dollars,  is  required  by  statute,  and  if  an  ad  damnum 
over  tiventy  dollars  be  inserted,  the  court  have  juris- 
diction, even  if  the  actual  demand  be  for  a  less  sum ; 
the  refusal,  therefore,  to  permit  an  amendment  of  this 
natur%  can  only  be  supported  upon  the  technical 
ground  taken  by  the  court  in  the  case  above  cited. 


*  Tomlins  et  d.  v.  BlacksmUh,  7.  Term  Rep.  132.    Scutt  v.  Woodtoard^ 
1  H.  Black  Rep.  238. 
^  DanieUon  ei  at.  v.  Andtrtws  dal^  1  Pick.  Rep.  156. 
'  Hoit  V.  Molony^  2  New  Hamp.  Rep.  328. 
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The  same  technicality  would  exclude  the  amendment 
of  an  officer's  return,  where  a  sufficient  service  has 
been  made,  but  the  return  is  defective  in  setting  it 
forth,  though  such  an  amendment  is  clearly  within  the 
discretion  of  the  court,  as  against  the  defendant,  even 
if  he  have  never  appeared,  and  have  been  defaulted, 
and  the  judgment  entered  upon  the  default.*  And  in 
the  case  of  McLellan  v.  CroftoUy^  it  was  decided  by 
the  Supreme  Court  in  Maine,  that  the  plaintiff  might 
amend  his  writ,  by  inserting  an  ad  damnum,  which 
through  inattention,  had  not  been  inserted  in  the  origi- 
nal writ.  In  adverting  to  the  objection  that  was  made, 
that,  as  the  plaintiff  inserted  no  ad  damnum,  the 
Court  of  Common  Pleas  had  no  jurisdiction  of  the 
cause,  and  that,  therefore,  the  Supreme  Court  had 
none,  MellenC.  J.  said,  "if  we  are  referred  to  the 
record,  we  must  look  to  the  whole  of  it.  An  account 
of  some  thousands  of  dollars  is  annexed  to  the  writ, 
and  the  verdict  which  the  jury  have  returned,  has  es- 
tablished the  plaintiff's  claim  to  a  large  amount,  show- 
ing that  legal  jurisdiction  over  it  appertained  to  the 
Court  of  Common  Pleas,  and  now  belongs  to  this  court. 
It  would  be  matter  of  regret,  if  not  of  reproach  to  our 
laws,  and  to  the  administration  of  them,  if  such  a  mo- 
tion could  not  be  sustained.  We  entertain  no  doubt 
upon  the  pomt." 

Of  the  declaration.  Where  no  declaration  is  con- 
tained in  the  writ,  when  it  is  served,  the  plaintiff  can 
not  amend  by  inserting  one ;'  but  if  any  declaration. 


'  Adam  et  al.  v.  Robinson  H  al.SfTr,  1  Pick.  Rep.  461.  Vide  aote 
page  363. 

^  6  Greenleaf  Rep.  307. 

'  Broum  v.  Seymour  fy  Tr.  1  Pick.  Rep.  32.  Brigham  v.  Este,  2  Pick. 
Rep.  420.    RaMone  v.  Rathbone,  5  Pick  Rep.  221. 
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however  informal,  be  made,  purporting  to  be  a  decla- 
ration, it  may  be  amended  in  all  matters  of  substance, 
as  well  as  of  form,  within  the  meaning  of  amendments, 
if  no  new  cause  of  action  be  introduced/ 

In  all  cases  of  misnomer,  and  of  mistake  in  the  ad- 
dition, description  and  residence  of  the  parties,^  or 
even  in  the  misnomer  of  a  corporation  that  is  sued,  an 
amendment  will  be  allowed,  in  any  stage  of  the  cause, 
before  the  verdict.^  So,  where  an  infant  sued  in  his 
own  name,  an  amendment,  by  inserting  the  name  of 
his  prochien  amy,  was  allowed,  even  after  a  plea  in 
abatement/  So  all  clerical  errors,  as  omissions,  and 
the  improper  use  of  figures  and  abbreviations,  are 
amendable  of  course,  as  is  also  a  wrong  venue,  and 
even  the  description  of  a  note,  as  to  the  place  of  the 
date  of  a  note,  may  be  amended/  The  plaintiff  can- 
not amend  his  declaration,  when  the  effect  of  it  is  to 
change  the  form  of  action,  as  from  debt  to  case,  or  from 
a  writ  of  entry  to  a  writ  o{  right  ;^  but  in  cases  of  mis- 
joinder of  actions,  as  tort  with  assumpsit,  an  amend- 
ment, by  striking  out  a  misjoined  count,  is  allowable/ 

As  to  plaintiffs  and  defendants.  Amendments  of 
the  declaration  in  matters  of  substance,  are  allowed  to 
a  great  extent,  the  general  practice  being,  to  allow  all 


•  Reg.  Gen.  S.  J.  C.  8. 9.  Appendix  A.  11th  Rule  C.  C.  Pleas.  Ap- 
pendix B. 

•  Kincaid  v.  Howe,  10  Mass.  Rep.  203. 

'  Sherman  v.  Conn.  Riv,  Bridge,  11  Mass.  Rep.  338.  Ballard  v.  JVbn- 
tudut  Bank,  5  Mass.  Rep.  99.  .Anderson  et  oL  y.  Brock,  3  Greenleaf  Rep. 
243. 

^  Blood  V.  HarringUm,  8  Pick.  Rep.  552. 

^  Munroe  v.  Cooper  et  cd.  5  Pick.  Rep.  412. 

•  Haynes  et  ux.  v.  Morgan,  3  Mass.  Rep.  210.  Denmf  et  al.  v.  Ward, 
3  Pick.  Rep.  199. 

^  WkUe  V.  SneU,  5  Pick.  Rep.  425. 
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that  are  consistent  with  the  original  declaration,  and 
which  introduce  no  new  cause  of  action.*  The  ques- 
tion has  been  frequently  raised,  whether,  under  the 
rule  as  thus  stated,  an  amendment  is  allowable,  by 
striking  out  the  name  of  one  of  the  plaintiffs  or  defend- 
ants in  an  action. 

Striking  out  a  plaintiff.  In  Rehoboth  et  al.  v. 
Hunt,^  which  was  a  suit  commenced  by  two  towns 
against  the  defendant,  Parker  C.  J.  in  delivering  the 
opinion  of  the  court,  says,  "but  this  diflSculty  might 
be  avoided,  by  striking  out  one  of  the  plaintiff  towns, 
which  the  court  would  authorize,  if  the  action  could 
be  maintained  by  either  of  the  towns  alone.''  In  that 
case,  however,  the  point  was  not  directly  present- 
ed, and  it  cannot  be  considered,  therefore,  as  hav- 
ing the  weight  of  an  authority.  In  Adams  et  al. 
V.'  Leland  et  aU  the  plaintiffs  were  trustees  of  a 
charity,  and  it  being  necessary  to  make  one  of  their 
number  a  witness,  he  resigned  pending  the  action ; 
and  it  was  holden,  that  the  suit  was  thereby  abated. 

Striking  out  a  defendant.  In  all  actions  in  form 
ex  delicto  J  the  plaintiff  may,  at  his  pleasure,  discon- 
tinue against  one  or  more  of  several  defendants ;  but 
in  actions  in  form  ex  contractu,  he  cannot  without 
special  leave  of  court.  In  the  English  courts  of  com- 
mon law,  this  leave  is  never  given,  and  a  plaintiff  who 
has,  through  inadvertence,  included  too  many  defend- 
ants, must  fail  in  his  action  ;^  and  it  makes  no  differ- 
ence, in  such  cases,  that  the  defendant,  who  is  impro- 
perly included,  confesses  the  action,  or  is  de&ulted. 

'  Reg.  Gen.  S.  J.  C.  9.    Appendix  A.    11th  Rule  C.  C.  P]ea0.    Ap- 
pendix B. 

*  1  Pick.  Rep.  224. 
'  7  Pick.  Rep.  62. 

*  1  Chitt  Plead.  33. 
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^  In  this  state,  the  practice  has  prevailed,  to  permit  an 
amendment  by  discontinuing  as  to  any  defendants,  in 
actions  ex  contractu,  upon  motion  made  while  the  ac- 
tion is  pending  ;  thus  in  an  action  on  the  covenants  in 
a  deed  made  by  husband  and  wife,  brought  against 
both,  the  plaintiff  was  permitted  to  amend,  by  striking 
the  wife's  name  out  of  the  writ  and  declaration.*. 

In  the  case  of  Minor  et  al.  in  error  v.  The  Me- 
chanics' Bank,^  this  subject  was  fully  considered,  and 
Story  J:  after  an  elaborate  examination  of  the  authori- 
ties, says,  **the  authorities,  and  particularly  the  Amer- 
ican, proceed  upon  the  ground,  that  the  question  is 
matter  of  practice,  to  be  decided  upon  considerations 
of  policy  and  convenience,  rather  than  matter  of  ab- 
solute principle ;  and  that  therefore  this  court  is  left  at 
full  liberty  to  entertain  such  a  decision,  as  its  own  no- 
tions of  general  convenience  and  legal  analogies,  would 
lead  it  to  adopt.  We  are  of  opinion,  that  where  the 
defendants  sever  in  their  pleadings,  a  nolle  prosequi 
ought  to  be  allowed.  It  is  a  practice  which  violates 
no  rules  of  pleading,  and  will  generally  subserve  the 
public  convenience.  In  the  administration  of  justice, 
matter  of  form,  not  absolutely  subjected  to  authority, 
may  well  yield  to  the  substantial  purposes  of  justice." 

In  the  recent  case  of  Tuttle  v.  Cooper  et  a/.'  two  of 
three  defendants  were  defaulted;  the  third  pleaded  that 
he  did  not  promise  jointly  with  the  others,  and  upon  is- 
sue joined  upon  this  plea,  a  verdict  was  found  for  the  de- 
fendant, and  judgment  rendered  thereon.  It  was  hold- 
en  by  the  court,  that  the  plaintiffs  were  not  entitled 


*  Colcord  d  al.  y.  Swan  etux.7  Mass.  Rep.  291. 

*  I  Pet  S.  C.  Rep.  46, 80. 
>  10  Pick.  Rep.  281. 
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to  judgment  against  the  two,  who  were  defaulted. 
The  court,  in  this  case,  both  overlooked  and  over- 
ruled the  case  of  Colcard  et  al.  v.  Swan  et  ux.^  and 

• 

have,  by  their  decision,  gone  back  to  the  strict  rule  of 
the  English  practice,  before  stated.  The  case  of  Mi- 
nor et  al.  v.  Mechanics'  Barikj^  was  referred  to  by  the 
court,  and  laid  aside,  as  having  no  bearing  upon  the 
general  question,  because  it  differed  materially  in  its 
circumstances  from  the  case  at  bar,  the  proceedings  in 
the  Circuit  Court,  as  to  entering  a  nolle  prosequi 
against  one  defendant,  havmg  passed  in  the  court  be- 
low, without  objection. 

The  rule  may  now,  therefore,  be  considered  as  set- 
tled in  this  state,  that  in  actions  ex  contractu^  against 
two  or  more,  the  contract  must  be  proved  as  laid,  and 
that  in  a  trial  upon  the  general  merits,  the  plaintiff 
cannot  have  a  judgment  against  one  or  more,  where 
all  are  not  liable,  and  that  an  amendment,  by  entering  a 
nolle  prosequi  against  one  or  more  co-defendants,  will 
not  be  allowed. 

To  this  rule  however,  there  is  an  exception,  that 
where  a  defence  is  made  by  one  or  more  of  the  de- 
fendants, in  which  the  joint  contract  is  admitted,  but 
some  matter  of  personal  exemption  or  discharge  is  set 
up,  such  as  infancy,'  coverture,^  bankruptcy,*  and  the 
like,  the  plaintiff  may  enter  a  noUe  prosequi  as  to 
such  defendants,  and  proceed  against  the  other  contract- 
ing parties,  and  may  have  a  judgment  against  them,  al- 

'  Ante  page  370. 

*  Ante  page  370. 

'  fFoodward  v.  JVewhall  daL  I  Pick.  Rep.  500.    Hartneu  y.  Thomp- 
aon,  5  Johns.  Rep.  160. 

*  Ibid. 

*  Moravia  y.  Hunter,  2  M.  &  S.  444.    J^oke  v.  Ingham,  1  Wila. 
Rep.  89. 
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though  the  party  pleading  in  discharge  of  himself,  re- 
cover judgment  against  the  plamtiff.' 

In  Maincy  the  Supreme  Court  have  decided,  that  in 
actions  ex  contractu  against  two  or  more,  the  plaintiff 
cannot  amend,  by  striking  out  the  name  of  one  of  the 
defendants  f  and  in  another  case,'  they  refused  leave 
to  amend,  by  striking  out  the  name  of  one  of  the  de- 
mandants m  a  writ  of  entry,  which  had  been  improv- 
idently  inserted. 

Adding  a  plaintiff.     An  amendment,   by  adding 

/  other  plaintiffs,  cannot  be  made. 

^  Adding  a  defendant.  In  Denny  et  al.  v.  Ward^^ 
Parker  C.  J.  expressed  a  doubt,  whether  the  addition 
of  a  defendant  was  the  subject  of  amendment,  say- 
ing, "  it  was  making  new  parties  ;  ''  but  now  by  Stat. 
1833.  ch.  194.  it  is  provided,  that,  at  any  time  before 
issue  joined,  in  a  plea  of  non-joinder  of  a  party,  as  de- 
fendant in  any  action,  founded  on  debt  or  contract,  the 
plaintiff  may,  on  motion,  on  such  terms  as  the  court 
shall  prescribe,  be  allowed  to  amend  his  writ  and  de- 
claration, by  inserting  therein  the  name  of  any  other 
persons,  as  defendants,  and  a  new  writ,  in  the  form 
prescribed  by  law,  containing  the  amended  declaration, 
or  such  part  thereof  as  the  court  shall  direct,  shall  be 
issued  against  the  defendants  named  therein,  return- 
able at  such  time  as  the  court,  before  which  the  action 
is  pending,  shall  direct,  not  less  than  the  time  allowed 
by  law  for  similar  process. 

When  the  original  tvrit  is  lost  or  destroyed.  In 
cases  of  inevitable  accident,  or  the  unaccountable  dis- 


*  TutUe  V.  Cooper  tt  al.  10  Pick.  Rep.  281,  291. 

'  RuHngUm  v.  Farrar  et(d.5  Greenleaf  Rep.  379. 

*  Trtat  d  d.  v.  McMahon,  2  Greenleaf  Rep.  120. 

*  3  Pick.  Rep.  199. 
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appearance  of  a  writ  from  the  files  of  the  court,  dur- 
ing the  pendency  of  a  suit,  justice  requires  that  the  loss 
should  be  supplied.  This  can  of  course  be  done,  only 
upon  exact  proof  of  the  contents  of  the  writ,  supported 
by  the  affidavit  of  the  attorney  in  the  cause,  who  must 
set  out  such  contents,  if  possible,  and  state  that  the 
original  has  not  been  lost  through  design,  and  that 
thorough  search  has  been  made  for  it.  In  Bean  v. 
Eltoriy^  the  court  ordered  a  new  writ,  in  place  of  the  one 
lost,  to  be  made  out  and  filed.  And  where  writs 
have  been  taken  fi-om  the  files,  and  lost  through  acci- 
dent by  the  attorney,  it  is  usual  to  proceed  upon  a 
copy  furnished  by  him,  made  from  the  memoranda  in 
his  possession,  or  on  file.  This,  however,  is  danger- 
ous practice,  and  would  not  be  allowable,  except  By 
consent,  unless  the  party  furnishing  the  copy,  could 
make  affidavit,  that  it  was  a  true  and  exact  copy  of  the 
original  writ,  and « that  the  original  had  been  lost, 
without  fault  or  design  on  his  part.* 

Amendments  must  not  introduce  a  new  cause  of 
action.^  The  authorities,  where  this  rule  has  been 
the  governing  principle  of  decision,  being  in  some  de- 
gree conflicting,  we  have  cited  them  at  large,  for  the 
more  convenient  examination  of  the  reader. 

Where  a  promise  was  alleged  to  be  with  interest, 
the  plaintiff  havmg  proved  a  promise,  but  not  to  pay 
interest,  was  allowed  to  amend  by  striking  out  the 
allegation.^ 

*  2  Strange,  1077. 

*  Vide  Jackson  ex.  d.  Smith  y.  Hammond^  1  Caines'  Rep.  496.  The 
People  V.  Burdock  et  al.3  Caines'  Rep.  104.  Pelrie  v.  Benfieldj  3  Term. 
Rep.  476. 

'  Reg.  Gen.  S.  J.  C.  9.    Appendix  A.    11th  Rule  C.  C.  Pleas.    Ap- 
pendix B. 
^  Tappan  et  al.  v.  Aiu^n^  1  Mass.  Rep.  31. 
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In  trespass,  quare  clausum  f regit ^  commenced  be- 
fore a  justice  of  the  peace,  and  carried  to  the  Court  of 
Common  Pleas,  on  a  plea  of  title,  the  plaintiff  was  per- 
mitted to  amend,  by  alleging  other  torts  in  the  same 
close,  with  a  more  particular  description  of  the  close, 
the  defence  not  being  varied.* 

Where  the  plaintiffs  declared,  as  executors  on  a 
promise  to  the  testator,  and  the  defendant  pleaded  the 
statute  of  limitations,  the  declaration  was  amended  by 
averring  the  promise  to  be  to  the  plaintiffs  themselves, 
though  the  court  held  the  amendment  to  be  unnecessary.^ 
And  where  the  defendant  is  sued  in  a  particular  capa- 
city, the  plaintiff  may  amend  and  charge  him  in  an- 
other; as  in  an  action  for  a  legacy,  against  one  as 
executor,  to  charge  him  as  devisee.^ 

In  an  action  on  the  Stat.  1804.  ch.  125.  against  a 
turnpike  corporation,  for  an  injury  sustaiiled  through 
a  defect  in  the  road,  the  plaintiff  having  omitted  to 
aver,  that  he  was  a  person  from  whom  toll  was  de- 
mandable,  was  permitted  to  amend,  by  inserting  the 
averment,  after  judgment  on  the  verdict  in  his  fevor.* 

Where  C  indorsed  in  blank,  a  note  given  by  A  to 
B,  and  B  declared  against  C,  as  on  an  indorsement, 
he  was  permitted  to  amend,  by  declaring  as  on  a  guar- 
anty.' 

Where  the  declaration  alleged  that  the  defendant 
maliciously  sued  the  plaintiff,  and  attached  his  property, 
an  amendment  was  granted,  alleging  that  he  mali- 


*  Cumminjs  v.  Rawsoriy  7  Mass.  Rep.  440. 

*  Baxter  \,  Pennimany  8  Mass.  Rep.  133. 

'  Letghion  ▼.  Ltightorij  1  Mass.  Rep.  432. 

*  WUlicans  t.  Hing,  Tump,  Corp,  4  Pick.  Rep.  341. 
^  Tmney  v.  Prince,  4  Pick.  Rep.  385. 
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ciously  detained  it,  after  he  knew  he  had  no  cause  of 
action.' 

In  an  action  on  the  case  against  a  sheriff,  for  return- 
ing bail  to  the  action,  where  no  bail  was  taken,  the 
Supreme  Court  of  Maine  jefused  to  permit  the  plaintiff 
to  amend,  by  inserting  a  count  for  not  delivering  up 
the  bail-bond  mentioned  in  the  officer's  return.^    . 

A  declaration  on  a  note  as  indorsed  generally,  was 
amended  after  verdict,  by  describing  the  indorsement 
as  a  restricted  one.^ 

A  declaration,  that  the  defendant  as  administrator, 
being  indebted  to  the  plaintiff  for  money  had  and  re- 
ceived, promised  him,  &/C.  was  amended  by  stating  that 
the  intestate  promised.  Under  the  count  so  amend- 
ed, the  plaintiff  offered  to  prove  a  note  payable  after 
the  action  commenced,  and  that  the  estate  of  the  in- 
testate being  insolvent,  he  had  laid  it  before  the  com- 
missioners, who  had  rejected  it ;  but  this  being  holden 
inadmissible  under  that  count,  the  plaintiff  had  leave 
again  to  amend,  by  declaring  specially.* 

In  Clark  v.  Lamb  Exar.^  the  original  declaration 
by  the  plaintiff,  was  for  money  had  and  received  by 
the  defendant,  to  the  use  of  the  plaintiff,  as  executor. 
He  was  allowed  to  amend,  by  inserting  a  count  for 
money  had  and  received  to  the  use  of  the  testator,  and 
a  promise  to  him,  —  another  for  money  had  and  receiv- 
ed to  the  use  of  the  testator,  and  a  promise  to  the  ex- 
ecutor,— and  a  third  on  an  insimul  computassenf 
between  the  defendant,  and  the  plaintiff,  as  executor* 


*  Slont  V.  Swifty  4  Pick.  Rep.  389. 

'  Eaton  V.  Ogier,  2  Greenleaf  Rep.  46. 

^  Stanwood  v.  Scovd  fy  TrA  Pick.  Rep.  422. 

*  Eaton  V.  Wkitaker,  6  Pick.  Rep.  465. 

*  6  Pick.  Rep.  512. 
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In  Ball  y.  Claflirij^  the  original  count  was  for  goods 
sold.  The  plaintiff  amended  by  filing  two  new  counts, 
charging  the  defendant  with  having  received  merchan- 
dize and  promissory  notes,  as  bailiff  or  factor,  and 
with  not  having  rendered  an.  account  thereof,  and  the 
amendment  was  holden  to  be  proper. 

In  an  action  on  the  case,  for  obstructing  a  triangu- 
lar piece  of  land,  the  plaintiff  was  allowed,  after  non- 
suit, to  amend  by  calling  it  a  quadrangular  piece.^ 

In  an  action  against  a  factor  as  on  a  del  credere 
commission,  the  plaintiff  declared  in  indebitatus  as- 
sumpsit for  a  balance  of  account,  and  on  insimul  com- 
putassenty  and  was  allowed  to  amend,*  by  declaring 
against  the  defendant  as  a  factor  simply,  and  as  a  factor 
on  a  del  credere  commission.® 

A  promise  by  the  defendant,  as  bailiff  of  the  plain- 
tiff's merchandize,  to  transport  it  free  of  risks,  except 
of  the  seas,  was  amended,  and  laid  to  be,  to  transport 
and  sell,  free  of  risk  until  accounted  for.^ 

By  the  thirty-first  rule  of  the  Court  of  Common 
Pleas,*  '*  in  action^  of  assumpsit  for  goods  sold  and  de- 
livered, services  performed,  &c.  the  plaintiff  may  de- 
clare in  indebitatus  assumpsit,  and  on  motion,  file  any 
of  the  common  counts  applicable  to  the  case,  including 
also  the  money  counts,  and  insimul  computassent.'' 

In  Willis  v.  Crooker,^  it  was  held  that  a  declaration 
consisting  of  one  count  on  a  promissory  note,  for  one 
hundred  and  seventy  dollars,  and  one  for  two  thou- 


*  5  Pick.  Rep.  303. 

«  HUl  y.  HasHns  etid.8  Pick.  Rep.  83. 
'  Sufan  T.  JVesmUh  tt  al.  7  Pick.  Rep.  2^0. 
^  Bridge  v.  Austin,  4  Mass.  Rep.  115. 

*  Appendix  B. 

«  1  Pick.  Rep.  204. 
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sand  dollars^  money  had  and  received,  could  not  be 
amended  by  adding  a  count  on  an  account  annexed, 
for  three  hundred  and  twenty^two  dollars,  and  two 
counts  on  other  promissory  notes,  for  Jive  hundred 
and  nmety-six  dollars.  The  court  say,  "it  is  said 
the  second  count  would  cover  the  additional  counts  ; 
but  it  cannot  be  ascertained  from  the  record,  that  it 
was  intended  to  cover  them/'  On  a  second  hearing, 
it  was  contended  that  if  there  were  in  the  writ  when 
served,  good  counts  sufficient  to  support  4he  judgment, 
the  presumption  was  that  it  was  rendered  on  those 
counts.  But  the  court  said,  tlie  burden  of  proof  lay 
on  the  other  side,  to  shew  that  nothing  was  added  in 
consequence  of  the  new  counts. 

In  Tappan  v.  Taylor ^^  the  court  refused  leave  to 
amend  a  declaration  for  goods  sold,  by  filing  a  count 
for  a  note  which  had  been  taken  for  them  on  settle- 
ment. In  Little  v.  Little,^  a  count  on  an  implied 
promise  to  indemnify,  was  not  permitted  to  be  amend- 
ed, by  declaring  on  a  special  promise  to  indemnify  in 
a  particular  way,  —  as  being  for  a  new  cause  of  action. 

It  is  obviously  very  difficult  to  reconcile  all  the  cases 
on  this  head  with  each  other,  or  with  any  general  rule. 
"  The  rule  is  simple  and  clear,"  says  Ch.  J.  Parker, 
in  Ball  v.  Clafliny^  ' '  yet  it  has  been  found  difficult  of 
application.''  '*  The  new  count  offered  must  be  con- 
sistent with  the  former  count  or  counts,  that  is,  it  must 
be  of  the  like  kind  of  action,  subject  to  the  same  plea, 
and  such  as  might  have  been  originally  joined  with 
the  others.     It  must  be  for  the  same  cause  of  action, 


^  Hampshire  Sup.  Jud.  Court,  Sept  T.  1818,  cited  in  Vanchtf  v. 
Thera»$on  et  al,  3  Pick.  Rep.  14.    Ball  v.  C/c^ifi,  5  Pick.  Rep.  305. 
^  Cited  3  Pick.  Rep.  13. 
">  5  Pick.  Rep.  304. 
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tbat  b,  the  subject  matter  of  the  new  count  must  be 
the  same  as  that  of  the  old ;  it  must  not  be  for  an 
additional  claim,  or  demand,  but  only  a  variation  of 
the  form  of  demanding  the  same  thing/' 

The  difficulty  b,  to  determine  what  is  the  same 
cause  of  action,  —  the  same  subject  matter,  —  and  what 
is  a  new  cause,  or  an  additional  claim.  A  count  for 
money  had  and  received  is  not  for  the  same  cause,  as  a 
count  on  a  note.  It  may  he  the  same  —  it  may  em- 
brace a  note,  but  it  may  also  include  many  other  claims. 
A  promise  to  pay  with  interest,  is  not  the  same  as  a 
promise  to  pay  without,  —  the  obstructing  a  quadran- 
gular piece  of  land  is  not  the  same  as  obstructing  a 
triangle.  Strictly  speaking,  every  amendment  to  cure 
a  variance,  introduces  what  purports  to  be  a  different 
cause  of  action  :  the  very  reason  why  an  amendment 
becomes  necessary  is,  that  the  contract  or  other  thing 
described,  is  not  the  same  with  the  one  proved. 

The  question  then  is,  how  is  it  to  be  tried,  whether 
the  new  count  is  for  the  same  cause.  If  tried  by  f&e 
counts  themselves  J  no  amendment  of  a  material  nature 
could  ever  be  introduced,  for,  tried  by  that  test,  they 
appear  to  be  different. 

The  rule,  therefore,  does  not  mean  that  the  new 
count  must  be  for  the  same  cause  of  action,  with  the 
former,  as  it  is  stated  in  the  former.  It  seems  rather 
to  be,  that  an  amended  count  may  be  for  the  same  cause, 
as  was  intended  to  he  declared  on,  in  the  original  one. 
What  the  plaintiff  or  his  attorney  intended  to  declare 
on,  but  misdescribed,  he  may  describe  anew,  though 
essentially  different  from  the  first  description.  This 
would  be  a  question  of  fact  to  be  tried  on  the  motion 
to  amend ;  —  generally,  the  circumstances  of  the  case 
would  shew  clearly  the  fact,  sometimes  an  affidavit  or 
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evidence  of  intention  would  be  necessary.  If  an  attorney 
should  take  by  mistake  a  wrong  paper,  when  about  to 
bring  a  suit,  and  make  the  writ  upon  that,  —  or,  trust- 
ing to  his  memory,  should  misdescribe  it  in  any  or  all 
the  particulars,  —  or  if,  having  it  before  him,  he  should 
mistake  the  number  of  dollars  or  of  days,  all  these 
errors  seem  to  fell  within  the  same  class,  and  it  would 
be  hard  to  say  that  being  indulged  to  amend  any  one, 
he  should  not  go  a  step  further,  and  be  allowed  to 
amend  the  next. 

'^  There  is  but  one  contract,  one  cause  of  actk>n, 
one  smgle  subject  matter  of  the  suit.  The  plaintiff 
has  mistaken  the  manner  of  declaring  on  it.  This 
is  the  very  case  where,  by  virtue  of  the  statute  and 
of  the  rule,  he  is  entitled  to  amend.' '*  Within 
the  rule  thus  stated,  all  the  cases  cited  from  the  re- 
ports readily  fall,  unless  perhaps,  we  except  the  case 
of  Little  V.  lAttle,*  which  seems  not  easily  recon- 
cilable with  the  rest.  That  was  a  case  of  a  mere 
variance  evidently  made  by  mistake.  The  case  of 
Tappan  v.  Taylor,^  where  an  amendment  was  refused, 
was  a  case  where  the  plaintiff's  attorney  did  not  intend 
to  describe  a  note,  or  a  claim  arising  out  of  a  note. 

As  to  the  filing  of  general  counts,  which  from  their 
generality  can  never  appear  to  be  for  the  same  cause 
of  action,  the  result  of  the  cases  seems  to  be,  that  where 
the  new  counts  may  be  for  the  same  cause  of  action, 
for  which  the  former  was,  they  may  be  filed.  Further 
than  this,  no  decision  has  professed  to  go,  nor,  without 
settmg  the  subject  entirely  afloat,  can  the  practice  be 


'  5  Pick.  Rep.  306. 

'  Cited,  3  Pick.  Rep.  13.  and  supra. 

»  Ibid. 
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carried.  To  this  full  extent,  however,  it  is  carried, 
and  seems  to  be  well  settled;  some  cases  indeed,  must 
be  viewed,  as  having  in  fact  gone  further.  The  most 
common  and  long  established  amendment  of  filing  the 
money  counts  in  an  action,  on  a  promissory  note,  can 
be  supported  on  no  other  principle ;  and  the  rule  of  the 
Court  of  Common  Pleas,  before  referred  to,  may  be, 
in  a  great  measure,  reconciled  with  it,  by  a  restricted 
construction. 

In  set-off.  There  has  been  no  discussion  on  the 
question,  whether  a  defendant  may  amend  his  account 
JUed  in  set-off.  On  the  same  principles  on  which  de- 
clarations are  amendable,  it  would  seem  he  might. 
The  defects  would  arise  from  the  same  cause,  and  the 
same  reason  and  necessity  exist  for  the  indulgence. 
There  is  no  precise  restriction  in  the  statutes  regulating 
set-off,  that  imposes  a  different  rule.* 

Bill  of  particulars.  A  bill  of  particulars  may  be 
amended.* 

Plea^.  Pleas  in  abatement  cannot,  it  seems,  be 
amended ;  they  are  stricti  juris,  dilatory  in  their  na- 
ture, and  uniformly  discountenanced  by  the  courts. 
This  principle  is  analogous  to  the  rule  of  practice,  re- 
quiring pleas  in  abatement  to  be  made,  signed  and  filed, 
at  a  particular  day,  and  which  forbids  the  court  from 
permitting  it  afterwards.^  And  it  was  accordingly  so 
held  in  Lyde  v.  Heale,^  and  is  so  laid  down  in  the 
elementary  books.^  No  case  is  known  where  an  amend- 


»  Vide  Slat.  1784.  ch.  28.  s.  12.    Stat.  1793.  ch.  75.  s.  4. 
'  Babcock  v.  ThompsoUy  3  Pick.  Rep.  446.    Tidd's  Pract.  510.   2  Arch. 
Pract.  222,  270. 

*  Martin  in  error  v.  Commonwecdlh  tt  al,  1  Mass.  Rep.  347.     Cleveland 
V.  fFelsh,  4  Mass.  Rep.  591.    Eaton  v.  ffhitaker,  6  Pick.  Rep.  465. 

*  Prac.  Reg.  21. 

*  1  Sell.  Prac.  275.    Imp.  K.  B.  242.    2  Arch.  Prac.  271. 
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ment  to  a  plea  in  abatement  was  ever  allowed,  and  it 
is  expressly  decided  in  Trindcn  v.  Durant,^  notwith- 
standing the  statute  of  JVIew  York  authorized  the 
count  to  amend  *'  any  process,  pleading,  &c.  either  in 
form  or  substance." 

Pleas  in  bavj  may  be  amended  to  any  extent,  which 
the  court  in  their  discretion  may  allow  :  the  same  may 
be  said  of  pleas  puis  darrein  continuance.^  Brief 
statements  of  facts  are  amendable.^  The  same  gen- 
eral rules  apply  to  replications,  and  other  subsequent 
pleadings  and  proceedings. 

The  rule  for  payment  of  mx>ney  into  courts  may  be 
amended  under  special  circumstances;  as  where  the 
suit  was  on  different  claims,  and  the  defendant  intend- 
mg  to  pay  one,  paid  in  money  on  the  whole  declaration^ 
instead  of  paying  it  on  the  count  upon  the  particular 
claim.* 

Of  verdicts.  Where  a  general  verdict  has  been 
rendered  upon  a  declaration  containing  several  counts, 
one  of  which  is  bad,  the  plaintiff  will  have  leave,  dur- 
ing the  same  or  any  subsequent  term,  to  amend  the 
verdict,  by  taking  it  upon  one  or  more  good  counts,  if 
the  judge  who  presided  at  the  trial  will  certify,  that 
all  the  counts  were  for  only  one  cause  of  action,  or 
that  all  the  evidence  applied  to  the  count  on  which 
the  verdict  is  proposed  to  be  taken.* 


» 5  Wend.  Rep.  72. 

»  Coffin  V.  CottUy  9  Pick.  Rep.  287. 

^  Bangs  y.  Snow  et  al.  1  Mass.  Rep.  181. 

*  Jones  V.  Hoco",  5  Pick.  Rep.  285. 

*  32(1  Rule  C.  C.  Plens.  Appendix  B.  Barnard  v.  ffkUing  et  aL  7 
Mass.  Rep.  358.  Barnes  v.  Hwd,  11  Mass.  Rep.  57.  Sullivan  v.  Holker^ 
15  Mass.  Rep.  374.  Patten  et  al.  v.  Gumey  ei  al.  17  Mass.  Rep.  162. 
Baker  v.  Sanderstm,  3  Pick.  Rep.  348.  Cornwall  v.  Gouldy  4  Pick.  Rep. 
444. 
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A  verdict,  which  b  erroneous  in  omitting  to  find  all 
the  issues,  may  be  amended,  even  after  a  writ  of  error 
is  brought,  if  the  judge  who  tried  the  cause  will  certify, 
that  there  was  no  question  in  regard  to  such  issue/ 

A  special  verdict  defective  in  substance,  cannot  be 
amended  by  the  minutes  of  the  judge,  without  the  con- 
sent of  both  parties.' 

Statement  of  facts.  An  agreed  statement  of  facts 
cannot  be  amended  but  by  consent ;  —  if  an  error  be 
committed,  the  only  remedy  is  by  moving  the  court  to 
discharge  the  whole,  —  which,  in  proper  cases,  will  be 
done.* 

Bill  of  exceptions.  No  instance  b  known  where  a 
bill  of  exceptions  has  been  amended,  —  cm*  where  any 
question  was  made  as  to  its  propriety. 

Of  records.  By  the  common  law,  any  apparent 
error  in  the  record  might  be  rectified  and  amended  by 
another  part  of  the  same  record.  In  Jltkins  et  cd.  v. 
Savnfery^  where  in  an  action  against  an  administrator, 
judgment  was  rendered  against  him  as  administrator, 
the  court  held  that  it  might  be  amended,  and  judgment 
entered  against  the  goods  and  estate  in  his  hands. 

All  circumstantial  errors,  clerical  mistakes,  and  de- 
fects in  form  may  be  amended.  A  remittitur  damna 
may  be  entered  by  the  plaintiff,  after  error  brought,  be- 
cause the  verdict  exceeded  the  ad  damnum.^  Where 
the  Supreme  Court,  on  a  writ  of  error,  had  reversed  a 
judgment  of  the  Court  of  Common  Pleas,  and  ordered 
a  venire  facias  de  novo  to  be  tried  at  their  own  bar. 


*  Clark  T.  Lamh,  6  Pick.  Rep.  512.    8  Pick.  Rep.  415.  S.  C. 
'  ffalker  v.  Dewing  d  al.  8  Pick.  Rep.  530. 

"^  Vide  Stockbridge  v.  West  Stockbridgej  13  Mass.  Rep.  303. 

*  1  Pick.  Rep.  351. 

^  Per  ctiriam.    Hulckitwm  \.  Crossen,  10  Mass.  Rep.  251. 
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it  was  holden,  that  on  the  new  trial,  they  had  not  power 
to  grant  an  amendment  of  the  declaration,  on  the 
ground  that  this  was  the  record  of  anotheV  court,  which 
they  were  only  authorized  to  examine,  and  to  reverse 
or  affirm  the  judgment/ 

It  is  said,*  that  the  record  of  an  inferior  court,  sent 
up  on  a  writ  of  error,  may  be  amended  in  the  Superior 
Court,  if  the  other  refuseth,  —  and  in  Wells  et  al. 
Ex'ors.  V.  Denchy^  the  same  doctrine  was  holden ;  but 
in  Thatcher  et  al.  v.  MUler,*  the  court  waived  the  de- 
cision of  that  question. 

In  the  common  case  of  a  new  trial  of  an  action, 
brought  by  exceptions  from  the  Common  Pleas  to  the 
Supreme  Court,  it  has  never  been  supposed  that  the 
court  had  less  power  to  grant  amendments,  than  in 
actions  brought  up  by  appeal ;  and  the  decision  in 
Hutchinson  v.  Crossen,  would  hardly  be  considered 
as  binding  now  in  any  case. 

Judicial  torits.  Writs  of  error  are  probably  amend- 
able to  every  extent,  which  the  court  may  see  fit  to 
authorize.  Where  the  plaintiflT  in  error  assigned  an 
error  in  fact,  and  failed  to  prove  it,  he  was  not  per- 
mitted to  amend  by  assigning  another  error  in  fact,  or 
restoring  one  which  he  had  previously  stricken  out.* 

Miscellaneous.  A  constable  is  permitted  to  amend 
his  return  of  the  venire^  even  in  a  capital  case  ;*  so  to 
amend  the  return  of  the  warrant  for  summoning  a 
town  meeting.^    A  town  clerk  may  amend  his  record 


^  Per  curiam.  Hutchinson  v.  CVoMen,  10  Mass.  Rep.  251. 

*  Bac.  Abr.  tit.  Amendment. 

*  1  Mass.  Rep.  233. 

*  13  Mass.  Rep.  270. 

*  Halkawcnf  v.  Clark,  7  Pick.  Rep.  145. 

*  Anonymous.    1  Pick.  Rep.  196.    CommofiiMattA  y.  Pariar  d  oL  2 
Pick.  Rep.  550. 

*  Thettfer  r.  SUamt  ddl.l  Pick.  Rep.  109-112. 
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of  the  administration  of  the  oath,  in  former  years,  to 
town  officers,  when  he  was  clerk,  —  and  such  amended 
record  will  be  competent  evidence.* 


Sect.  II.  At  what  Time  and  on  what  Terms 
Amendments  are  granted. — Form  of  Amend- 
ments, &/C. 

Amendments  in  matters  of  form,  are  granted,  of 
course,  upon  motion,  without  costs  or  continuance ;  but 
if  the  defect  be  pointed  out  and  relied  on  by  the  ad- 
verse party,  on  special  demurrer,  or  plea  in  abatement, 
the  court  in  their  discretion  will  impose  terms.* 

Usually,  if  the  party  making  the  mistake  correct  it 
at  once,  when  pointed  out,  no  terms  are  imposed,  as 
on  a  plea  of  misnomer,  or  demurrer  for  informal  teste ; 
— but  not  if  he  persist  in  trying  it,  or  imnecessarily 
delay  the  motion.* 

Even  in  this  last  case,  if  the  error  be  very  slight,  or 
merely  clerical,  it  seems  no  costs  are  imposed;  as 
where  the  plaintiff  in  his  replication,  **put  himself  on 
the  covntry,^'  instead  of  '^  praying  that  it  might  be  in- 
quired/* <5*c/  or  in  the  case  of  an  informal  venue. 

Cases  can  rarely  occur,  where  amendments  in  mat- 
ters of  form  are  necessary ;  —  and  if  the  defect  be  not 
objected  to  at  the  first  term,  it  is  cured,  and  need  not 
be  amended  at  all.     Sometimes,  however,  it  is,  if  not 


>  mUes  et  ai.  v.  BattelU  el  al,  11  Mass.  Rep.  477, 481. 

*  Reg.  Gen.  S.  J.  C.  8.     Appendix  A.    10th  Rule  C.  O.  Pleas.    Ap- 
pendix B. 

'  BuUard  v.  Mmtucket  Bank^  5  MaM.  Rep.  99. 
^  Hartwdl  v.  Hemmenvny^  7  Pick.  Rep.  117 

*  Munroe  v.  Cooper  ef  oZ.  5  Pick.  Rep.  412. 
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absolutely  necessary,  very  desirable,  as  in  cases  of 
misnomer^  particularly  of  a  corporation.* 

Time  of  amendment.  There  seems  to  be  no  limi- 
tation, imposed  by  the  rules  or  practice  of  the  courts, 
of  the  time  within  which  amendments  may  be  made. 
They  are  allowed,  not  only  after  issue  to  the  country, 
and  upon  the  trial,  and  after  joinder  in  demurrer,  but 
after  argument  of  the  demurrer,  or  after  a  nonsuit 
on  account  of  the  variance,  or  after  judgment  arrested 
ibr  the  insufficiency  of  th#  pleading.' 

The  party  demurring  to  a  pleading  is  usually,  when 
the  decision  is  against  him,  permitted  to  waive  his 
demurrer,  and  to  take  issue  on  the  facts.  This  cannot 
perhaps  be  considered  as  invariably  allowed,  but  the 
exceptions  or  restrictions  are  not  governed  by  any 
known  system. 

The  only  case,  in  which  perhaps  the  court  will  never 
grant  an  amendment,  is  where  there  has  been  an  issue 
in  &ct  and  a  verdict,  and  the  unsuccessful  party  wishes 
to  substitute  another  issue.  This  probably  has  never 
been 'done.  ' 

Terms  of  amendment.  The  general  rule  upon 
substantial  amendments  is,  that  the  opposite  party 
shall  have  costs,  or  a  continuance,  at  his  election. 
This  is  called,  "  the  common  rule.''  Originally, 
the  common  rule  embraced  only  amendments  of 
declarations.  It  was  adopted  in  1780,  and  it  allow- 
ed the  plaintiff  to  amend  at  any  time  before  join- 
der in  demurrer,   on   paying  costs,   or  panting   a 

'  Sherman  y.  Prop.  €6nn.  Rk.  Bridge^  11  Mass.  Rep.  338.  BvUard  v. 
Mmtuckti  Banky  5  Mass.  Rep.  99. 

'  WkUe  Y.  SneU,  5  Pick.  Rep.  425.  Babcock  v.  Thampaon^  3  Pick. 
Rep.  446.  MU  v.  Haskins  el  al.8  Pick.  Rep.  83.  WUliama  v.  Hingham 
Turnpike  Carp.  4  Pick.  Rep.  341. 
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continuance,  at  the  election  of  the  defendant/  The 
rule  has  since  been  extended  in  practice,  to  embrace 
all  material  amendments.  Upon  amendments  of  pleas 
and  replications,  the  terms  imposed  are  frequently  less 
strict,  and  the  party  is  only  required  to  pay  the  costs 
accruing  since  the  amended  pleadings  were  filed. 
Sometimes  he  is  only  required,  not  to  take  the  costs  of 
the  term  at  which  he  amends ;  as  where  the  motion  is 
made  at  a  term  when  the  cause  is  not  for  trial,  or 
before  any  objection  has  been  taken  on  the  other  side. 
There  is  no  invariable  practice,  but  it  depends  upon 
the  discretion  or  impressions,  of  the  judge  who  grants 
it.  More  strict  terms  are  seldom  imposed,  even  on 
amendments  after  demurrer  and  argument. 

Even  on  amendments  of  the  declaration,  during  the 
trial,  the  court  do  not  always  allow  the  other  party  a 
continuance. 

Form  of  amendment.  After  leave  to  amend  has 
been  granted,  the  party  who  has  leave  to  amend,  should, 
without  delay,  put  the  amendment  m  writing,  and  file 
it  with  the  papers  in  the  case.  The  amendment  should 
be  written  out  on  a  separate  paper,  and  the  writ,  plea, 
&.C.  amended,  should  remain  as  before,  so  that  the 
court  may  see  what  the  nature  of  the  amendment  is, 
and  its  extent.  There  is  no  specific  rule  setting  forth 
the  time  when  the  amendment  shall  be  filed ;  but  upon 
leave  given  to  amend,  the  other  party  may,  upon  mo- 
tion to  the  court,  obtain  a  rule  fixing  the  time,  within 
which  the  amendment  shall  be  filed :  and  if  no  time 
be  fixed,  and  the  party  tmreasonably  neglect  to  file 
his  amendment  in  sufiicient  season,  the  court  will  take 
care  that  the  other  party  shall  not  suffer  thereby,  and 
will  grant  a  postponement  or  continuance  of  the  case, 

^ -  I  I  1  - 1       -   — ■ 

^  Perkins  v.  Burbankj  2  Mass.  Rep.  81, 83.    Haynts  d  ux.  v.  Morgaxty  3 
Mass.  Rep.  208.    Tappan  v.  AuHin,  1  Mass.  Rep.  31. 
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or  refuse  to  permit  the  amendment  to  be  filed,  in  their 
discretion. 


Sect.  III.     Cffect  of  Amendments. 

As  to  parties.  By  the  rule  of  the  Supreme  Court,* 
where  one  party  amends,  the  other  shall  also  be  en- 
titled to  amend,  if  his  case  require  it.  The  same  rule 
is  adopted  by  the  court  of  Common  Pleas.^ 

In  Green  v.  Gilly  Exor.^  the  court  held,  that  where 
the  declaration  was  amended,  it  was  not  of  course, 
that  the  defendant  should  have  leave  to  plead  double, 
if  he  had  before  pleaded  but  one  plea;  but  that  if 
necessary  to  his  defence,  he  might  do  so,  and  at  any 
rate,  he  might  waive  his  former  plea,  and  substitute 
any  other. 

Where  the  declaration  is  amended  by  filing  addi- 
tional counts,  an  important  question  arises,  as  to  what 
the  plaintiflF  may  prove  under  them.  For  instance,  to 
a  declaration  on  a  promissory  note,  a  count  for  money 
had  and  received  is  added,  and  the  defendant  pleads 
the  general  issue  to  both :  if  the  plaintiff  o£fer  to 
prove  money  actually  received  by  the  defendant,  but 
not  connected  with  any  note,  the  evidence  supports 
the  issue  joined,  and  if  it  be  admitted,  the  plaintiff 
recovers  for  a  new  and  distinct  claim,  which  the  rule 
as  to  amendments,  prohibits;  if  it  be  refused,  the 
parties,  the  court,  and  the  jury  must  encounter  the  in- 
convenience of  trying  questions,  not  presented  by  the 
record.  If  the  trial  is  not  to  be  governed  by  the  issue 
jomed,  and  submitted  to  the  jury,  the  court  must  insti- 
tute an  inquiry,  as  to  whether  the  demand  offered  to 
■'■-''  — ■■  ■  -  ■     ■     I —    ■* — •• 

*  Reg.  Gen.  S.  J.  C.  9.    Appendix  A. 
'  Rule  11th.    Appendix  B. 
3  5  Mass.  Rep.  379. 
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be  proved,  was  intended  to  be  embraced  in  the  original 
action.  This  may,  in  ordinary  cases,  be  easy,  but 
in  many,  from  the  lapse  of  time,  change  of  counsel, 
and  of  parties,  quite  impossible. 

After  a  verdict  for  the  plaintiff,  or  judgment  on  de- 
fault, the  defendant  has  no  remedy,  if  new  causes  of 
action  have  been  introduced,  under  the  new  counts, 
unless  these  counts  "  appear  from  the  record,''  to  befw 
new  causes.  It  seems  not  enough,  that  they  might  em- 
brace new  ones,  but  it  is  necessary  that  it  should  appear, 
that  they  could  not  be  for  the  same.  Few  cases  can 
arise,  where  this  conclusion  could  be  drawn.  Thus  if  a 
count  for  goods  sold,  were  added  to  a  count  for  money 
had  and  received,  and  the  judgment  rendered  generally 
on  both,  or  only  on  the  new  one,  it  could  not  be  perceived 
but  that  the  cause  of  action  might  be  within  the  case 
stated  by  Parker  C.  J.  in  Ball  v.  ClaJliHy^  "where 
the  plaintiff  has  the  right  to  the  value,  or  the  price  of 
goods,  which  have  come  to  the  hands  of  the  defend- 
ant in  such  manner,  as  that  he  is  accountable  on  an 
implied  or  express  contract  (or  the  value,  or  the 
price."  The  defendant  may  have  had  the  goods  in  a 
mode  that  renders  it  doubtful,  whether  they  were  sold 
to,  or  converted  by  him ;  but,  in  either  case,  if  he  had  sold 
them,  and  received  the  money  for  them,  money  had 
and  received  would  certainly  lie  against  him.  So  in 
the  case,  in  which  the  court  refuses  an  amendment,  as 
where  a  note  has  been  given  in  payment  of  a  piece  of 
goods  sold,^  the  note  declared  on,  may  be  of  such  a 
mixed  and  confused  character,  that  it  may  be  doubtful 
whether  it  was  a  note  for  the  price,  or  a  mere  promise 
to  pay  for  the  goods  sold,  and  yet  this  cannot  appear 

■  ■  ■   I  ■  I  ■■  .  M.  I  ,,       ,  ■■        I  .^B. -I.         .. 

*  5  Pick.  Rep.  30a 

*  Tappon  V.  Ta^^  cited  in  Vandttfy.  TheraMon^  3  Pick.  Rep.  13. 
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from  the  record  merely.  If  the  plaintiff,  however, 
has  mistaken  the  effect  of  the  note  ot  writing,  by  de- 
claring on  it,  as  a  promissory  note,  he  might  clearly 
amend  and  set  it  right,  by  filing  a  count  for  goods  sold, 
&/C.  though  upon  the  record,  it  is  filing  a  new  count, 
for  a  new  cause  of  action.  There  will  thus  be  very  few 
supposable  cases,  where,  on  inspection  of  the  record, 
the  court  can  decidedly  say,  that  the  amendment  filed, 
was  not  merely  the  correction  of  a  mistake,  in  the  farm 
of  declaring ;  and  by  the  rule  as  established,  there  b 
then  no  error. 

Where  a  count  is  stricken  out  of  a  declaration,  by 
leave  of  court,  the  declaration  must  be  considered,  as 
if  the  count  had  never  been  introduced.* 

2.  As  to  hail.  In  Bean  v.  Parker  et  aU  and  in 
Hill  V.  Hunnewellj^  it  was  decided,  that  the  mere  fact 
of  entering  into  a  rule  of  reference  of  all  demands^  in 
an  action,  discharges  the  bail,  although  it  be  pleaded 
and  shewn,  that  no  additional  claim  is  introduced,  in  be- 
half of  the  plaintiff;  and  this,. upon  the  ground,  that  a  re- 
ference of  all  demands  is,  in  truth,  abandoning  the  suit 
altogether,  and  giving  to  each  party  an  unlimited  right 
to  claim  against  the  other,  without  regard  to  the 
original  right  of  action.  And  in  the  case  of  Bean  v. 
Parker  et  al.  above  cited,  Parker  C.  J.  in  delivering 
the  opinion  of  the  court,  says,  '*  when  one  becomes 
bail  for  another,  he  is  responsible  only  for  the  demand 
contained  in  the!  suit,  upon  which  the  principal  has 
been  arrested.  Another  demand  cannot  be  substituted 
or  added,  without  defeating   the   contract  of  bail." 


^  Prescott  V.  TuJU  et  al.  4  Mass.  Rep.  14a 
*  17  Mass.  Rep.  591. 

'  1  Pick.  Rep.  192.    Aliier,  if  the  action,  and  only  the  defendant's 
demands  against  the  plaintiflT,  be  referred. 
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And  m  WUlis  v.  Crookery^  it  was  holden,  that  the 
filing  a  new  count,  which  appeared  to  be  for  a  new 
cause  of  action,  would  discharge  the  bail.^ 

3.  ^  to  other  and  subsequent  attaching  creditors. 
In  Danielson  et  al.  v.  Andrews  et  al.^  Wilde  J. 
intimated,  that  increasing  the  ad  damnufny  for  the 
purpose  of  giving  a  right  to  appeal,  would  discharge 
the  attachment,  where  a  subsequent  one  existed;  and 
in  Willis  v.  Crooker^^  the  filing  new  counts  for  a  dif- 
ferent cause  of  action,  was  holden  to  vacate  the  attach- 
ment made  on  the  writ,  as  against  subsequent  attach- 
ing creditors. 

In  Putnam  v.  Hally^  the  amendment  of  the  sum 
directed  to  be  attached  was  held  to  be  void,  as  against 
a  second  attachment. 

In  Ball  V.  Clajlin,^  where  an  amendment  was  made 
by  filing  new  counts  upon  the  same  cause  of  action, 
Parker  C.  J.  says,  **  the  new  count  oflered  under  leave 
to  amend  must  be  consistent  with  the  former  count  or 
counts,  that  is,  it  must  be  of  a  like  kind  of  action, 
subject  to  the  same  plea,  and  such  as  might  have  been 
originally  joined  with  the  others.  It  must  be  for  the 
same  cause  of  action,  that  is,  the  subject  matter  of  the 
new  count  must  be  the  same,  as  of  the  old ;  it  must 
not  be  for  an  additional  claim,  or  demand,  but  only  a 
variation  in  the  form  of  demanding  the  same  thing. 
Amendments  made  conformably  to  the  rule  thus  ex- 
plained, can  do  no  injury  to  any  one.     Neither  the 


*  1  Pick.  Rep.  204. 

*  Vide  I\dlam  v.  Valentine^  11  Pick.  Rep.  156. 
^  1  Pick.  Rep.  156. 

*  1  Pick.  Rep.  204. 

*  3  Pick.  Rep.  445. 

«  5  Pick.  Rep.  303.     Vide  also  Denny  et  al.  v.  fVard,  3  Pick.  Rep.  199. 
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defendant,  nor  his  bail,  nor  subsequent  attaching  cred- 
itors, have  ground  of  complaint,  when  their  liability 
is  in  no  degree  changed  or  affected,  except  merely  in 
regard  to  want  of  form,  which  our  statute  of  jeofails 
is  meant  to  guard  against.''  The  rule,  as  stated  above 
by  Parker  C.  J.  is  perfectly  manifest  and  reasonable, 
but  its  application  must  be  confined  to  the  case  of 
amendments  of  the  declaration  where  no  new  cause  of 
action  is  introduced.  The  authorities  before  cited, 
which  are  confirmed  by  the  recent  case  of  Emersoii  v. 
Uptoriy^  are  uniform  in  the  doctrine,  that  any  material 
amendment  of  the  writ,  such  as  increasing  the  ad 
damnuniy  or  amending  the  sum  directed  to  be  attach- 
ed, or  correcting  the  date  of  a  return  upon  the  writ, 
though  the  error  be  clearly  clerical  only,  will  have  the 
effect  of  discharging  any  attachment  made  upon  the 
writ,  as  against  subsequent  attaching  creditors ;  atid  in 
the  case  last  cited,  Parker  C.  J.  in  delivering  the  opin- 
ion of  the  court,  says,  "  It  will  be  found  on  an  exam- 
ination of  the  cases  in  w^hich  amendments  of  writs 
have  been  granted,  that  the  effect  of  them,  when  any 
change  has  been  made,  has  been  limited  to  the  parties 
to  the  suit,  in  which  the  amendment  is  granted." 

^^— ^I^^M^i^i^^—— — 1^»^— ^— a^^— ^— ^i^^»^—^^^^^^^iw    ■  I     ■■■■■■■—        ■    ■■       ■        I  ^m  »■■■  ■  ■■!■■  —  ^>.  ■  ■  ■■» 

I 

*  9  Pick.  Rep.  167. 
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CHAPTER  III. 
Continuance. 

Continuance  or  imparlance^  as  it  is  termed  in  plead- 
ing, in  its  original  sense,  is  when  time  is  given  to  a 
party,  to  answer  the  action  or  pleading  of  his  oppo- 
nent.* 

And  continuances,  are  of  two  kinds,  general  and 
special :  the  latter  are  distinguished  from  the  former, 
by  any  reservations  or  restrictions,  that  may  be  append- 
ed to  them. 

Continuances  are  ordered  or  allowed  by  the  court, 
when  there  is  not  time  during  the  session,  or  term  of 
the  court,  to  try  the  cause,  or  for  advisement  by  the 
court ;  and  they  may  be  granted,  on  motion  by  either 
party. 

After  a  general  continuance  or  imparlance,  the  de- 
fendant may  plead  in  bar  of  the  action,  but  not  m 
abatement y  or  to  the  jurisdiction  of  the  court.* 

A  special  continuance  or  imparlance,  in  our  prac- 
tice, includes,  it  is  presumed,  the  special  and  the 
general  special  imparlance  in  the  English  practice, 
and  so  is  a  contmuance  of  the  cause  over  to  the  next 
term,  savmg  all  advantages  to  the  defendant  whatso- 
ever, in  making  any  exception  to  the  writ,  in  matters 
of  form,  or  otherwise,  and  to  the  jurisdiction  of  the 
court.* 


*  Bac.  Abr.  Pleas,  C.    Com.  Dig.  Pleader,  D. 
^  2  Saund.  1.  n.  2.    1  Chitty  Plead.  422. 
»  Ibid. 
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It  is  within  the  discretion  of  the  court,  whether  to 
grant  a  special  continuance  or  not. 

Continuances  are  sometimes  granted  upon  terms 
agreed  upon  by  the  parties^  as  that  the  defendant 
shall  recover  no  costs  of  that  term,  if  he  prevail ;  — 
or  that  the  judgment  of  the  court  shall  be  final,  at  the 

term  to  which  it  is  continued ; — or  that  the  defendant 

< 

shall  be  defitulted  at  the  next  term. 


Sect.   I.      When    a  Continuance   must   be 

HAD. 

In  the  Court  of  Common  Pleas,  it  is  provided,  that  in 
the  counties  of  Berkshire,  Franklin,  Hampshire,  Hamp- 
den, Worcester,  Middlesex,  Essex,  Norfolk,  Bristol,  and 
Plymouth,  neither  party  shall  be  holden  to  be  ready 
for  trial,  at  the  term,  in  which  the  action  is  entered, 
unless  previous  notice  in  writing  of  a  trial,  has  been 
given  by  the  adverse  party,  seven  days  before  the 
sitting  of  the  court.*  So  that  in  these  counties,  either 
party  is  entitled,  of  course,  to  a  continuance,  unless 
notice  has  been  givien,  accordmg  to  the  above  rule. 
This  notice,  it  will  be  perceived,  must  be  in  writing  ; 
and  it  must  be  so  served,  as  to  bring  it  home  to  the 
party  .^ 

Whenever  a  defendant  is  out  of  the  Commonwealth, 
at  the  time  of  the  service  of  the  writ,  and  does  not 
return  before  the  sitting  of  the  court,  at  which  the 
action  is  to  be  entered,  it  is  made  the  duty  of  the 


*  33d  Rule  C.  C.  Pleas.    Appendix  B. 

*  Anonymous.    1  Caines'  Rep.  73.      Swartoul  r.  GtUton,  1    CoL 
Ca.77. 
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plaintiff  to  suggest  that  fact  upoft  the  record,  and  the 
court  will  order  a  continuance  of  the  action,  until  the 
next  term ;  at  the  second  term,  if  the  defendant  has 
not  returned,  and  has  had  no  notice  of  the  suit,  the 
court  may  order  the  "action  to  be  further  continued,  or 
may  render  judgment  therein,  at  their  discretion.  The 
practice  is,  to  render  judgment  at  the  second  term, 
in  all  cases  where  the  action  is  brought  upon  a  liquida- 
te4  demand,  but  in  other  cases,  to  order  a  second  con- 
tinuance.' 

Whenever  a  trustee  is  cited  in  a  case,  where  the 
defendant  is  out  of  the  Commonwealth,  the  statute 
makes  it  the  duty  of  the  court,  to  order  the  action  to 
be  continued  two  terms  .^ 

If  judgment,  in  either  of  the  foregoing  cases,  be 
rendered  against  the  defendant,  contrary  to  the  pro- 
visions of  the  statutes,  the  defendant  may  reverse  the 
judgment,  upon  writ  of  error.' 

An  executor  or  administrator  cannot  be  compelled 
to  defend  any  suit,  until  one  year  from  the  time  of 
taking  upon  himself  the  trust  ;*  actions,  therefore, 
against  them,  with  the  exception  of  those  named  in 
the  statute,  must  be  continued,  until  the  expiration  of 
the  year. 

By  Stat  1783.  ch.  59.  s.  3.  it  is  provided,  that  all 
executors  and  administrators  of  any  estate,  shall,  upon 
motion  to  the  court,  where  any  suit  is,  or  may  be  de- 
pending against  them,  in  their  said  capacity,  be  enti- 


*  Stat  17W.  ch.  50.  s.  5. 
'  Stat.  1794.  ch.  65.  s.  2. 

'  Bhnchard  v.  WUdy  1  Maas.  Rep.  342. 

*  Stat  1788.  ch.  66.  8. 2. 
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tied  to  continuance  of  the  same,  until  the  next  term 
of  said  court.  This  provision  refers  to  the  case  of  a 
defendant's  death,  pending  a  suit  against  him,  and  his 
executor  or  administrator  coming  in  and  defending  the 
same.^ 

Effect  of  continuance.  Where  the  defendant  is 
out  of  the  Commonwealth,  at  the  time  of  the  service 
of  the  writ,  the  continuance,  upon  the  suggestion  of 
that  fact,  is  by  order  of  law,  and  is  a  special  one. 
In  the  case  of  Rathbone  v.  Rathbone,^  it  was  settled, 
that  where  a  writ  is  sued  out  against  a  defendant,  who 
is  out  of  the  Commonwealth,  and  the  fact  is  suggested 
upon  the  record,  and  a  continuance  ordered,  that  a 
plea  in  abatement .  may  be  filed,  upon  the  defendant's 
appearmg,  at  the  second  term,  notwithstanding  thev 
continuance.  The  same  reasons,  which  apply  to  the 
case  above  cited,  are  equally  strong  m  the  case 
of  a  set-^ff.  The  statute^  requires  the  defendant 
to  file  his  set-off,  seven  days  before  the  trial;  but 
it  will  be  perceived,  that  the  reason  of  the  statute 
does  not  apply,  where  it  appears  upon  the  record, 
that  the  party  was  out  of  the  Commonwealth  at 
that  time.  Perhaps  under  such  circumstances,  the 
court  would  put  the  defendant  to  his  cross-action, 
and  continue  the  first,  until  the  cross-action  was  de- 
termined. 


»  Vide  Stat  178a  ch.  32.  s.  10. 

*  4  Pick.  Rep.  89. 

«  Stat.  1784.  ch.  28.  s.  12. 


.  «>• 
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Sect.  II.    Continuance  for  Cause. 

It  is  in  the  power  of  courts  generally,  to  grant  a 
continuance  to  either  party,  upon  good  cause  being 
shewn. 

The  want  of  material  testimony,  which  the  party' 
has  used  due  diligence  to  obtam,  and  which  it  is  pro- 
bable, may  be  procured  at  some  future  term,  is  a  good 
cause  for  a  continuance  of  the  action. 

Whenever  a  motion  for  a  continuance,  on  this  ground, 
is  made,  it  must  be  supported  by  an  affidavit,  stating 
the  name  of  the  witnesses,  or  nature  of  the  evi- 
dence wanted,  the  facts  expected  to  be  proved,  with 
the  grounds  of  such  expectation,  and  the  exer- 
tions which  have  been  used,  to  procure  the  desired 
evidence. 

If  the  affidavit  be  deficient  in  either  of  these  par- 
ticulars, a  continuance  will  not  be  granted;  and  any 
of  these  circumstances,  except  what  the  witness  is 
expected  to  say,  may  be  disproved  by  counter  affi- 
davits. 

A  continuance  will  not  be  granted,  if  the  opposite 
party  will  admit,  that  the  absent  witness  would,  if  pre- 
sent, testify  to  the  facts  stated  in  the  affidavit.* 

It  must  also  appear  that  the  witness  has  been  sum- 
moned, and  had  his  fees  tendered  or  paid  to  him,  where 
it  is  in  the  power  of  the  party  so  to  do.^ 

An  engagement  by  the  witness  to  attend,  is  usually 
considered  as  equivalent  to  a  tender  of  his  fees. 


^  Reg.  Gen.  S.  J.  C.  13.    Appendix  A.    15th  Rule  C.  C.  Pleas.    Ap- 
pendix B. 
•    '  16th  Rule  C.  C.  Pleas.    Appendix  B. 
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Where  the  same  property  has  been  attached,  at  the 
suit  of  several  creditors,  the  subsequent  attaching 
creditors  may  continue  their  actions,  until  the  ter- 
mination of  that,  on  which  the  attachment  was  first 
made.^  Such  continuances .  are  without  costs  to  the 
defendant. 

And  after  an  action  has  been  defaulted,  it  is  usual 
to  allow  the  plaintiff  to  continue  the  action  for  judg* 
ment,  as  long  as  he  thinks  fit,  at  his  own  cost.  But 
if  objection  be  made  by  the  defendant,  or  by  any  one 
interested,  judgment  must  be  rendered  upon  the  de- 
fault, unless  good  cause  can  be  shewn.^ 

The  court  will  order  a  continuance  for  judgment^ 
where  a  cross  action  is  pending,  or  is  about  to  be  com- 
menced, so  that  there  may  b^  a  set-off  of  the  judg- 
ments, if  due  diligence  have  been  used  by  the  party 
makmg  the  application.^ 

A  continuance  will  be  granted  to  enable  a  party  to 
plead  specially,  where  the  nature  of  the  case  requires 
it ;  but  it  will  not  be  done,  as  a  matter  of  course.^ 

If  a  defendant  have  been  previously  cited  as  trustee 
of  the  plaintiff,  the  action  against  him,  will  be  contin- 
ued, until  the  termmation  of  the  trustee  process.* 

Where  an  indictment,  and  a  civil  action,  for  the 
same  cause,  are  pending  at  the  same  term,  it  is  usual 
to  continue  one  of  them.® 


*  Barnard  v.  Fisher^  7  Mass.  Rep.  71. 

*  Coolidge  et  aL  y.  Gory,  14  Mass.  Rep.  115. 
^  ffxrUhrop  v.  Carltoii,  8  Ma»s.  Rep.  456. 

^  Crmgie  v.  Mdlen  et  al.  4  Mass.  Rep.  587. 

*  Winihrop  v.  Cariton^  8  Mass.  Rep.  456.    Foster  v.  Jont$<,  15  Mass. 
Rep.  185. 

'  CammonweaUh  v.  Bliss,  1  Mass.  Rep.  32. 
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Sect.  III.    How  and  when  Continuances  are 

TO  BE  APPLIED  FOR. 

Haw.  Continuances  are  applied  for,  by  motion  to 
the  court.  The  motion,  though,  strictly  speaking,  it 
should  be  in  writing,  is  generally  made  by  parol.  If 
granted,  the  &ct  is  merely  minuted  on  the  docket,  by 
the  clerk. 

Where  a  continuance  of  any  suit,  or  upon  any  terms, 
is  agreed  upon  by  the  parties,  no  motion  to  the  court 
is  necessary.  The  clerk,  on  application  to  him, 
and  on  being  furnished  with  satisfectory  evidence  of 
the  agreement,  will  make  the  proper  entry  upon  the 
docket. 

Where  a  continuance  is  made  necessary  by  law,  as 
when  the  defendant  was  absent  from  the  Common- 
wealth, at  the  time  of  the  service  of  the  writ,  —  or 
dies  during  the  pendency  of  the  suit,  —  the  plaintiff 
generally  suggests  the  fact  which  makes  the  continu- 
ance necessary,  verbally  to  the  court,  and  upon  that 
suggestion,  the  continuance  is  ordered,  and  minuted  on 
the  docket. 

Where  a  continuance  is  moved,  for  cause,  though 
the  motion  be  not  in  writing,  yet  we  have  seen  that 
the  facts  upon  which  the  motion  is  grounded,  must  be 
verified  by  aflBidavit.* 

When.  A  motion  for  continuance,  should  be  made, 
as  soon  as  possible  after  the  sitting  of  the  court,  or 
after  the  cause  which  occasions  the  necessity  of  it,  is 
known  to  exist.     The  rule  of  the  Supreme  Court, 


^  Vide  ante  page  211,  396. 
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requires  thUt  the  motion  should  be  made  on  the  first 
day  of  the  term/  when  the  necessity  for  it  is  known,  — 
except  in  Suffolk,  where  it  may  be  made  withm  the 
first  four  days,*  —  upon  the  penalty  of  the  party  mov- 
ing for  it,  recovering  no  costs  for  that  term ;  and  in 
general,  where  a  party  is  guilty  of  any  negligence  in 
making  such  motion,  the  other  party  ought  not  to  be 
allowed  to  suffer  by  it. 

When  an  action  is  continued  at  the  motion  of  either 
party,  at  the  term  it  might  have  been  tried,  the  party 
makmg  the  motion,  must  pay  the  opposite  party,  all 
his  expense  in  procurmg  the  attendance  of  his  wit- 
nesses, if  the  cause  for  continuance  were  known  before, 
unless  notice  of  such  motion  were  given,  in  season  to 
prevent  the  summoning  of  the^  witnesses,  or  unless 
the  opposite  party  was  guilty  of  some  misconduct,  or 
took  some  undue  advantage,  which  renders  a  contin- 
uance necessary.®  And  the  court  may  impose  other 
terms,  if  the  justice  of  the  case  require  it.* 

Where  an  action  is  continued  by  order  of  court, 
for  advisement,  care  will  be  taken  that  neither  party 
suffer  by  the  delay ;  and  if  a  party  die  during  such 
continuance,  judgment  will  be  entered  as  of  the  pre- 
cedmg  term,  nunc  pro  tunc.^ 

So  if  a  trustee  die  in  such  case,  he  may  be  charged, 
and  judgment  entered  against  him,  as  of  a  precedmg 
term,  where  the  cause  was  continued  for  advisement, 
or  the  trustee  had  refiised  further  to  disclose.® 


'  Reg.  Gen.  S.  J.  C.  19.    Appendix  A. 

'  Reg.  Gen.  S.  J.  C.  20.     Appendix  A. 

'  Reg.  Gen.  S.  J.  C.  14.    Appendix  A. 

^  Reg.  Gen.  S.  J.  0. 15.    Appendix  A. 

»  1  Binn.  Rep.  172.     Perry  v.  WUtoriy  7  Mass.  Rep.  393. 

*  PatterBon  et  ol.  t.  Buckmintter  if  Tr.  14  Mass.  Rep.  144. 
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If  a  cause  be  removed  into  the  Supreme  Court  by 
appeal,  and  the  court  refiise  to  take  cognizance  of  it, 
the  suit  is  not  thereby  discontinued  in  the  court  below, 
but  that  court  may  order  continuances  to  be  entered, 
and  proceed  to  final  judgment.^ 

'  ComnwnweaUh  ▼.  Mocre^  3  Pick*  Rep.  194. 
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CHAPTER  IV. 
Paying  Money  into  Court. 

When  the  dispute  is,  not  whether  any  thing  is  due 
to  the  plaintiff,  but  how  much,  the  defendant,  before 
he  pleads,  is  at  liberty  to  move  the  court,  in  writmg,* 
for  leave  to  pay  so  much  money  into  court,  as  he 
thinks  is  really  due.  This  motion  is  granted  of  course, 
and  an  order  is  passed,  the  effect  of  which  is,  that  if 
the  plaintiff  elect  to  take  the  sum  brought  in,  as  in 
full  satisfaction  of  his  suit,  his  costs  are  paid  to  him, 
and  the  action  is  dismissed.  If  the  plaintiff  refiise  to 
receive  the  money,  in  full  satisfaction,  he  is  still  enti- 
tled to  take  it  out  of  court,  giving  a  receipt  therefor, 
to  the  clerk.* 

The  practice  of  bringing  money  into  court  upon 
motion,  was  first  introduced,  in  order  to  avoid  the  haz- 
ard and  difficulty  of  a  plea  of  tender.^    It  is  generally 


'  The  foIlowiDg  is  a  form  of  such  motion : 

u. }  C.  C.  Pleas,  Jan.  T.  1834. 

No.  ^  John  Doe  o.  Richard  Roe. 

And  now  the  said  Richard  Roe,  by  his  attorney,  moves  for  leave  to 
bring  in  the  sum  of  dollars^  and  that,  unless  the 

plaintiff  accept  the  same,  in  full  discharge  of  the  damages  claimed 
against  him  the  said  Richard  Roe,  the  sum  so  brought  in,  may  be  paid 
out  of  court  to  the  plaintiff  or  his  attorney,  and  the  amount  thereof  be 
stricken  out  of  the  declaration,  and  no  evidence  thereof  be  given  at  the 
trial :  and  that  if  the  plaintiff  shall  elect  to  receive  said  sum,  in  full 
discharge  of  the  damages  claimed  by  him,  he  may  be  ordered  to  tax 
his  costs,  that  the  defendant  may  pay  the  same. 

A.  B.  D/de$  Jitty. 

'  3  Arch.  PracL  903. 

'  WhUe  V.  JFoodhouse,  2  Stra.  Rep.  787. 
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made  before  plea,  though  it  can  be  made,  at  any  time 
before  judgment,  by  special  leave  of  court  :*  and  even 
after  a  regular  judgment,  and  new  trial  granted,  the 
defendant  has  had  leave  to  bring  money  into  court.' 

Cases  in  which  money  may  be  paid  into  court. 
As  to  the  cases  in  which  money  may  be  brought  into 
court,  the  general  rule  is,  that  it  may  be  done  in  all 
actions  brought  upon  a  contract,  where  the  sum  de- 
manded is  either  certain,  or  capable  of  being  ascer- 
tained by  mere  computation,  without  leaving  any  other 
sort  of  discretion  to  be  exercised  by  the  jury.'  Thus, 
it  is  allowed  in  assumpsit^  where  the  breach  is  non- 
payment of  money,*  but  not  otherwise.*  But  it  is  not 
allowed  against  bailees  or  carriers  of  goods,  in  actions 
of  assumpsit  relating  to  their  carriage  or  delivery^^ 
with  this  exception,  that  where  a  carrier  has  given 
notice,  that  he  will  not  be  accountable  for  goods  be- 
yond a  certain  amount,  he  will  be  permitted  to  pay 
that  sum  into  court.'' 

In  an  action  on  a  policy  of  insurance,  money  may 
be  brought  into  court ;®  so  in  ejectment  for  non-pay- 
ment of  rent  f  so  in  replevin  and  avowry  for  rent,*^ 
money  may  be  brought  into  court. 

In  trespass  quare  clausum /regit j  when  the  defend- 


*  Qriffiihs  y.  mUiami,  1  Term.  Rep.  7ia    Dwdap  v.  Con.  Int.  Co. 
1  Johns.  R«p.  149L 

'  1  Tidd'i  Pnict.  643. 

'  2  Arch.  Tract  199.    HaUet  et  al.  v.  East  India  Campajw,  2  Burr. 
Rep.  H20. 
^  2  Salk.  596. 

*  Strong  Y.  Smpaouy  3  Bob.  &  Pul.  Rep.  14. 

•  FaU  v.  Pid^ord,  2  Bos.  &  Pul.  Rep.  234. 

^  Hutton  V.  Bolton,  1  H.  Black.  Rep.  299.  note  6. 

•  1  Sell.  Pmct  280. 

»  Doumes  v.  7\tmer,  cited  2  Salk.  596. 
'*»  Ibid. 
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ant  shall  disclaim^  and  the  trespass  was  involuntary^ 
the  defendant  may  brmg  money  into  court,  to  satisfy  the 
damage.^  ^ 

In  trover,  where  the.  action  is  for  money,  and  not 
for  the  value  of  a  thing,  it  may  be  brought  into  court  f 
but,  generally,  trover  being  an  action  for  damages,  in 
which  the  amount  to  be  recovered  must  depend  upon 
the  jury,  the  motion  cannot  be  made.^  And  in  Fish- 
er  V.  Prince,*  Lord  Mansfield  and  Wilmot  J.  concurred 
in  the  following  distinction :  ''  that  where  trover  is 
brought  for  a  specific  chattel,  of  an  ctscertained  quan*- 
tity  and  quality,  and  unattended  with  any  circum- 
stances that  can  enhance  the  damages  above  the  real 
value,  but  that  its  real  and  ascertained  value  must  be 
the  sole  measure  of  the  damages,  there  the  specific 
thing  demanded,  may  be  brought  mto  court."  Lord 
Mansfield  said,  '^  it  is  a  pity  that  a  false  conceit  should, 
in  judicature,  be  repeated  as  an  argument ;  *  the  court 
does  not  keep  a  warehouse/  what  then?  What  has  a 
warehouse  to  do  with  ordering  the  thmg  to  be  deliv- 
ered to  the  plaintiff"? '' 

Motions  to  bring  in  or  to  deliver  specific  articles,  in 
actions  of  trover,  ought  neither  to  be  refiised  or  grant- 
ed, of  course ;  they  must  depend  upon  their  own  cir- 
cuQistances.^ 

The  doctrines  laid  down  by  the  court,  in  the  case 
last  cited,  bear  with  peculiar  force  upon  some  cases 
which  may  arise  under  the  action  of  trover,  and  in  which 
it  is  probable  that  they  would  be  applied.     As  in  tro- 


'  8tat  178&  ch.  52.  s.  2. 

'  Aumymous,  1  Stra.  Rep.  142. 

*  OUrnnl  V.  Berinoy  1  Wils.  Rep.  23. 

^  3  Burr.  Rep.  Idea 

•iWd. 
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ver  for  a  bond,  the  defendant  may  have  detained  it,  so 
as  to  be  unable  to  make  a  defence  to  the  action,  yet 
the  bond  may  be  valueless  to  him,  and  at  the  same 
time  possess  a  real  and  ascertained  value  to  the  plain- 
tiflf ;  in  such  a  case  there  seems  to  be  no  reason,  why  the 
defendant  may  not  surrender  it  m  court  under  a  rule,  and 
upon  the  payment  of  costs,  have  the  action  dismissed. 

In  debt  for  rent,  the  defendant  may  bring  money 
mto  court  ;^  and  so  m  actions  for  debt  generally, 
when  founded  upon  a  contract ;  but  in  those  actions  of 
debt,  wherein  die  plaintiff  cannot  recover  less  than 
the  sum  demanded,  as  on  a  record,  specialty,  or  stat- 
ute, giving  a  certain  sum  by  way  of  penalty,  the  de- 
fendant cannot  bring  money  into  court,  though  he  may 
move  to  stay  proceedings,  upon  payment  of  the  penalty 
and  costs.^ 

In  coveiiant  for  non-pa3rment  of  money,  the  de- 
fendant may  pay  money  mto  court.® 

In  actions  of  trespass  or  other  tort,  as  in  an  actbn 
against  a  sheriff  for  a  false  return,  money  cannot  be 
paid  into  court.* 

There  is  said  to  be  no  prepedent,  where  there  are 
several  defendants,  for  one  to  pay  money  into  court.* 

Effect  of  paying  money  into  court.  By  paying 
money  into  court,  upon  the  common  rule,  the  defend- 
ant acknowledges  his  liability  to  the  action,  and  to  the 
recovery  by  the  plaintiff,  of  so  much  as  is  paid  in  by 
the  defendant.^ 

» 1  Tidd's  Pract  538. 

'  2  Arch.  Pract  199.    Vide  2  Stra.  Rep.  890. 

»  Ibid. 

*  White  V.  Woodhousty  2  Stra.  Rep.  787.    Squirt  v.  Archer,  2  Stra.  Rep. 
906. 

*  Vide  2  Black  Rep.  1030. 

*  Biarough  v.  SHnneTf  5  Burr.  Rep.  2639.    Cox  d  ail.  ▼.  Parry,  1  Term. 
Rep.  464. 
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Payment  of  money  into  court  generally  on  the  whole 
declaration,  admits  the  contract  as  stated  in  each  count, 
and  a  breach  of  it,  and  that  something  is  due  on  each 
count  thereof;  but  it  does  not  admit  the  amount  of  the 
breach  there  stated.*  If,  however,  there  be  several 
counts  in  the  declaration,  one  of  which  only  is  applicable 
to  the  plaintiflf's  demand,  payment  of  money  into  court 
generally,  admits  a  cause  of  action  on  that  count  only.* 

If  a  special  agreement  be  declared  on,  it  admits  the 
existence  of  it  ;*  but  if  the  declaration  contain  the 
common  counts^  it  may  be  paid  in  upon  them,  and 
leave  the  plamtiff  to  prove  his  special  ones.*  Accord- 
ingly, where  the  action  is  upon  a  bill  of  exchange,  and 
money  is  paid  in,  there  is  no  necessity  of  proving  the 
handwriting  of  the  defendant  f  so  in  an  action  of  cov- 
enant, the  execution  of  the  deed  is  admitted,®  though 
it  is  not  such  an  admission  as  precludes  the  defendant 
from  objecting  to  the  legality  of  the  contract,  in  order 
to  prevent  the  plaintiff  from  recovermg  beyond  the 
sum  paid  in.''  If  the  declaration  contain  counts  upon 
both  illegal  and  legal  demands,  the  money  paid  in, 
shall  be  applied  to  the  legal  demand  only.°  So,  in  an 
action  on  a  policy  of  insurance,  the  court,  under  par- 
ticular circumstances,  allowed  tlie  defendant  to  give 
evidence  of  fraud,   notwithstanding  the  payment  of 


^  Stovdd  V.  Brtwin  eial.2  Bam.  &  Aid.  Rep.  117. 

*  Stafford  a  aL  v.  Clark,  2  Bing.  Rep.  377. 
^  YaU  v.  mOan,  2  East.  Rep.  128. 

*  1  Sell.  Praot.  287.    2  Arch.  Pract  202. 

*  GuUerid^  ▼.  Sndihy  2  H.  Black.  Rep.  374.    brad  v.  Bmjamm,  3 
Camp.  Rep.  40. 

'  BandaU  v.  Lynehj  2  Gamp.  Rep.  357. 
"*  CoxdaLy.  Parry,  1  Term.  Rep.  464. 

*  ROhana  v.  CridceU  dal.l  Bos.  &  Pul.  Rep.  264. 
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money  into  court.'  It  is,  however,  a  conclusive  ad- 
mission of  the  plaintiff's  right  to  sue,^  and  of  his  right 
to  the  character  in  which  he  sues.^  But  as  it  is  no 
admission  of  the  plaintiff's  right  of  action,  beyond  the 
sum  paid  into  court/  it  does  not  deprive  the  defend- 
ant of  the  benefit  of  the  statute  of  limitations,  as  to 
the  residue  of  the  plaintiff's  demand.^ 

When  money  is  paid  into  court,  it  is  a  payment  pro 
tanto;  the  defendant  cannot,  and  the  plaintiff  must, 
take  it  out ;  and  if  the  defendant  die,  and  the  action 
be  revived,  or  a  new  one  be  brought,  such  payment 
may  be  given  in  evidence  in  the  second  action.^ 

If  the  plaintiff,  after  money  has  been  paid  into  court, 
proceed  in  his  action,  it  is  at  his  peril.  The  sum  paid 
in,  must  be  considered  as  stricken  out  of  the  declara* 
tion;  it  is  for  so  much,  a  defence,  and  unless  the  plain- 
tiff prove  a  sum  to  be  due,  beyond  what  is  paid,  the 
verdict  should  be  for  the  defendant.'  If,  however, 
more  appears  to  be  due  to  the  plamtiff,  he  is  entitled 
to  a  verdict,  for  the  overplus  and  costs.* 

The  plamtiff  stands  in  much  the  same  situation,  as 
regards  the  residue  of  his  demand,  as  he  would  have 
done,  if  the  defendant  had  never  acquiesced  in  any 
part  of  it ;  he  may,  therefore,  be  nonsuited,^  or  there 


*  MuUer  v.  Hartshome,  3  Bos.  &  Pull.  556. 

*  MQkr  y.  Williams,  5  Esp.  Rep.  19. 

'  Lipscambe  v.  Holmes,  2  Camp.  Rep.  441. 
^  ^  Arch.  Pract.  202.  and  cases  cited. 
»  lAmg  V.  GreviUe,  4  D.  &  R.  Rep.  632. 

•  2  Paine  &  Duer.  Pract.  161. 

^  Sleoenson  v.  Yorht,  4  Terni.  Rep.  10. 
8  2  Pdne  &  Duer.  Pract.  161. 

•  SUvenson  v.  Yorht,  4  Term.  Rep.  10.  Bva-staU  v.  Homer,  7  Term. 
Rep.  372.  EUiot  v.  CalloWy  2  Salk.  597.  Stodkart  y.  Johnson^  3  Term. 
Rep.  657. 
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may  be  a  judgment  as  in  case  of  nonsuit,  or  a  de- 
murrer to  evidence,  or  a  plea  puis  darrien  continue 
ance;  in  short,  the  cause  goes  on,  substantially,  in  the 
same  manner,  as  if  the  money  had  not  been  paid  in 
at  all.*  The  plaintiff  is  entitled,  at  all  events,  to  the 
money  brought  in,  whether  he  proceed  in  his  action  or 
not,  or  though  he  be  nonsuited,  or  have  a  verdict 
against  him.  And  it  cannot  afterwards  be  recovered 
back,  though  it  should  appear,  that  the  defendant  paid 
in  the  same  wrongfully,^  unless,  perhaps,  some  fraud 
or  deceit  were  practised  upon  him.^ 

A  tender,  upon  which  money  is  paid  into  court, 
admits  the  contract  as  set  forth  in  the  declaration,  as 
in  other  cases.  And  where  a  tender  is  pleaded,  and 
the  money  brought  into  court,  the  proceedings  are  sub- 
stantially the  same  as  under  the  common  rule,  except 
that  the  defendant,  if  the  money  be  accepted,  pays 
no  costs. 

But  the  defendant  cannot  recover  back  the  money, 
though  the  plaintiff,  in  his  replication,  deny  the  tender, 
or  the  defendant  obtain  a  verdict.^  In  case  of  a  plea 
of  tender,  the  money  must  be  brought  into  court,  other- 
wise it  may  be  treated  as  a  nullity,  and  in  case  of  a 
verdict  for  the  defendant,  the  plaintiff  may  have  judg- 
ment, non  obstante  veredicto.^ 

Costs.  When  money  is  brought  into  court,  the 
plaintiff  either  accepts  it  with  costs,  in  discharge  of 
the  suit,  or  proceeds  in  the  action :  if  he  elect  the 


>  OuUtridgt  V.  SmUh,  2  H.  Black.  Rep.  374. 

*  Malcolm  et  cH,  v.  FulUtrlon,  2  Term.  Rep.  645.     Vanghari  v.  Barnes, 
2  Bos.  &  Pul.  Rep.  392. 

'  Cox  V.  Brain,  3  Taunt  Rep.  95. 

*  LeGrew  v.  Cooke,  1  Bos.  &  Pul.  Rep.  332.     Cox  v.  Robinson,  2  Stra. 
Rep.  1027. 

*  Clqfiin  V.  Hawes,  8  Mass.  Rep.  261. 
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former  course,  he  notifies  the  defendant  of  his  inten* 
tion,  and  if  the  costs  remain  unpaid,  he  has  a  right  to 
proceed,  and  will  recover  his  costs,  with  nominal 
damages.' 

But  if  the  plaintifi*  do  not  elect  to  take  the  money,  but 
proceeds  to  trial,  unless  he  prove  a  sum  to  be  due  be- 
yond what  is  paid  into  court,  the  defendant,  as  before 
stated,  is  entitled  to  a  verdict,  and  will  recover  the  costs 
of  the  &ction,  from  the  time  the  money  was  paid  into 
court,  but  not  before,  and  the  plaintiff  recovers  no  costs.* 

If  the  plaintiff  recover  more  than  the  sum  paid  in, 
he  is  entitled  to  his  costs,  in  the  same  manner,  as  if 
there  had  been  no  payment,^ 

The  plaintiff  is  entitled  to  costs  lip  to  the  time  of 
the  defendant's  paying  money  into  court,  if  he  take  it 
out  at  any  time  before  trial,  even  if  he  proceed  in  the 
cause,  and  though  he  afterwards  gives  notice  of  trial, 
which  he  neglects  to  countermand,  whereby  the  de- 
fendant is  entitled  to  judgment,  as  in  case  of  nonsuit  ;^ 
but  not  if  the  defendant  have  obtained  such  judgment ; 
in  which  case,  the  subsequent  costs  are  to  be  allowed 
to  the  defendant.^ 

In  actions  on  policies  of  insurance,  where  there  is 
a  consolidation  rule,  and  money  is  paid  into  court,  it 
seems  that  the  plaintiff  is  entitled  to  the  whole  costs 
of  the  causes  not  tried,  up  to  the  time  when  the  money 


*  Bttcker  et  al.  v.  Pdbgrave^  1  Camp.  Rep^  557. 

*  Reg.  Gen.  S.  J.  C.  17.  Appendix  A.  20th  Rule  C.  C.  Pleas.  Ap- 
pendix B. 

°  2  Paine  &  Duer.  Pract.  164.  1  Saund.  33,  note  2.  Stevenson  v. 
Yorkej  4  Term.  Rep.  10.  PosUe  v.  Beckington,  6  Taunt.  Rep.  158.  1 
Marsh.  Rep.  510.  S.  C. 

*  Seamour  v.  Bridge^  8  Term.  Rep.  408.  Lorck  v.  Wright^  8  Tenn. 
Rep,  48a 

*  Crosby  et  d,  v.  OhrenshaWy  2  Maule  &  S.  Rep.  335. 
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is  paid  into  court,  although  he  may  not  succeed  in  the 
cause,  and  although  the  defendant  in  that  cause  be  en- 
titled to  the  whole  costs.* 

Where  the  conduct  of  the  plaintiff  appeared  to  have 
been  extremely  oppressive,  and  the  defendant  offered, 
and  viras  willing  to  pay  the  money,  before  action  brought, 
the  court,  upon  motion  of  the  defendant,  discharged  so 
much  of  the  rule  as  related  to  the  payment  of  costs  f 
and  in  a  recent  case,  they  allowed  the  defendant  his 
costs,  from  the  time  he  made  the  oflfer,  to  be  deducted 
from  the  costs  incurred  by  the  plaintiff  up  to  that  time.' 

But,  in  our  practice,  the  rule  being  clear,  and  de- 
fined by  the  court,  they  would  not  probably  exercise 
their  discretion  in  such  a  case,  to  the  infringement  of 
the  rule  itself. 

*  1  Tidd's  Pract.  547.    Twtndow  v.  Brock,  2  Taunt.  Rep.  361.    Vide 
Burstall  v.  Homer,  7  Term.  Rep.  372. 
'  Johnson  v.  Houlditch,  1  Burr.  Rep.  578. 
^  James  v.  RaggeU,  2  Barn.  &  Aid.  Rep.  776. 
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CHAPTER  V. 
Bill  of  Particulars. 

In  tchat  cases  it  may  be  required.  In  all  actions 
in  which  the  plaintiff  declares  generally,  without  spe- 
cifying the  particulars  of  his  cause  of  action,  the  court, 
upon  application,  will  order  him  to  give  the  defendant, 
the  particulars  of  his  claim,  in  writing,  before  the 
latter  shall  be  compelled  to  plead.  Thus,  in  actions 
for  work  and  labor,  goods  sold,  money  had  and  re- 
ceived, and  the  like,  the  defendant  may  call  upon 
the  plaintiff,  for  the  particulars  of  his  demand.'  So  in 
an  action  of  debt  upon  a  bond  conditioned  for  the  per- 
formance of  covenants,  or  to  indemnify,  or  the  like, 
the  defendant  may  call  for  a  particular  of  the  breaches, 
for  which  he  is  sued ;?  and  in  an  action,  where  it  was , 
alleged  in  the  declaration,  that  the  abstract  of  title 
delivered,  was  **  insufficient,  defective,  and  objection- 
able,'* the  court  obliged  the  plaintiff,  to  give  a  par- 
ticular of  all  objections  to  the  abstract,  arising  upon 
matters  of  fact.^  So  in  an  action  by  a  vendee,  to  re- 
cover back  his  deposite,  because  the  conditions  of  the 
sale  had  not  been  complied  with,  the  defendant  is  en- 
titled to  the  particulars  of  the  ground,  on  which  the 
plaintiff  seeks  to  recover.* 

This  mode  of  obtaining  from  the  plaintiff,  a  knowl- 


»  2  Arch.  Pract.  221. 

«  ]  Tidd's  Pract.  508. 

'  CoUet  V.  Thompson,  3  Bos.  &:  Pul.  Rep.  246. 

*  Squire  y.  Todd  et  al.  1  Gamp.  Rep.  293. 
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edge  of  the  particular  grounds  of  his  action,  is  of  re-* 
cent  practice,  and  has  its  origin  in  the  departure  from 
the  ancient  method  of  declaring,  a  more  general  mode 
of  stating  the  plamtiff's  case  being  now  introduced. 
From  the  cases  already  enumerated,  it  will  be  per- 
ceived, that  a  bill  of  particulars  may  be  called  for,  in 
other  cases,  than  those  which  arise  upon  the  common 
counts,  as  they  are  called,  the  rule  being  general,  that 
where  the  declaration  does  not  distinctly  disclose  the 
particulars  of  the  plaintiff's  demand,  the  defendant  is 
entitled  to  call  upon  him  for  a  bill  of  particulars.^ 
But  whenever  the  particulars  of  the  demand  are  dis- 
closed in  the  declaration,  as  in  special  ussumpsits, 
covenant,  or  debt  on  articles  of  agreement,  or  in  actions 
on  matters  of  record,  an  order  for  such  particulars, 
does  not  seem  to  be  requisite.* 

The  defendant,  if  he  have  any  doubt  as  to  the 
lands  for  which  ejectment  is  brought,  may  take 
out  a  summons  before  a  judge,  —  or,  according  to 
our  practice,  may  move  to  the  same  effect,  —  call- 
ing upon  the  plaintiff,  to  give  him,  a  bill  of  par- 
ticulars.^ Also,  where  the  ejectment  is  brought 
for  a  forfeiture,  the  court,  upon  application,  will  rule 
the  lessor  of  the  plaintiff,  to  give  the  defendant  a  par- 
ticular of  the  covenants,  and  breaches,  &/C.  on  which 
he  means  to  insist  that  the  defendant  has  forfeited  his 
term,  and  that  he  shall  not  be  allowed  to  give  evidence 
at  the  trial,  of  any  thing  not  contained  in  those  par- 
ticulars.^ So  a  bill  of  particulars  is  admissible  in  real 
actions,  as  in  ejectment/ 

*  1  Ti'dd's  Pract.  508. 

*  1  Tidd's  Pract.  508,  509. 

'  Goodrighi  d.  Balch  v.  Rich  Hal.  7  Term.  Rep.  327,  332. 

*  Doe  d.  Birch  v.  Philips  6  Term.  Rop.  597. 

*  Fischer  v.  Cofumt,  4  Cowen.  Rep.  396. 
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In  actions  for  tartSy  the  injury  complained  of  is  gen- 
erally stated  in  the  declaration,  and,  therefore,  in  such 
actions,  it  is  not  usual  to  make  an  order  for  particulars ; 
but  there  may  be  cases,  where  the  party  is  entitled  to 
particulars  of  the  wrong  complained  of.*  Thus  in  an 
action  against  a  marshal  for  an  escape,  it  was  holden, 
that  he  was  entitled  to  a  particular  of  the  cause  of 
action,  for  which  the  plaintiff  sued,  stating-  the  time 
and  particulars  of  the  escape,  as  precisely  as  possible.* 

In  like  manner,  as  the  defendant  may  call  upon  the 
plaintiff  for  the  particulars  of  his  demand,  the  plain- 
tiff may  call  upon  the  defendant  for  the  particulars  of 
his  set-off;^  and,  in  practice,  the  same  rules  apply 
equally  to  both  cases. 

Time  of  (Staining  it.     No  particular  time  seems  • 
to  have  been  specified,  within  which  a  bill  of  particu- 
lars must  be  caHed  for.     The  court,  however,  would, 
undoubtedly,  hold  a  party  to  call  for  it  within  a  rea- 
sonable time. 

Mode  of  obtaining  it.  The  bill  of  particulars  is 
obtained  by  motion,  which  should  be  in  writmg,  or  it 
may  be  done,  by  an  entry  to  that  effect  on  the  docket ; 
and  the  order  of  the  court  will  be  upon  the  docket, 
which,  if  so  moved  for,  will  state  the  time,  within 
which  the  bill  must  be  furnished.  This  will  be  handed 
to  the  clerk  when  furnished,  and  he  will  place  it  among 
the  papers  of  the  case.  In  case  the  plaintiff  or  de- 
fendant fail  to  comply  with  the  order,  he  will  become 
nonsuited  or  defeulted  upon  motion. 

According  to  the  English  practice,  if  the  plaintiff 


*  1  Tidd's  Pfact.  509. 

«  mhster  V.  JoneSy  7  D.  &  R.  Rep.  774. 

^  1  Tidd's  Pract  509. 


CH.  v.]  BILL  OF  PARTICULARS.  413 

neglect  to  deliver  the  particulars  of  his  demand,  the 
only  consequence  is,  that  he  cannot,  in  the  mean  time, 
proceed  in  his  action.*  In  JSTetv  Yorky  the  practice  is 
different ;  there,  after  an  absolute  order  for  a  bill,  the 
court,  on  motion,  will  grant  a  rule,  that  the  plaintiff 
furnish  to  the  defendant,  the  particulars  of  his  demand, 
and  pay  the  costs  of  the  motion,  or  that  a  judgment 
of  non-pros  be  entered.  Furnishing  a  bill  of  parti- 
culars, after  a  regular  notice  of  a  motion  for  judgment 
of  non-pros,  for  not  delivering  one  pursuant  to  the 
judge's  order,  is  ah  answer  to  the  application,  upon 
payment  of  costs  to  that  time,  but  not  otherwise.* 

The  plaintiff  may  contest  the  right  of  the  defendant, 
to  the  bill,  either  at  the  time  of  making  the  motion,  or 
afterwards ;  and  if  on  a  hearing,  the  court  decide  that 
he  has  no  right  to  demand  it,  the  previous  order  becomes 
of  course  annulled.  But  so  long  as  the  order  remains 
upon  the  docket,  though  improvidently  made,  or  not 
in  due  form,  it  is  effectual  to  stay  proceedings,  so  that 
no  trial  can  be  had,  until  it  is  complied  with,  or  set 
aside  upon  motion,  or  revoked  or  altered  by  the  court.® 

In  answer  to  a  request  by  the  defendant's  attorney, 
for  a  bill  of  particulars,  the  plaintiff's  attorney  wrote 
to  him,  that  the  claim  was  on  the  note  specified  in  the 
declaration,  and  no  order  for  a  bill  was  obtained ;  it 
was  holden,  that  the  plaintiff,  on  the  trial,  was  bound 
by  the  letter,  as  a  bill  of  particulars.* 

What  a  bill  of  particulars  must  contain.  A  bill 
of  particulars  should  give  as  much  information  as  a 

*  2  Arch.  Pract.  222. 
'  2  Paine  &  Diier.  Pract.  151. 

^  Derry  v.  lUoydy  1  Chitt.  Rep.  724.    Boosevelt  v.  Gardinier,fi  Co  wen. 
Rep.  463. 
^  Fmiams  y.Mm,  7  Cowen.  Rep.  316. 
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special  declaration,  for  which  it  is  in  fact  a  substitute, 
although  without  its  form ;  and  as  an  insufficient  decla- 
ration is  a  proper  ground  of  nonsuit,  so  is  an  insuffi- 
cient bill  of  particulars.' 

In  general,  if  the  plaintiff's  particular  C43nvey  the 
requisite  information  to  the  defendant,  however  inaccu- 
rately drawn  up,  it  is  sufficient.*  And  if  a  bill  of 
particulars  state  the  transaction  upon  which  the  plain- 
tiff's claim  arises,  it  need  not  specify  the  technical 
description  of  the  right,  which  results  to  the  plaintiff 
out  of  that  transaction.'  It  should  state  the  items  of 
th^  demand,  and  when,  and  in  what  manner,  they 
arose ;  but  it  need  not  state  the  credits  or  payments 
made  by  the  defendant.*  A  particular  referring  to  an 
account  rendered,  is  sufficient.' 

The  date  of  the  items  should  always  be  given  in  the 
bill,  with  as  much  particularity  as  possible;  if  the 
plaintiff  cannot  state  the  precise  day,  he  should  give 
the  month  or  year ;  and  this  is  a  matter,  in  relation  to 
which,  the  judge  who  grants  the  order,  must  exercise 
a  sound  discretion,  under  all  the  circumstances  of  the 
case.®  Where  the  action  is  for  a  balance  due  upon  an 
account  current,  the  particular  should  state  the  credit, 
as  well  as  the  debit  side  of  the  account ;''  and  stating 
the  debtor  side  only,  or  delivering  a  bill  as  general  as 
the  declaration,   would  be  considered  a  contempt, 


^  Babcock  v.  Tkxmpvm,  3  Pick.  Rep.  440, 448. 
'  Hural  V.  WaUdns^  1  Camp.  Rep.  69.  note. 
^  Brown  t.  Hodgson^  4  Taunt.  Rep.  189. 

^  Broum  v.  WaiU,  1  Taunt.  Rep.  353.    Ryckman  v.  Haigldy  15  Johns. 
Rep.  222.  But  see  MUhdL  v.  WrigUy  1  Esp.  Rep.  280. 

*  Goodrich  ▼.  Jamea^  1  Wend.  Rep.  289. 

*  Humphrey  et  ai.  v.  CoUUyou^  4  Cowen.  Rep.  54. 
^  MUcheU  V.  Wright,  I  Esp.  Rep.  280. 
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and  render  the  attorney  liable  to  the  payment  of 
costs/ 

In  all  cases  where  an  insufficient  bill  of  particulars 
is  delivered,  the  defendant  may  move  for  further  par- 
ticulars f  but  he  cannot  treat  the  first  bill  as  a  nullity, 
and  afterwards  move  to  set  aside  the  plaintiff's  pro- 
ceedings for  not  furnishing  a  sufficient  bill.® 

The  bill  having  been  served,  the  plaintiff  is  at  liberty 
to  proceed  in  his  action,  the  terms  of  the  order  being 
thereby  complied  with ;  but  where  the  first  bill  was 
insufficient,  the  defendant  has  the  same  time  to  plead, 
after  the  order  for  a  second  bill,  as  after  the  first 
order.* 

Effect  of  a  bill  of  partictUars.  After  the  bill  of 
particulars  is  fiimished,  the  plaintiff  cannot,  upon  trial 
of  the  action,  contradict  it,  or  give  evidence  of  any 
demand  not  contained  in  it,  unless  specially  declared 
up<5n  in  some  count  of  the  declaration.  The  bill,  in 
ftict,  becomes  a  part  of  the  declaration ;  as,  where  the 
bill  of  particulars  stated  the  plaintiff's  demand  to  be 
for  goods  sold  and  delivered  to  the  defendant,  the 
plaintiff  was  not  allowed  at  the  trial,  to  give  evidence 
of  goods  sold  by  the  defendant,  as  agent  for  the  plain- 
tiff;* —  so,  where  the  particular  was  of  a  promissory 
note  only,  and  when  the  note  was  produced  at  the 
trial,  it  was  found  to  be  written  on  an  improper  stamp, 
the  court  held  that  the  plaintiff  was  precluded  fi*om 
resorting  to  his  money  counts.®    But  under  such  par- 


^  MlingUm  v.  MlingUm^  2  Camp.  Rep.  410. 

*  Humphrey  et  a/,  r,  CotUetfou,  4  Cowen.  Rep.  54. 
^  Goodrich  v.  James^  1  Wend.  Rep.  289. 
^Mulholandv.  Van  Finey  8  Cowen.  Rep.  132. 

"  Holland  v.  HopkinSy  2  Bos.  &  Pul.  Rep.  243. 

*  Wade  V.  Btattletfy  4  Esp.  Rep.  7. 
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ticular^  after  proving  the  due  execution  of  the  note, 
the  plaintiff  may  recover  interest  upon  it.* 

Where  the  plaintiff's  particular  stated  various 
sums  of  money  due  by  the  defendant,  but  some  of 
which  were  in  fact  owing  from  the  defendant  and  his 
partner^  and  not  from  the  defendant  alone,  and  the 
defendant  pleaded  the  non-joinder  in  abatement,  the 
plaintiff  was  not  allowed  to  give  evidence  of  those 
due  from  the  defendant  solely,  because  they  were  not 
distinguished  from  others,  in  the  bill  of  particulars.* 

But  where  one  of  the  several  joint  debtors  is  sued 
alone,  he  must  plead  the  non-joinder  in  abatement,  and 
cannot  take  advantage  of  it  upon  trial ;  and  if  he  plead 
in  bar,  the  bill  of  particulars  may  run  against  him 
alone,  without  mentioning  his  co-debtors.^ 

The  object  of  this  strictness  is,  to  prevent  the  oppo- 
site party  from  bemg  deceived  or  misled,  as  to  the 
demands,  which  the  plaintiff  may  attempt  to  prove 
agamst  him,  at  the  trial,  and  that  the  defendant  may 
be  prepared  to  meet  the  subject  matters  of  the  action 
against  him.  A  mistake,  therefore,  not  calculated  to 
deceive  or  mislead  him,  will  not  be  deemed  material.* 
Thus,  in  the  case  last  cited,  where  a  mistake  was 
made  in  the  date  of  one  of  the  items ;  — so,  where  a 
payment  was  made  on  account  of  the  defendant  to  A, 
which  was  stated  in  the  particular  to  have  been  made 
to  B,  Lord  EUenborough  said  he  should  hold  it  to  be 
immaterial,  unless  the  defendant  would  make  affidavit. 


*  Blake  v.  Lawrence,  4  Esp.  Rep.  147. 

*  CoUon  et  d.  v.  Jc%,  1  Esp.  Rep.  452. 
^  Gay  V.  Gay,  9  Cowen.  Rep.  44. 

*  Milwood  V.  ffaUer,  2  Taunt.  Rep.  224. 
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that  he  was  misled  by  the  particular/  In  like  manner 
where  in  debt  for  rent,  the  plaintiff  in  his  particular, 
described  the  premises  as  being  in  a  different  parish 
from  that  in  which  they  really  were,  the  court  held 
the  mistake  to  be  immaterial,  as  the  defendant  could 
not  have  been  misjied  by  it.*  So  a  variance  between 
the  amount  of  rent  demanded,  in  the  bill  of  particu- 
lars, and  that  proved  to  be  due,  was  holden  not  to  be 
material.^ 

But  it  is  otherwise  where  the  variance  is  material, 
or  calculated  to  mislead ;  thus  it  was  holden,  that  evi- 
dence could  not  be  given  of  work  done  in  one  yectr, 
where  the  date  in  the  bill  was  the  jfir^^  of  April  in  the 
next  year.* 

Although  the  plaintiff  is  confined  in  his  proof,  to 
the  items  contained  in  ,his  bill  of  particulars,  yet  if  it 
appear  from  the  defendant's  own  shewing,  that  the 
plaintiff  is  entitled  to  recover  for  items  not  included 
in  the  bill,  he  shall  recover  for  such  items.^  So  where 
the  plaintiff  declared  upob  three  bills  of  exchange, 
but  sought  by  his  particular,  to  recover  on  the  bill  set 
out  in  the  first  count  only,  it  was  holden,  that  he 
might  give  the  other  bills  in  evidence,  to  prove  a 
collateral  matter,  namely,  the  partnership  of  the  de- 
fendants/ 

A  bill  of  particulars  is  amendable  like  a  declara- 
tion ;''  and  these  amendments  are  entirely  in  the  dis- 

'  Day  etaLy,  Bower^  1  Camp.  Rep.  69.  noU. 
'  Davie8  v.  Edwards,  3  Maule  &  S.  Rep.  380. 
'  Tmmf  d.  Gibha  d  aL  v.  Moody,  3  Bing.  Rep.  3. 
^  3  Paine  &  Duer.  Pract.  154. 

*  Huni  T.  WatiduB,  1  Camp.  Rep.  68.     WiUxams  v.  Men,  7  Cowen. 
Rep.  316. 
'  Dimeon  t.  JSQ  ef  of.  2  B.  &  B.  Rep.  682. 
'  Babeoek  v.  ThMnpwn^  3  Pick.  Rep.  446. 
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cretion  of  the  court,  and  will  be  allowed,  as  in  other 
cases,  where  the  so  doing  will  further  the  ends  of  jus- 
tice.^ And  the  plaintiff  has  been  allowed  to  amend 
his  particular,  after  having  been  nonsuited,  and  to  go 
to  a  new  trial.*  An  msufficiency  of  a  particular,  in 
any  respect  in  which  it  might  have  been  rectified,  if 
the  objection  had  been  made  earlier,  cannot  be  object- 
ed to  on  the  trial .' 


^  Spawn  T.  Feeder^  4  Cpwen.  Rep.  503. 

'  Holland  v.  HopHtu,  2  Bos.  &  Pul.  Rep.  245.    Babcock  t.  Thomptfont 
3  Pick.  Rep.  446. 
'  Lovdock  T.  Chevtky,  1  Holt  N.  P.  Rep.  5^ 
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CHAPTER  VI. 


Oyer. 


When  oyer  may  be  had.  In  actions  upon  instru- 
ments under  seal,  as  a  bond,  or  deed  of  conveyance, 
and  in  pleading,  where  the  party  defends  by  virtue  of 
any  mstrument  under  seal,  it  is  generally  necessary, 
in  the  declaration,  or  plea,  to  make  a  profert  of  the 
instrument,^  or  to  allege  an  excuse  for  omitting  to  do 
so  ;*  and  in  all  cases  where  such  profert  is  necessarily 
made,  the  other  party  may  have  ayer.^ 

Unless  there  have  been  a  profert,  however,  oyer  can 
not  be  prayed ;  and,  therefore,  if  a  deed  be  pleaded 
without  a  profert,  the  other  party  should  demur  spe- 
cially for  the  want  of  it,  if  it  be  essential  to  his  case, 
that  the  deed  should  be  set  forth/ 

If  profert  of  an  instrument  under  seal  be  made  un- 
necessarily, the  court  will  not  grant  oyer.^  But  though 
oyer  be  not  in  strictness  demandable,  yet,  if  it  be 
given,  the  party  demanding  it  has  a  right  to  the  use 
of  it.® 

When  and  how  it  may  be  claimed.  By  the  22d 
Rule  of  the  Court  of  Common  Pleas,  oyer  of  all  deeds 


>  1  SeU.  Pmct  261. 

'  lUad  V.  Brookmarif  3  Term.  Rep.  151.  Powert  etedr.  Ware,  2  Pick. 
Rep.  451.    1  Cbitt.  Plead.  415. 

^  Roberta  v.  Mhur,  2  Salk.  497.  1  Ttdd'a  Pract  499.  Grovenor  v. 
Soame,  6  Mod.  Rep.  122. 

*  2  Arch.  Pract.  216. 

*  Marrii'  Case,  2  Salk.  497. 

*  Jefferey  v.  White,  Dougl.  Rep.  476. 
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declared  on,  may  be  had  on  motion,  if  made  at  the 
return  term,  but  not  afterwards,  unless  by  special 
order  of  the  court.*  In  the  Supreme  Court;  there  is 
no  particular  rule  on  the  subject ;  but  oyer  is  always 
demanded,  upon  motion  to  the  court,  which  should 
properly  be  in  writing.  An  entry  of  the  motion,  and 
also  of  the  order  which  the  court  may  pass  upon  the 
same,  is  made  under  the  action  upon  the  docket. 

Mode  of  proceedings  if  refused  or  granted.  The 
judgment  of  the  court  upon  the  demand  of  oyer  is, 
either  that  the  party  demanding  it,  have  oyer^  —  or 
that  he  plead  without  it.^  Upon  the  latter  judgment, 
the  demandant  may  bring  a  writ  of  error ;  for  to  deny 
oyer,  when  it  should  be  granted,  is  error;  but  not 
e  converso. 

If  oyer  be  granted,  the  rule  in  the  English  practice 
is,  for  the  party  of  whom  it  is  demanded,  to  make  out 
a  copy  of  the  instrument,  of  which  oyer  is  demanded, 
and  carry  it  to  the  opposite  party,  who  must  pay  for 
the  copy.*  Whether  this  rule  would  be  adopted  here, 
seems  to  be  doubtful.  The  more  correct  proceeding 
here  would  seem  to  be,  since  the  prayer  of  oyer  is 
addressed  to  the  court,  for  the  party  of  whom  it  is 
demanded,  to  surrender  the  deed  into  the  hands  of  the 
clerk  of  the  court,  who  will  prepare  a  copy,  and  the 
party,  demanding  oyer,  will  be  entitled  to  it,  by  pay- 
ing to  the  clerk  the  fees  of  copying.  For  when  a 
deed  is  declared  on,  or  pleaded  with  aprqferty  it  is,  by 
intendment  of  law,  in  the  actual  possession  of  the 


'  Appendix  B. 

'  2  Lev.  142.    1  Saund.  9  i.    2  Saund.  46  b.  note  7. 

'  1  Sell.  Pract  204.    2  Arch.  Pract.  217. 
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court,  and  a  copy  would,  therefore,  most  properly 
come  from  the  clerk.* 

At  what  time  oyer  must  be  granted.  .  The  plaintiff 
is  not  bound  according  to  the  English  practice,  to 
grant  oyer  within  any  limited  time  after  it  has  been 
demanded  ;^  but  it  is  for  his  interest  to  grant  it  without 
delay,  the  defendant  being  entitled  to  as  many  days 
for  pleading,  after  oyer  has  been  given,  as  he  had  when 
he  demanded  it.'  But  if  the  plamtiff  demand  oyer  of 
the  defendant,  the  latter  must  grant  it  withm  two  days, 
exclusive  of  that  on  which  it  is  demanded,  Sun- 
day not  being  reckoned,  if  it  be  the  last  of  the  two ; 
otherwise,  in  our  practice,  the  defendant  will  be  de- 
faulted.^ 

Effect  of  oyer  in  various  cases,  —  and  duty  of 
party  claiming  it.  If  there  be  a  variance  between 
the  declaration  and  the  oyer^  the  defendant  may  de- 
mur specially  on  that  ground ;  biit  he  cannot  take  ad- 
vantage of  it  at  the  trial.*  But  of  a  variance  between 
the  deed  and  oyer^  or  between  the  deed  and  declara- 
tion, he  may  take  advantage,  under  the  plea  of  non 
est  factum.^  And  if  an  imperfect  oyer  be  given, 
the  defect  is  cured  by  pleading  over.  A  small  vari- 
ance between  the  oyer  of  a  bond  and  a  declaration, 
is  not  regarded;  as  where  in  the  oyer,  the  words 
were,    ^'or  delay,**  and    in   the    declaration   they 


*  Vide  Vin.  Abr.  tit.  Faits.  M.  a.  12. 
^  2  Arch.  PracL  217. 

*  fTMer  v.  Austin,  8  Term.  Rep.  356.    1  Arch.  Pract.  130. 

*  2  Arch.  Pract.  217. 

*  James  v.  Walndk,  8  Johns.  Rep.  410. 

*  Waugh  if  ttx.  V.  BusseU^  5  Taunt  Rep.  707.    HoweU  v.  Richards,  11 
East.  Rep.  633.     GoldU  v.  ShutOesuHnih,  1  Cauip.  Rep.  70. 
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were,  "  or  other  delay/'  the  variance  was  held  to  be 
immaterial/ 

After  oyer  is  granted,  it  is  optional  with  the  party, 
whether  to  set  it  forth  in  his  plea  or  not.^  But  if  he 
undertake  to  set  it  forth,  and  do  not  set  it  forth  cor- 
rectly, or  omit  to  set  forth  the  whole  deed,  the  plain- 
tiff may  either  sign  judgment  as  for  want  of  a  plea, 
or  he  may  pray  that  the  deed  be  enrolled  and  demur.* 
But  this  must  be  understood  as  extending  to  cases 
only,  where  the  whole  deed  relates  to  the  matter  of 
action ;  for  if  it  contain  other  matters  besides  those 
which  are  to  be  performed  by  the  party  craving  oyer, 
it  seems  to  be  unnecessary  to  set  out  the  irrelevant 
matter,  but  it  is  sufficient  for  him  to  set  out  verbatimy 
the  whole  of  the  matters  which  relate  to  the  case  in 
issue.* 

The  party  praying  oyer  of  a  deed,  may  afterwards 
omit  to  set  it  forth  in  his  plea,  and  may  plead  the  gen- 
eral issue,  or  any  other  plea  to  the  merits,  as  if  oyer 
had  not  been  prayed/ 

If  the  party  craving  oyer  of  a  deed,  do  not  after- 
wards set  it  forth  in  his  plea,  the  other  party,  in  his 
replication,  &c.  may,  if  he  wish  to  have  it  set  out, 
pray  that  the  deed  be  enrolled,  and  then  set  it  forth, 
or,  at  least,  such  parts  of  it,  as  relate  to  the  matter 
in  dispute/ 

Praying  oyer  of  a  bond,  does  not  entitle  the  party 


*  Henry  v.  Brown,  19  Johns.  Rep.  49. 

*  Weaver's  Company,  q,  t  v.  Forrest  et  al.2  Stra.  Rep.  1241. 

^  fFoHacev.  Cumberland,  4  Term.  Rep.  370-   Com.  Dig.  tit.  Pleader, 
P.  1. 

*  Ibid.    1  Saund.  317.  noU  2.    2  Arch.  Pract  218. 

*  Weaver^s  Company,  q,  L  v.  Forrest  et  al.  2  Stra.  Rep.  1241. 

*  Com.  Dig.  tit.  Pleader,  P.  1. 
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to  oyer  of  the  condition,  unless  he  prayed  for  that 
likewise;  for  they  are  considered  as  distinct  instru- 
ments.* 

The  want  of  oyer  of  the  condition  of  a  bond,  is 
fetal  in  a  plea  of  performance,*  since  the  court  can 
take  no  notice  of  the  condition,  unless  the  same  be 
spread  upon  the  record  by  oyer. 

Inspection  of  instruments  not  under  seal.  As  a 
party  is  not  entitled  to  oyer  of  an  instrument  declared 
upon,  which  is  not  imder  seal,  there  was  formerly  no 
mode  by  which  the  plaintiflF  could  be  compelled  to 
produce  it,  until  the  time  of  trial.  A  statute  of  the 
United  States,*  gives  to  their  courts,  the  power  to  com- 
pel the  production  of  books  and  papers,  or  in  case  of 
refusal,  to  order  a  nonsuit  or  default.  No  such  power 
resides  in  our  courts.  But  courts  of  common  law 
will  not  compel  the  defendant  to  plead,  until  a  copy  of 
the  instrument,  upon  which  the  action  is  founded,  has 
been  delivered  to  him. 

According  to  the  present  practice,  courts  will, 
upon  motion,  order  a  copy  of  the  instruifient,  on 
which  the  action  is  founded,  whether  it  be  a  policy 
of  insurance,  bill  of  exchange,  promissory  note,  or 
other  special  undertaking,  whether  alleged,  or  not, 
to  be  in  writing,  to  be  delivered  to  the  other  party 
or  to  his  attorney.  The  rule  laid  down  by  Lord 
Mansfield  is,  that  whenever  the  defendant  would  be 
entitled  to  a  discovery  in  equity,  he  should  have  it,  in 
a  court  of  law.^ 


'  Jwen»  y.  Hanid^e^  1  Saund.  9  h.  Dote  1. 

*  XMUd  StaUa  v.  Mhur  etal.5  Crunch.  Rep.  257. 

*  Stat  U.  S.  1789.  ch.  20.  8. 15. 

^  2  Stark.  £y.  731.  and  the  cases  cited. 
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So  where  the  defendant  has  in  his  possession  a 
paper  essential  to  the  plamtiff's  case,  an  inspection 
of  the  same  has  been  granted  ))y  the  court ;  as  in  the 
case  of  an  indenture,  where  only  one  has  been  exe- 
cuted ;^  or  as  in  the  case  of  a  partnership  deed,  in  the 
possession  of  one  of  the  partners.^ 

^  UndenoQod  ▼.  MUUr  etaLl  Taunt  Rep.  387. 
'  Morrow  y.  SaunderOf  1  Brod.  &  Bing.  Rep.  318. 
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CHAPTER  VII. 
Brief  Statement  of  Facts. 

By,  Stat.  1792.  ch.  41.  it  is  enacted,  that  in  all 
actions,  wherein  the  defence  intended  to  be  set  up  by 
the  defendant,  is,  or  may  be,  that  he  was  a  justice  of 
the  peace,  sheriff,  deputy  sheriff,  or  coroner,  or  a  town, 
district,  precinct,  or  parish  officer,  or  some  other  offi- 
cer, civil,  or  military ;  and  that  the  act  or  thing  for 
which  he  is  sued,  is  any  thing  done  by  him,  by  virtue 
or  in  the  execution  of  his  office,  the  defendant  may 
plead  the  general  issue,  and  give  the  special  matter  in 
evidence,  upon  filing  in  the  cause,  a  brief  statement  of 
such  special  matter  of  defence,  within  such  time  as  the 
court  shall  order,  of  which  statement  the  plaintiff  shall 
be  entitled  to  a  copy ;  or  he  may  plead  specially  at 
his  election. 

Time  of  JUing.  The  statute  provides,  that  a 
brief  statement  of  &cts  must  be  filed,  ^^  within  such 
time,  as  the  court  shall  order."  It  is  presumed,  that 
the  same  rules  would  be  applied  in  this  case,  as  in 
that  of  special  pleas,  for  which,  in  fact,  a  brief  state- 
ment, in  the  cases  where  it  is  allowed,  is  a  substitute. 
The  defendant  should  either  file  his  brief  statement, 
or  give  notice  on  the  clerk's  docket,  or  to  the  plaintiff, 
of  his  intention  to  do  so,  as  in  the  case  of  pleading 
double.  Should  he  £iil  to  do  so,  the  court  would  not 
permit  the  plamtiff  to  be  surprised,  by  the  filing  of 
one  afterwards,  but  would  grant  him  one  continuance 
at  least.     And  if  the  defendant,  after  giving  notice  of 
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his  intention  to  file  a  brief  statement,  should  neglect  to 
do  so,  the  court  would  order  it  to  be  done,  as  in  the 
case  of  any  other  pleadings.  But  if,  after  notice,  no 
application  to  the  court  be  made  by  the  plaintiff,  and 
therefore,  no  time  be  set  by  the  court,  for  filing  the 
brief  statement,  it  seems  the  defendant  may  do  it,  at 
any  time  before,  or  during  the  trial. 

Requisites  and  effect  of.  The  statute  above  cited, 
was  intended  for  the  relief  and  protection  of  magis- 
trates and  other  officers  in  the  execution  of  their  duty. 
Much  more  has  been  done  in  England,  to  protect  them 
from  malicious  and  vexatious  prosecutions,  than  has 
hitherto  been  found  necessary  here.  There,  previous 
notice  must  be  given  of  the  commencement  of  any 
suit  against  them,  —  the  time  within  which  they  must 
be  brought,  is  very  limited,  —  and  a  right  is  secured, 
of  tendering  amends  before  action  brought,  or  bring- 
ing money  into  court.  The  provisions  of  the  English 
statutes,  are  extended  also  to  all  persons,  aiding  and 
assisting  such  officers. 

The  brief  statement  to  be  filed  under  our  statute, 
need  not  have  the  same  precision  as  a  special  plea, 
but  it  must  set  forth  truly  and  particularly  the  facts, 
which  the  party  intends  to  prove  upon  the  trial;  and 
any  material  variance  will  be  fatal.  Where  the  de- 
fendants justified  as  assessors  of  the  Congregational 
Parish  of  Brewster,  and  offered  to  prove  themselves 
assessors  of  the  North  Parish  of  Harwich,  the  court 
rejected  the  evidence.* 

Although  the  defendant  is  exempted  from  a  strict 
adherence  to  form  in  his  statement  of  facts,  little  ad- 
vantage seems  to  be  derived  to  him  from  this  privilege. 

^  Bangs  V.  Siioto  et  cd,  1  Mass.  Rep.  181. 
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The  making  of  a  plea  is  now  a  matter  of  little  diffi- 
culty, and  under  the  liberality  of  our  practice,  of  no 
hazard ;  and  if  the  defendant  plead,  the  plaintiff  is 
compelled  to  reply  and  traverse  some  particular  alle- 
gation, while  on  a  brief  statement,  the  defendant  is 
required  to  prove  his  whole  case,  and  many  defences, 
supposed  to  be  good,  have  failed  from  the  discovery, 
on  the  trial,  of  unsuspected  defects  in  proceedings. 
The  prudent  course,  therefore,  seems  to  be,  invariably 
to  plead  the  defence,  when  the  case  admits  of  it. 

Form.     There  is  no  technical  form  of  a  brief  state- 
ment of  &cts.     The  form  of  the  brief  statement,  and 
of  the  general  issue,  used  in  the  case  of  Bangs  v.    y^ 
Snow  et  al.  before  cited,  may  be  found  in  the  report 
of  the  case. 


/j 


^ '  . , ; ., 
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CHAPTER  VIII. 
Pleadino  Double. 

At  common  law,  the  defendant  could  only  have 
pleaded  a  single  matter  to  the  whole  declaratbn,  al- 
though to  different  parts  of  it,  he  might  have  pleaded 
different  matters,  as  not  guilty  to  one  part,  and  a 
release  to  another.  So  where  there  were  several  de- 
fendants, they  might  have  pleaded  a  single  matter  to 
the  whole,  or  several  matters,  to  different  parts  of 
the  declaration. 

Now  by  Stat.  4.  Anne,  c.  16.  adopted  as  a  part  of 
our  common  law,  the  defendant  or  tenant,  in  any 
action  or  suit,  or  any  plaintiff  in  replevin,  may,  with 
the  leave  of  court,*  plead  as  many  several  matters, 
as  he  shall  think  necessary  for  his  defence.* 

Leave  to  plead  double,  is  granted  of  course,  upon 
motion,  subject  to  the  rules  established  by  the  courts, 
in  which  it  is  made. 

Time  and  mode  of  application.  By  the  rule  of 
the  Supreme  Court,  leave  to  plead  double  is  granted 
of  course,  on  application  to  the  clerk,  by  entering  the 
motion  on  his  docket,  at  any  time  within  two  days 
after  the  action  is  entered,  —  the  day  of  the  entry  to 
be  reckoned  as  one  day ;  and  by  consent,  or  by  special 
leave  of  court,  upon  good  cause  shewn,  leave  may  be 
granted  after  that  time.* 


*  Jackson  v.  Stetson  if  vx.  15  Mass.  Rep.  48,  54. 

« Ibid. 

'  Reg.  GeD.  S.  J.  C.  2.     Appendix  A. 
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By  the  rule  of  the  Court  of  Common  Pleas,  leave 
to  plead  double  will  be  granted  of  course,  on  applica- 
tion to  the  clerk,  and  entered  on  his  docket,  within 
the  first ybur  days  of  the  return  term;  and  by  special 
leave  of  the  court,  it  may  be  entered  after  that  time, 
for  sufficient  cause.' 

JVdture  of  pleas.  If  any  of  the  pleas  filed,  appear 
to  be  unnecessary  or  improper,  they  may  be  stricken 
out,  on  motion.^ 

So  the  defendant  will  not  be  permitted  to  plead  two 
or  more  pleas,  which  are  repugnant  and  inconsistent ; 
and  pleas  which  have  been  considered  to  fall  within 
this  objection,  are,  in  actions  on  contract,  the  general 
issue,  and  a  tender.  Under  the  tender,  the  defend- 
ant brings  the  amount  tendered  into  court,  and  a  denial 
that  he  owes  it,  is  plainly  inconsistent.* 

Other  pleas,  the  court  will,  in  their  discretion,  re- 
fiise  to  permit  to  be  pleaded/ 

A  rule  to  plead  double,  does  not  generally,  in  prac- 
tice, describe  the  several  pleas,  which  the  defendant 
may  plead.  If  the  plaintiff,  however,  request  it,  the 
court  will  require  the  motion  to  contain  a  statement 
of  the  several  pleas,  intended  to  be  filed.* 

Where  several  pleas  are  pleaded,  under  leave  to 


*  7th  Rule  G.  C.  Pleas.    Appendix  B. 

*  Reg.  Gen.  S«  J.  C.  2.  Appendix  A.  Jackson  v.  SleUon  fy  ux.l5 
MaflB.  Rep.  48.  Martin  y.  ffoods^  6  Mass.  Rep.  6.  Alderman  v.  French^ 
1  Pick.  Rep.  1.    Merry  v.  Gay^  3  Pick.  Rep.  388. 

'  McLdlan  y.  Howard^  4  Term.  Rep.  194.  Jenkins  v.  Edwardsy  5 
Term.  Rep.  97. 

^  Samuds  v.  Dwmt^  3  Taunt  Rep.  386.  Shmo  v.  JSverett,.!  Bos.  & 
Pul.  Rep.  22^  2  Black.  Rep.  1157,  1207.  Thayer  v.  Rogers,  I  Johns. 
Gas.  152. 

*  Martin  Y.  ^oodk,  6  Mass.  Rep.  6. 
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plead  double,  it  is  in  the  discretion  of  the  judge  who 
tries  the  cause,  to  allow  or  refuse  the  defendant, 
liberty  to  withdraw  one  of  his  pleas,  and  to  plead 
anew.* 

The  Stat  of  Jinne,  does  not  extend  to  action  qui 
tarn;  and  therefore,  there  can  be  but  one  plea  to  such 
actions.^  .  Nor  does  it  extend  to  tvrits  of  errors 


*  Jlldtrman  v,  Frtnch^  1  Pick.  Rep.  1 . 
^  LaWy  q.  t  T.  Crawthery  2  Wils.  Rep.  21. 
'  Parker  v.  GUson,  1  Mass.  Rep.  230. 
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CHAPTER  IX. 
Pleas  puis  Darrein  Continuance. 

If  any  matter^  of  defence  arise,  during  the  pendency 
of  the  suit,  of  which  the  defendant  could  not  have 
availed  himself,  at  its  commencement,  he  may  plead  it 
to  the  further  maintenance  of  the  suit ;  as  if  the  plain- 
tiff give  the  defendant  a  release,  or  a  feme  sole  plain- 
tiff marry,  pending  the  suit.* 

These  pleas  are  termed  pleas  puis  darrein  canting 
nance,  and  may  be  in  abatement j  or  ii\  bar;  —  but 
judgment  on  the  former  is  final,  as  well  upon  demur- 
rer, as  upon  verdict,  if  a  plea  in  bar  had  before  been 
filed,  for  in  plea^  puis  darrein  continuance,  there 
can  be  no  judgment  to  answer  over.* 

These  pleas  are  a  waiver  of  all  former  pleas  f  and 
if  the  matter  pleaded  be  found  against  the  defendant, 
it  is  a  confession  of  the  whole  declaration.'^ 

These  pleas  may  be  pleaded  at  any  stage  of  the 
cause,  before  the  jury  have  returned  their  verdict; 
even  after  they  have  left  the  court  to  consider  of  it.' 

The  offer  of  this  plea  is  a  matter  of  right,  it  is  said, 
and  the  court  cannot  refuse  to  deceive  it.*    It  cannot. 


*  Bull.  N.  P.  310.    Bro.  Ab.  Cominuance.  pi.  57. 

»  Freem.  252.    Gilb.  C.  P.  105.    Alleyn,  Ca    1  ChitL  Plead.  635. 
Rtnner  et  al.  v.  Marshall^  1  Wheat.  Rep.  215. 
»  1  Salk.  178.  pi.  5.    1  Chiit.  Plead.  636.    2  Tidd'a  Pract  765. 

*  Cro.  E.  49.    3  Black.  Cora.  317. 

*  2  Esp.  N.  P.  577.  Broome  v.  Beardsleyy  3  Caines'  Rep.  172.  12 
Johns.  Rep.  218.  Bull.  N.  P.  310.  1  Chitt.  Plead.  637.  2  Dunlap's 
Pract  623. 

'  Broome  Y.  Beardsley,  3  Caines'  Rep.  172.  1  Arch.  Pract.  200,  and 
cases  cited. 
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however,  be  pleaded  after  a  demurrer,  nor  after  a  ver- 
dict,' nor  after  referees  have  reported,  for  a  reference 
b  a  substitute  for  a  trial  by  jury.* 

The  proper  course  for  the  plaintiff,  if  he  wish  to 
avail  himself  of  the  objection,  that  the  plea  was  not 
pleaded  in  season  is,  by  motion  to  set  it  aside,  and  not 
by  demurrer  f  —  and  it  rests  in  the  discretion  of  the 
court,,  to  receive  it  or  not,  even  after  more  than  one 
term,  between  the  time  that  the  matter  of  the  plea 
arose,  and  the  coming  in  of  the  plea ;  and  this  discre- 
tion is  governed  by  extrinsic  circumstances,  which 
cannot  appear  on  the  face  of  the  plea.* 

Great  certainty  is  required  in  pleas  puis  darrein 
continuance.  It  is  not  only  necessary  to  aver,  that 
the  fact  relied  on,  happened  since  the  last  canttnuanccy 
but  the  time  and  place  should  be  specified,  and  the 
same  rules  are  to  be  observed,  as  in  other  pleas,  as  to 
averments,  proferts,  &/C.* 

These  pleas  must  be  made  and  filed,  in  the  manner 
which  has  been  stated  of  pleadings  generally.  They 
are  not  required  with  us,  as  in  the  English  practice,* 
to  be  verified  by  affidavit. 


^  Broome  v.  BearMey,  3  Gaines^  Rep.  172.    1  Arch.  Pract.  SOO,  and 
cases  cited. 
'  1  Paine  &  Duer.  Pract.  508.  and  cases  cited. 
'  1  Wend.  Rep.  228. 

^  1  Paine  &  Duer.  Pract  509,  and  cases  cited. 
*  2  Tidd's  Pract.  766,  767. 
•Ibid,  767. 
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CHAPTER  X. 
Staying  Proceedings. 

It  is  common,  in  England,  for  the  defendant,  where 
he  admits  the  claim  of  the  plaintiff,  to  the  extent  set 
forth  in  the  writ,  to  move  for  a  stay  of  proceedings^ 
upon  the  payment  of  debt  and  costs,  to  save  expense. 
In  practice  here,  a  defendant  accomplishes  the  same 
object,  by  being  defaulted,  and  moving  to  have  judg- 
ment entered,  which  can  be  done,  at  any  day  of  the 
term. 

By  Stat.  1829.  fh.  128.  s.  3.  it  is  provided,  that 
where  a  second  action  is  brought  by  any  party,  his 
executor,  administrator,  or  assignee,  before  the  costs 
upon  a  nonsuit,  in  a  previous  one,  brought  by  the 
same  party,  for  the  same  cause  of  action,  have  been 
paid,  the  court  or  justice,  before  whom  such  second 
action  is  pending,  shall  have  power  to  order  further 
proceedings  therein  to  be  stayed,  until  the  costs  of  such 
former  suit  have  been  paid ;  and  m  default  of  payment, 
may  order  such  action  to  be  dismissed. 

This  will  be  done,  on  motion  by  the  defendant ;  but 
the  court  will  not  receive  the  application,  until  an  ex- 
ecution shall  have  been  issued  for  such  costs,  and  pay- 
ment thereof  demanded  of  the  party,  or  of  the  attor- 
ney, prosecuting  such  second  suit.* 


*  Vide  Mdchcart  et  al.  v.  Halaey  et  d.  3  Wils.  Rep.  ]49.    Dot  ex.  d. 
Walker  v.  SUvenson,  3  Bos.  &  Pul.  Rep.  22.     Cuyler  v.  Vandenotrk^  1 
Johns.  Cas.  247.    Perkina  v.  Hinman^  19  Johns.  Rep.  237.    Jackson  ex. 
d.  Men  el  al.  r.  CarpenUfj  3  Cowen.  Rep.  22. 
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In  the  case  of  an  bjunction  from  the  Court  of  Chan- 
cery, upon  proceedings  at  law,  though  the  injunction 
operates  upon  the  parties  only,  yet  it  has  been  settled 
as  a  general  rule,  that  courts  of  common  law  will 
take  notice  of  it,  for  the  purpose  of  promoting  the  ends 
of  justice,  and  of  preserving  harmony  between  the 
two  courts.* 

So  where  the  court  order  a  new  indorser  to  the  writ, 
in  cases  where  one  is  required,  on  account  of  the  in- 
sufficiency of  the  original  indorser,  the  proper  course 
would  seem  to  be,  to  stay  proceedings,  until  the  order 
is  complied  with.* 

So  in  an  action  of  trespass,  for  an  assault  and  bat- 
tery, where  an  indictment  against  the  same  defendant 
is  pending  at  the  same  term,  the  court  will  stay  pro- 
ceedings in  the  former,  during  the  term,  in  which  the 
latter  is  triable. 

So  where  an  action  is  brought,  pending  a  reference, 
which  it  has  been  agreed  shall  operate  as  a  stay  of 
other  legal  proceedings,  or  otherwise  contrary  to  good 
£iith,  the  court  will  not  suffer  the  plaintiff  to  proceed 
in  it.® 

So  where  an  action  is  brought  without  authority.* 


^  Hoyi  V.  GtUton  et  al.  13  Johns.  Rep.  139. 

*  Vide  2  Paine  &  Duer.  Pract  96. 

»  1  Tidd'B  PiBct  437. 

*Jb\d.    1  Paine  &  Duer.  Pract  195. 
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CHAPTER   XL 


Appeal. 


There  is  no  instance  at  common  law,  of  an  appellate 
court  retrying  a  cause  by  jury,  except  where  the 
former  judgment  has  been  reversed  or  annulled.  The 
practice  is  almost  peculiar  to  New  England,  few  inno- 
vations upon  the  common  law  having  been  made  in 
this  respect,  in  the  other  states  of  the  Union.' 

In  1642,  an  ordinance  was  passed,  providing  for 
appeals ;  but  the  court  appealed  to,  was  to  try  the 
cause  upon  the  same  evidence,  which  was  offered  at 
the  former  trial.  By  Stat.  7.  Wm.  III.  c.  8.  and  by 
other  statutes,  passed  immediately  after,  the  right  to 
offer  new  evidence  was  given,  and  appeals  were  put 
upon  the  footing,  on  which  they  now  stand. 


Sect.  I.    In  what  Cases  an  Appeal  Lies. 

From  justices  of  the  peace.  An  appeal  lies  from 
the  judgment  of  justices  of  the  peace,  in  any  civil 
action,  where  the  defendant  has  appeared  and  plead- 
ed.* By  Stat.  1809.  ch.  108.  s.  36.  the  right  of  ap- 
peal,  in  prosecutions  for  militia  fines,  is  restricted  to 
cases,  where  the  justice  adjudges  a  forfeiture  of  more 
than  ten  dollars. 


^  United  States  v.  ffonaon^  1  Gal.  Rep.  5.     fVetherbee  v.  Johnson  et 
al  14  Mass.  Rep.  412. 
'  Stat.  1783.  cb.  42.  s.  6. 
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Where  the  title  to  real  estate  is  put  in  issue,  the 
justice  cannot  proceed,  but  the  party  putting  the  same 
in  issue,  is  quasi  the  appellant,  and  the  case  is  carried 
to  the  Court  of  Common  Pleas,  in  the  same  mann^, 
as  if  it  had  been  tried,  and  judgment  rendered  thereon 
by  the  justice.* 

From  judges  of  probate.  An  appeal  lies  from  any 
order,  sentence,  decree,  or  denial  of  any  Judge  of 
Probate.^  This  extends  to  decrees  on  subjects  within 
the  discretion  of  the  judge,  as  well  as  on  others ;  as  if 
he  refuse,  on  the  petition  of  creditors,  to  extend  the 
time  for  presenting  claims  against  an  insolvent  estate.* 
But  no  appeal  lies  from  a  decree  authorizing  an  action 
on  a  probate  bond,  as  a  decree  is  unnecessary  in  such 
case ;  it  is  sufficient,  if  he  assent.  But  if  he  refuse 
to  deliver  over  the  bond  on  application,  this  will  be  a 
denial,  from  which  an  appeal  may  be  taken.* 

Appeals  from  the  probate  court  are  constantly  made 
from  interlocutory  decrees,  and  from  decisions  with  re- 
gard to  particular  portions  of  causes ;  as,  for  instance, 
from  a  decree  that  administration  shall  be  granted,*  or 
that  an  administrator  shall  answer  interrogatories.® 

From  Court  of  Common  Pleas.  An  appeal  lies 
from  the  judgment  of  the  Court  of  Common  Pleas,  in 
any  real  or  personal  action,  wherein  any  issue  has 
been  joined,  in  which  the  debt  or  damage  demanded, 
exceeds  the  sum  of  one  hundred  dollars  f  and  from 


*  Stat  1783.  ch.  42.  s.  2. 

*  Stat.  1817.  ch.  190.  s.  7. 

»  WaUcar  V.  Lyman,  6  Pick.  Rep.  458.    Vide  PicquH,  AppH.  5  Pick. 
Rep.  65.    Arms  et  al.  v.  Lifmanj  5  Pick.  Rep.  210. 

*  Janes,  AppH.  8  Pick.  Rep.  121. 

*  SUbhina  v.  Pcdmer,  4  Pick.  Rep.  41.  n. 

'  Saxton  V.  Chamherlainj  6  Pick.  Rep.  422. 
'  Stat.  1820.  ch.  79.  s.  4. 
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judgments  upon  any  issue  in  law,  or  case  stated  by  the 
parties,  unless  otherwise  agreed  by  them,  if  not  ori- 
ginally commenced  before  a  justice  of  the  peace.* 

By  Stat.  1785.  ch.  48.  in  actions  of  account,  the 
defendant  may  appeal  from  the  judgment  that  he  shall 
account ;  if  he  do  not,  but  proceeds  to  account,  and 
afterwards  appeals  from  the  final  judgment,  he  shall 
not  question  the  former  judgment  to  account. 

By  Stat.  1786.  ch.  53.  s.  3,  4,  in  all  actions  and 
petitions  for  partition,  the  defendant  may  appeal  from 
the  interlocutory  judgment  that  partition  be  made; 
and  if  he  do  not,  he  shall  not  afterwards,  on  an  appeal 
from  the  Jinal  judgment,  upon  the  return  of  the  com- 
missioners, question  the  propriety  of  the  interlocutory 
one. 

By  Stat.  1784.  ch.  28.  s.  8.  either  party  may  appeal 
from  a  judgment  upon  abatement,  or  demurrer,  with- 
out any  further  proceedings  in  the  Court  of  Common 
Pleas.  This  does  not  embrace  cases  originally  com- 
menced before  a  justice  of  the  peace.^ 

By  Stat.  1797.  ch.  63.  s.  2.  upon  complaints  by 
the  owners  of  lands  flowed  by  mill-dams,  if  the  de- 
fendant shall  by  plea  deny  the  complainant's  allega- 
tions or  title,  or  shall  claim  a  right  to  flow  without 
damages,  or  for  an  agreed  compensation,  either  party 
may  appeal  from  the  judgment  of  the  Court  of  Com- 
mon Pleas,  on  any  issue  of  fact  or  law  resulting  there- 
from. 

By  Stat.  1798.  ch.  77.  s.  2.  appeals  may  be  made 
from  the  judgment  of  the  Court  of  Common  Pleas, 


»  Stat  1820.  ch.  79.  s.  6.    Belcher  v.  JFard  d  d.  5  Pick.  Rep.  278. 
»  Befcfcer  v.  Ward  etd.5  Pick.  Rep.  278. 


438  TO  WHAT  COURTS  APPEALS  ARE  MADB.  [bOOKII. 

on  bUls  in  equity^  for  the  redemption  of  mortgaged 
premises. 


Sect.   II.      To  what  Courts  Appeals  are 

MADE. 

From  judgments  of  justices  of  the  peace,  and  of  the 
Court  of  Common  Pleas,  appeals  are  made  to  the  next 
term  of  the  Court  of  Common  Pleas,  and  Supreme 
Judicial  Court  respectively.  Where  the  Court  of 
Common  Pleas,  at  the  term  at  which  an  appeal  is 
claimed,  continues  in  session  subsequent  to  the  sitting 
of  the  Supreme  Court,  or  is  adjourned  to  a  day  sub- 
sequent, the  appeal  may  be  entered  at  the  term  of  the 
Supreme  Court,  which  commences  after  the  day  on 
which  the  appeal  is  claimed  and  perfected. 

Appeals  from  the  judge  of  probate,  are  required  to 
be  entered  and  proceeded  upon,  at  the  term  of  the 
Supreme  Court,  which  shall  be  holden  next  after  the 
expiration  of  thirty-four  days,  after  the  appeal  is 
made,^  reckoning  the  day  on  which  the  appeal  is  claim- 
ed, as  one.^ 


Sect.  III.     Requisites  to  an  Appeal. 

The  Stat.  1820.  ch.  79.  s.  4.  contemplates  several 
requisites  to  an  appeal. 


^  Stat  1817.  ch.  190.  s.  7. 

»  Wkeder  et  al.  v.  Bent,  4  Pick.  Rep.  167. 

Note.  For  the  modes  of  carrying  cases  from  Slate  courts  to  the  courts 
of  the  United  States,  vide  ante  Book  I.  pages  7  and  10,  —  and  Weiherbu 
V.  Johnsan  et  at.  14  Mass.  Rep.  413. 
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1.  It  must  be  in  an  action  real  or  personal;  and 
it  extends  only  to  civil  suits  commenced  by  torit,  and 
not  to  proceedings  upon  complaints  authorized  by 
particular  statutes,  where  no  appeal  is  expressly 
given.' 

No  appeal  lies,  therefore,  from  an  order  of  the  Court 
of  Common  Pleas,  for  assessing  the  relations  of  a  pau- 
per, for  his  support  under  the  Stat.  1 793.  ch.  69.  s.  3.^ 
Nor  from  an  order  discharging  a  servant  or  apprentice 
from  his  master,  pursuant  to  Stat.  1 793.  ch.  69.  s.  5.' 

2.  In  appeals  from  the  Court  of  Common  Pleas,  in 
personal  actions,  the  ad  damnum  must  exceed  one 
hundred  dollars.  If  the  ad  damnum  exceed  that 
sum,  an  appeal  lies,  although  the  claim  set  forth  in 
the  declaration  be  for  a  less  sum.  So,  on  the  other 
hand,  if  the  ad  damnum  be  less,  and  the  plaintiff  re- 
cover a  judgment  for  more,  no  appeal  lies.* 

An  action  for  trespass  quare  clausum  fregit^  or 
for  any  other  cause,  in  which  the  defendant  pleads 
title,  whether  originally  commenced  in  the  Court  of 
Common  Pleas,  or  before  a  justice  of  the  peace,  is  a 
real  action,  within  the  meaning  and  provision  of  Stat. 
1820.  ch.  79.  in  which  an  appeal  lies.^ 

3.  There  must  have  been  an  issue  jomed  between 
the  parties.  If  the  action  be  dismissed  on  motion,  or 
otherwise  disposed  of,  the  remedy  is  by  exceptions.® 

There  must  be  an  issue  in  technical  form,  or,  at 


^  Lowdl  Y.  Spring,  6  Mass.  Rep.  398. 
^  Mmtudut  y.  CoUon,  14  Mass.  Rep.  243. 
'  SmUh  et  dL  v.  HMard,  11  Mass.  Rep.  24. 

*  C^umberkdn  y.  Cochran,  8  Pick.  Rep.  522. 

*  Blood  V.  Kempf  4  Pick.  Rep.  169.    Davii  ▼.  Mauon,  4  Pick.  Rep. 
156. 

'  Vide  Bills  of  Exceptions,  Chap.  XII.  supra. 
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least,  the  pleadings  must  be  in  such  a  form  as  to  pre- 
sent a  question  of  fact,  to  be  tried  by  a  jury,  or  a 
question  of  law  to  be  decided  by  the  court,*  as  upon 
demurrer.*  But  in  a  trustee  process,  the  declaration 
of  the  supposed  trustee,  that  he  has  no  goods,  &c. 
and  the  examination  by  the  plaintiff,  constitutes  an 
issue  within  the  statute,  and .  either  party  may  appeal 
from  the  decision,. although  the  defendant  in  the  cause 
may  not  have  appeared.® 

4.  It  is  necessary  that  there  should  have  been  a 
judgment,  and  this,  except  in  cases  specially  exempted 
by  statute,  viz.  abatement,  demurrer,  partition,  and 
account,  must  be  a  final  judgment.  No  appeal  lies, 
therefore,  from  interlocutory  decrees,  or  proceedings; 
as,  for  instance,  if  the  court  should  order  a  new 
indorser  to  be  furnished,  or  grant  an  amendment, 
or  refuse  to  dismiss  the  action,  or  to  nonsuit  the 
plaintiff.* 

But  any  final  disposition  of  the  case,  or  sendmg  the 
parties  out  of  court,  will  be  sufficient  to  sustain  an 
appeal ;  as  where  the  Court  of  Common  Pleas  arrests 
the  judgment,  and  so  renders  none;*  or  where  an 
action  is  dismissed  without  costs,  because  the  writ  is 
lost  fi*om  the  files,®  or  for  want  of  an  indorser. 

The  provision  of  the  statute  is  not  confined  to  a 
technical  judgment,   in  which  an  execution    might 


^  PuTTple  V.  Clark  d  cd.  5  Pick.  Rep.  206.     Wood  v.  iloM,  11  Mass. 
Rep.  271,  275.    2  Greenleaf  Rep.  310. 
»  Stat.  1820.  ch.  79.  s.  4.    Belcher  r.  Ward  rf  d.  5  Pick.  Rep.  278. 

*  Richards  v.  Mm  ifTr.S  Pick.  Rep.  405. 

*  Lamphear  v.  Lamprey,  4  Mass.  Rep.  107. 

*  Bemis  v.  Faxon,  2  Mass.  Rep.  141. 

*  GUbreOi  v.  Broum  et  al,  15  Mass.  Rep.  178. 
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issue,  but  extends  to  any  final  determination  of  an 
action,  whether  by  order  or  judgment.* 

The  Stat  of  1782.  ch.  11.  originally  creating  the 
Court  of  Common  Pleas,  is  not  repealed,  by  the  sub- 
sequent statutes,  except  so  far  as  they  embrace  the 
same  matters ;  and  the  general  right  of  appeal  given 
in  the  first  statute,  still  remains^  where  not  since  re- 
stricted. Thus  in  actions  of  replevin,  and  in  writs 
de  homine  replegiando,  where  there  is  no  ad  dani' 
num^  an  appeal  lies.^ 


Sect.  IV.    Incidents  to  an  Appeal. 

Who  may  appeal.  In  courts  of  law,  either  party 
of  record  may  appeal. 

In  the  case  of  several  plaintiffs,  they  must  all  join 
in  the  appeal ;  but  where  there  are  several  defendants, 
or  other  parties  connected  on  the  record  with  the 
suit,  any  one  may  appeal,  though  the  others  do  not, 
or  should  dissent ;  thus,  trustees,  or  persons  claim- 
ing by  assignment,  goods  or  effects  in  the  hands  of 
trustees,  or  creditors  in  the  subsequent  suits,  who 
are  admitted  to  defeat  fi-audulent  attachments,  may 
appeal.* 

An  appeal  from  a  decree  of  a  Judge  of  Probate, 
can  be  made  only  by  some  person  interested,  or  by  his 
executor  or  administrator.^  And  it  has  been  holden, 
that  a  mere  debtor  to  an  intestate,  is  not  interested  in 


^  Tappan  v.  Brtien,  5  Macs.  Rep.  193.     Wood  v.  RosSf  11  Mass.  Rep. 
271.    Raihbime  v.  Rathbone,  4  Pick.  Rep.  89. 

*  Wood  V.  Ross,  11  Mass.  Rep.  271. 

»  Stat  1817.  ch.  148.  s.  1.    Stat.  1823.  ch.  142.  a.  5, 

*  Dofcning  y.  Porter,  9  Mass.  Rep.  386. 

56 
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the  proceedings  respecting  the  admmistration  upon  the 
estate,  and  cannot  appeal  from  a  decree,  granting  such 
administration.^ 

Where  the  intestate  left  a  widow  and  child,  and  the 
child  afterwards  died,  and  administration  was  then 
granted  on  the  estate  of  the  father,  tp  one  of  his 
creditors,  it  was  holden,  that  a  brother  of  the  intestate 
could  not  appeal  from  this  decree,  the  widow,  as  heir  ' 
of  the  child,  being  the  only  person  interested,^ 

Time  of  claiming  an  appeal.  By  the  colony  law 
of  1661,*  giving  a  right  of  appeal,  it  is  provided,  that 
it  may  be  claimed  at  any  time  before  execution  is 
granted,  which  shall  not  be  until  twelve  hours  after 
judgment  is  rendered. 

In  the  statute  regulating  appeals  from  justices  of 
the  peace,*  no  time  is  fixed  within  which  an  appeal 
from  their  judgments  may  be  claimed.  It  has  been 
decided,  however,  in  the  Court  of  Common  Pleas,  that 
an  appeal  from  a  justice,  not  made  until  the  day  after 
judgment  was  rendered,  though  before  execution  had 
issued,  and  within  twenty-four  hours  after  the  rendition 
of  judgment,  could  not  be  sustained.^  But  an  appeal, 
claimed  at  any  time  during  the  day  on  which  the 
judgment  was  rendered,  would  probably  be  sustained, 
it  being  the  common  practice,  to  consider  the  whole 
of  the  return  day,  or  the  day  of  trial,  before  a  justice, 
as  the  session  of  the  court,  and  to  allow  the  party 
claiming  the   appeal  within  that   time,  twenty-four 


*  Swan  V.  Picqttetj  3  Pick.  Rep.  443. 

*  Slehhins  v.  Palmer,  4t  Pick.  Rep.  41,  note, 
'  Anc.  Charters,  &c.  46. 

*  Stat.  1783.  ch.  42. 

*  Leonard  v.  Doxons,  C.  C.  P.  1826.  Mas. 
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hours  from  the  rendition  of  judgment  to  find  his  sure- 
ties, and  to  recognize  to  prosecute  his  appeal,  &c. 

An  appeal  may  be  claimed  from  a  decree  of  the 
Judge  of  Probate,  at  any  time  within  one  calender 
month  from  the  time  of  rendering  the  decree.* 

In  the  statute,^  regulating  appeals  from  the  Court 
of  Qymmon  PleaSy  nothing  is  expressly  enacted,  as 
to  the  time  when  an  appeal  must  be  claimed ;  but  as 
the  party  is  required  to  recognize  to  prosecute  his 
appeal,  it  is  obviously  necessary  that  it  should  be  done 
durmg  the  term  of  the  court,  at  which  the  verdict  or 
judgment  is  rendered ;  and  such  is  the  practice. 

Mode  of  claiming  an  appeal.  No  written  motion 
is  necessary  for  the  purpose  of  claiming  an  appeal.  It 
is  sufficient  to  make  the  claim  before  the  clerk,  who 
enters  the  fact  upon  the  docket ;  nor  is  it  necessary, 
that  the  other  party  should  be  notified. 

In  an  appeal  from  the  decree  of  a  Judge  of  Probate, 
filing  the  reasons  of  the  appeal  within  one  month  from 
the  time  of  making  the  decree,  is  a  claim  of  appeal 
within  the  statute.^ 

Duty  of  the  appellant.  Before  the  appeal  can  be 
allowed,  the  appellant  from  the  judgment  of  a  justice 
of  the  peace,  must  "  recognize  with  one  or  more  sure- 
ties, in  such  sum  not  exceeding  ten  pounds,  as  the 
justice  shall  order,  to  pay  all  intervening  damages  and 
costs,  and  to  prosecute  his  appeal  with  effect.* 

In  appeals  from  justices,  where  the  title  to  real  estate 


*  Stat.  1817.  ch.  190.  s.  7.    Stat  1783.  ch.  46.    Hunt  fy  vx.  v.  Hdden, 
2  Mass.  Rep.  170.    Avery  et  al.  v.  PixUy,  4  Mass.  Rep.  460. 

'  Stat.  1820.  ch.  79.  s.  4. 

*  Avery  et  al.  v.  PixUy,  4  Mass.  Rep-  460. 
^  Stat  1783.  ch.  42.  s.  6. 
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is  brought  into  question  by  the  pleadings,  the  sum  in 
which  the  party  must  recognize,  is  left  by  the  statute, 
discretionary  with  the  justice/ 

In  the  Probate  Courts  the  appellant  must,  within 
ten  days  after  claiming  the  appeal,  give  a  bond,  and 
file  it  in  the  probate  office,  for  the  prosecution  of  the 
appeal  with  effect,  and  for  paying  all  intervening  dam- 
ages and  costs,  and  such  further  costs,  as  the  Supreme 
Court  of  Probate  shall  tax  against  him.  Within  ten 
days  after  the  bond  is  given,  he  must  file  the  reasons 
of  his  appeal  in  the  Probate  Court,  and  must  serve  the 
adverse  party  or  parties,  with  an  attested  copy  of 
such  reasons,  ^urfeen  days  at  least  before  the  sittmg 
of  the  Supreme  Court.^ 

No  provision  is  made,  as  to  the  penal  sum  for 
which  the  bond  shall  be  given,  or  that  the  appel- 
lant shall  furnish  a  surety  or  sureties  in  the  bond; 
nor,  if  the  sufficiency  of  the  bond  be  in  any  re- 
spect questioned,  is  there  any  power  given  to  decide 
upon  it. 

In  the  Churt  of  Common  Pleas,  the  appellant  must, 
during  the  term  of  the  court,  at  which  the  appeal  is 
claimed,  **  recognize  wuth  sufficient  surety  or  sureties, 
to  the  adverse  party,  in  a  reasonable  sum,  to  prose- 
cute his  appeal  to  the  court  appealed  to,  and  to  pay 
all  such  costs  as  may  arise  after  the  appeal,''  as  shall 
be  recovered  against  him.^ 

The  party  need  not  personally  appear  to  recognize, 
but  may  do  it  by  attorney.* 


'  Stat.  1783.  ch.  42.  s.  2. 

'Stat.  1817.  ch.  190. 8.  7. 

»  Stat.  1820.  ch.  79.  s.  4. 

*  Adorns  et  al.  \,  Robinson  et  cH.  1  Pick.  Rep.  461. 
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The  appellant  must,  in  all  cases,  produce  at  the 
court  appealed  to,  copies  of  the  case^  and  must  duly 
enter  the  appeal.' 

Proceedings  inhere  an  appeal  fails  through  accv- 
dent.  By  Stat.  1791.  ch.  17.  s.  1.  where  by  reason 
of  any  accident,  mistake,  or  unforeseen  cause,  an  ap- 
peal from  the  Court  of  Common  Pleas,  is  not  entered 
at  the  proper  term  of  the  Supreme  Judicial  Court, 
that  court  may,  at  their  discretion,  on  petition  pre- 
sented within  one  year  from  the  time  when  the  appeal 
ought  to  have  been  entered,  order  such  appeal  to  be 
entered,  at  any  other  term  of  the  court,  and  shall  try 
the  same,  as  if  it  had  been  entered  at  the  proper  term ; 
but  the  attachment  and  bail  on  the  original  writ,  are 
to  remain  discharged. 

By  sect.  3.  of  the  same  statute,  and  by  Stat.  1822. 
ch.  61.  the  Court  of  Common  Pleas  have  the  same 
powers,  respecting  appeals  from  judgments  rendered 
by  justices  of  the  peace. 

No  provision  is  made  for  cases  where,  by  accident, 
an  appeal  is  not  duly  claimed;  the  remedy  in  such 
case,  if  any,  must  be  under  the  general  power  to  grant 
reviews. 

By  Stat.  1817.  ch.  190.  s.  8.  where,  by  accident, 
mistake,  or  otherwise,  a  party  shall  not  have  ap- 
pealed from  a  decree  of  the  Judge  of  Probate  the 
Supreme  Court,  upon  petition  within  one  year  after 
the  decree  is  made,  and  after  notice  to  the  parties 
interested,  may  grant  an  appeal,  if  it  shall  appear, 
that  the  petitioner  has  not  lost  his  appeal  by  his  own 
neglect. 


»  Vide  Book  I.  Chap.  XVII. 
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It  was  holden,  in  Amherst  Academy  v.  John- 
8on^^  that  where  an  appeal  was  regularly  made, 
but  notice  of  the  reasons  was  not  seasonably  serv- 
ed on  the  adverse  party,  the  case  was  within  this 
statute,  and  that  the  omission  to  serve  them,  through 
the  negligence  of  the  attorney,  was  not  such  a  neg- 
lect of  the  party,  as  to  deprive  him  of  the  benefit  of 
the  statute. 

The  same  provisions  are  made,  in  the  case  of  ap- 
peals from  the  Court  of  Common  Pleas,  and  from  jus- 
tices, with  regard  to  coroplaintsforaflSrmation  of  judg- 
ment, which  are  through  accident,  not  made  in  season ; 
but  none  with  regard  to  such  complaints  in  probate 
cases.  These  latter,  however,  might  be  considered  to 
come  within  the  equity  of  the  statutes. 

Effect  of  an  appeal.  From  the  moment  when  an 
appeal  is  properly  claimed  and  allowed,  the  judgment 
appealed  from  becomes  wholly  inoperative,  and  no 
execution  can  issue  upon  it ;  nor  can  it  be  the  founda- 
tion of  an  action  of  debt,  or  a  bar  to  another  action 
for  the  same  cause,  even  if  the  appellant  fail  to  enter 
or  prosecute  his  appeal.^  If  an  appellant  do  not  enter 
his  appeal,  the  remedy  of  the  appellee  is,  to  complain 
of  his  neglect,  and  pray  affirmation  of  the  judgment 
appealed  from. 

The  effect  is  the  same,  if  the  appeal,  when  duly 
claimed,  be  not  allowed.  The  appeal  is  valid;  and 
although  the  court  below  decide  that  it  is  not,  and  re- 
ftise  to  receive  the  recognizance  of  the  party,  and  pro- 
ceed to  judgment  and  execution,  yet  the  court  above 


'  Hampshire  S.  J.  C.  Sept.  T.  1823.  Mss. 
'  CampheU  v.  Houmrd,  5  Mass*  Kep.  376. 
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will  sustain  the  appeal,  and  take  the  proper  measures 
to  give  it  elSfect.* 

But  if  an  appeal  be  claimed  in  a  case  not  author- 
ized by  law,  it  will  be  dismissed,  and  the  judgment 
below  remain  in  full  force.*  The  appeal,  in  such  a 
case,  is  a  mere  nullity,  even  if  it  should  be  allowed ; 
the  case  remains  where  it  was,  and  all  proceedings 
upon  it,  in  the  court  above,  are  erroneous ;  and  if  in 
such  cases,  the  appellant  fail  to  produce  the  papers, 
and  enter  the  appeal,  the  court  above  will  not, 
on  complaint  of  the  appellee,  affirm  the  decision 
appealed  from,  or  allow  costs.  The  recognizance 
of  the  appellant  in  the  court  below  to  prosecute, 
is  void,  and  he  cannot  suffer  by  not  fulfilling  its 
condition.® 

In  actions  at  common  law,  an  appeal  necessarily 
removes  the  whole  case.  If  one  defendant  be  de- 
faulted, and  the  other  appeals,  or  if,  in  a  trustee  pro- 
cess, the  principal  be  defaulted,  and  the  trustee  appeal, 
and  vice  versUy  the  party  appealing  carries  the  rest 
with  him. 

All  such  actions  are  in  general  tried  on  the  ap- 
peal, without  any  reference  to  the  proceedings  in  the 
court  below.  Thus  the  plaintiff  may  move  for  a 
new  indorser,  or  the  defendant,  to  have  the  action 
dismissed,  or  to  plead  double,  or  in  abatement, 
although  the  same  motions  were  overruled,  in  the 
court  below ;  and  a  plea  to  the  action,   or  fiirther 


^  Bemis  y.  Jknm,  2  Mase.  Rep.  141.  Lamphtar  v.  Jjomprey,  4  Mass. 
Rep«  107. 

*  Comnumwealth  y,  Munnger,  4  Man.  Rep.  462,  471. 

'  Campbdl  v.  Hmcardy  5  Mass.  Rep.  376.  fFetherUe  y.  Johnson  ei 
al.  14  Mass.  Rep.  412.    2  New  Hamp.  Rep.  223. 
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proceedings  of  any  kind  will  be.no  waiver  of  the 
objection,  although  no  exceptions  were  taken  in  the 
court  below.* 

Where,  however,  one  defendant  is  defaulted,  in  the 
court  below,  and  the  other,  after  a  trial,  appeals,  it  has 
not  been  considered,  that  the  cause  could  be  open  for 
trial  on  appeal,  as  to  both.  And  in  some  cases,  an 
order,  though  erroneous,  cannot  be  reversed,  where 
it  has  been  executed ;  thus,  an  order  to  furnish  a  new 
indorser,  or  to  exhibit  books  or  papers  for  the  in- 
spection of  the  adverse  party,  although  objected  to, 
cannot  be  annulled,  if  they  have  been  complied  with. 
And  in  partition  and  account,  if  the  cause  have  pro- 
ceeded to  final  judgment  in  the  court  below,  on  an 
appeal  therefrom,  the  interlocutory  decrees  cannot  be 
re-examined. 

If  the  appellant  omit  to  enter  his  appeal,  it  does 
not  revive  or  restore  the  judgment  appealed  fi-om,  for 
that  is,  to  all  intents  and  purposes,  vacated.  Even  a 
judgment  in  favor  of  a  defendant,  from  which  the 
plaintiff  has  appealed,  can  never  be  pleaded  as  a  bar 
to  a  new  action;  and  to  obtain  the  benefit  of  the 
former  proceedings,  the  appellee  must  present  a  com- 
plaint to  the  court  appealed  to,  at  the  term  when  the 
appeal  ought,  in  due  course,  to  have  been  entered, 
praying  that  the  former  judgment  be  affirmed.  In- 
stead, however,  of  its  being  the  affirmation  of  a  former 
judgment,  it  is  in  fact  a  new  judgment  for  the  same 
thing. 

In  cases  where  the  defendant  appeals  fi-om  a  jus- 
tice of  the  peace  to  the  Court  of  Common  Pleas, 
and  foils  to  enter  his  appeal,  the  plaintiff  has  judg- 

'  Raihbone  v.  Rathhone,  4  Pick.  Rep.  89. 
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ment  for  his  demand,  as  ascertained  by  the  former 
judgment,  and  for  interest  by  way  of  damages. 

In  appeals  from  the  Judge  of  probate,  the  decree  is 
sunply  affirmed  without  damages.*  In  some  cases, 
the  decree  of  affirmation  is  remitted  to  the  Judge  of 
probate,  for  further  proceedings;  in  others,  it  re- 
mains  and  takes  effect,  as  a  judgment  of  the  court  ap- 
pealed to. 

'  Raihbone  v.  Eaihhone,  4  Pick.  Rep.  89. 


57 
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CHAPTER  XIL 

Exceptions  and  Bills  of  Exceptions. 

By  Stat.  West,  2.  c.  31.  (13.  Ed.  I.)  if  the  judge 
who  tries  the  cause,  mistake  as  to  the  l?iw,  the  coun- 
sel of  either  side  may  require  him  to  sign  and  seal  a 
bill  of  exceptions,  stating  the  point  in  which  he  is  sup- 
posed to  err. 

In  the  English  practice  under  this  statute,  the  ex- 
ceptions must  be  to  the  direction,  or  decision  of  the 
judge,  upon  some  point  of  law,  either  in  admitting  or 
refusing  evidence,  or  a  challenge,  or  upon  some  point 
of  law  arising  upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.*  The  bill  of  excep- 
tions must  be  tendered  at  the  trial,  —  and  the  sub- 
stance of  it  reduced  to  writing,  at  the  time  the  objec- 
tion is  made,  though  it  need  not  then  be  reduced  to 
form.'  If  the  exceptions  be  truly  stated  in  the  bill, 
the  judge  should  then  affix  his  seal  to  it ;  and  if  he 
refuse,  a  writ  is  given  to  compel  him.*  The  bill  of 
exceptions  being  thus  sealed,  both  parties  are  concluded 
by  it,  as  to  the  truth  of  the  matters  it  contains.  When 
the  bill  of  exceptions  has  been  completed,  and  judg- 
ment given  on  the  verdict,  a  writ  of  error  is  brought, 
to  present  the  question  to  a  court  of  error,  as  it  cannot 
be  determined  by  the  court,  in  which  the  record  is 
made  up.     Upon  the  return  of  the  writ  of  error,  the 


*  Bull.  N.  p.  316. 

•  Ibid. 

'  3  Black.  Gomm.  372. 
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j  udge  is  called  upon  to  confess,  or  deny  his  seal.*  If 
he  confess  it,  the  bill  of  exceptions  and  all  the  pro- 
ceedings are  entered  upon  the  record,  —  the  party 
ass  igns  his  errors,  —  and  the  court  proceed  to  deter- 
mine  the  question^*  The  judgment  on  the  writ  is, 
that  the  former  judgment  be  either  affirmed,  or  re- 
versed. 

The  Stat.  West  2.  forms  a  part  of  our  common 
law,  and  the  right  has  frequently  been  exercised 
in  our  practice.  It  has,  however,  been,  m  a  great 
measure,  superseded  in  England,  by  motions  for  new 
trials,  and,  in  this  state,  by  the  statute  provisions  re- 
specting exceptions. 

By  Stat.  1804.  ch.  105.  s.  5.  it  is  provided,  "that 
whenever  the  Supreme  Court  shall  be  holden  by  any 
one  of  the  justices  thereof,  it  shall  be  lawful  for  any 
party,  thinking  himself  aggrieved  by  any  opinion,  di- 
rection, or  judgment  of  the  said  justice,  in  any  action 
or  process  of  a  civil,  or  criminal  nature,  to  allege  ex- 
ceptions to  the  same,  at  the  term  of  said  court,  when 
such  opinion,  direction,  or  judgment  shall  be  given  or 
pronounced :  and  such  exceptions,  being  reduced  to 
writing  in  a  summary  mode,  and  presented  to  the  court, 
before  the  adjournment  thereof  without  day,  and  found 
conformable  to  the  truth  of  the  case,  shall  be  allowed 
and  signed  by  the  justice  holding  said  court;  and 
thereupon  all  such  action  or  process,  in  or  upon  which 
judgment  shall  not  have  been  rendered,  at  the  time  of 
allowing  such  exceptions,  shall  be  continued  to  the 


'  Vide  Money  et  al.  ▼.  Ltach^  3  Burr.  Rep.  169S2,  where  the  form  of 
writ  to  summon  in  the  judge  to  confess  or  deny  his  seal,  is  given. 

'  Ibid.  BuU.  N.  P.  316,  where  the  form  of  a  bill  of  exceptions,  and 
of  the  record,  is  given  at  length.  ^ 
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next  term  of  the  said  court,  to  be  holden  in  the  same 
county  :  "  —  "  and  such  action  or  process,  wherein  ex- 
ceptions shall  be  alleged  to  the  final  judgment  of  the 
court  thereon,  shall  likewise  be  continued  in  the  same 
maimer,  and  execution  thereon  shall  be  stayed,  but 
without  prejudice  to  any  attachment  made  on  the  ori- 
ginal writ,  in  any  civil  action.  Provided  however^  that 
no  trial  by  jury  shall  be  delayed  or  prevented,  by  the 
making  or  filing  of  exceptions  to  the  opinion  or  judg- 
ment of  the  court,  upon  any  dilatory  plea,  or  upon 
any  question  of  law,  arising  during  the  trial ;  and 
whenever  it  shall  appear  to  the  court,  that  the  ex- 
ceptions, made  in  or  after  the  trial  of  any  cause,  are 
fi*ivolous,  immaterial,  or  intended  for  delay,  judgment 
may  be  entered,  and  execution  awarded  or  stayed,  on 
fiOich  conditions,  as  the  court  may  deem  reasonable, 
notwithstanding  the  allowance  of  the  proceedings ; 
and  the  court,  to  which  actions  may  be  continued  upon 
exceptions  filed  and  allowed,  shall  have  cognizance 
thereof,  and  shall  do  therein  what  to  law  and  justice 
shall  appertain.'' 

By  Stat.  1820.  ch.  79.  s.  6.  it  is  provided,  that  it 
shall  be  lawful  for  either  party,  thinking  himself  ag- 
grieved by  any  opinion,  direction,  or  judgment  of  the 
Court, of  Common  Pleas ^  in  any  matter  of  law,  to 
allege  exceptions  to  the  same,  which  exceptions  being 
reduced  to  writing,  in  a  summary  mode,  and  being  pre- 
sented to  the  court,  before  the  adjournment  thereof, 
and  found  conformable  to  the  truth  of  the  case,  shall 
be  allowed  and  signed  by  the  presiding  judge,  or  jus- 
tice of  said  court,  and  thereupon  all  further  proceed- 
ings in  such  action  in  said  court  shall  be  stayed,  and 
the  party  making  such  exception  shall  enter  such  ac- 
tion at  the  Supreme  Judicial  Court,  at  the  next  term 
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thereof  for  the  same  county,  and  shall  produce  there 
a  copy  of  all  the  papers,  as  in  case  of  appeal.  And 
the  said  Supreme  Judicial  Court  shall  have  cogni- 
zance thereof,  and  consider  and  determine  the  same 
action,  in  the  same  manner  as  they  are  authorized  to 
do,  in  respect  to  actions  in  which  questions  of  law 
are  reserved,  in  any  of  the  modes  prescribed  by  law, 
by  any  one  justice  of  the  Supreme  Judicial  Court,  and 
shall  render  judgment,  and  issue  execution  thereon, 
or  may  grant  a  new  trial  at  the  bar  of  said  court,  as 
law  and  justice  shall  require/ 

Sect.  I.     In  what  Cases   Exceptions   may  be 

Taken. 

In  Supreme  Judicial  Court.  Under  Stat.  1804. 
ch.  105.  s.  5.  in  all  trials  in  the  Supreme  Court,  ex- 
ceptions may  be  alleged  to  any  direction  or  decision, 
by  the  judge  who  tries  the  case,  upon  any  point  of 
law  arising  therem,  during  the  course  of  the  trial,  ex- 
cept the  point  decided  be  some  one  within  his  sole  dis- 
cretion, and  also  to  the  final  judgment  in  the  case. 

In  Court  of  Common  Pleas.  Notwithstanding  the 
very  general  terms  of  the  Stat.  1820.  ch.  79.  s.  5. 
there  are  some  cases,  in  which  it  has  been  holden  not 
to  apply. 

1.  Whenever  the  party  has  a  right  of  appeal  fi-om 
the  Court  of  Common  Pleas,  he  cannot  bring  a  writ  of 
error,  or  allege  exceptions.' 


2 


*  As  to  eastSf  where  the  exceptioDS  are  deemed  frivolous,  or  intended 
for  delay,  or  where  the  action  is  not  entered,  vide  ante  Costs,  Book  I. 
Chap.  XXVII.  page  303. 

*  Champion  v.  Brooks,  9  Mass.  Rep.  S28.  Rathbone  v.  Rcdhbone,  4 
Pick.  Rep.  Sa 
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But  to  an  order  dismissmg  an  action,  though  the  aid 
damnum  exceed  one  hundred  dollars^  yet  if  the  de- 
fendant have  not  pleaded,  the  statute  does  not  apply ; 
for  there  haying  been  no  issue  joined,  the  plaintijBT  has 
no  right  of  appeal/ 

2.  Where  the  proceeding  in  the  Court  of  Common 
Pleas,  is  such  an  one,  that  the  Supreme  Court  cajmot, 
upon  reversmg  their  order,  proceed  to  grant  a  new 
trial  at  their  own  bar,  one  cannot  allege  exceptions  ; 
thus  upon  a  complamt  under  Stat.  1785.  ch.  66.  8.  2. 
for  the  maintenance  of  a  bastard  child,^  exceptions  can- 
not be  alleged  ;  so  on  a  judgment  rendered  upon  are- 
port  of  referees,  on  a  submission  before  a  justice  of 
the  peace.*  But  exceptions  have  been  sustained,  to 
proceedings  on  the  report  of  referees,  on  a  submission 
under ^a  rule  of  court,  because,  in  this  case,  the  action 
may  be  tried  in  the  Supreme  Judicial  Court,  and  judg- 
ment entered,  as  in  other  cases.* 

3.  When  the  proceeding  complained  of,  is  within 
the  discretion  of  the  Court  of  Conunon  Pleas,  and  so 
not  a  **  matter  of  law;  " — as  the  granting  or  refu- 
sal of  a  continuance,*  or  refusing  to  bring  forward  an 
action,  which  had  been  defaulted  at  the  first  term,  in 
consequence  of  the  plaintiflf 's  ignorance  that  the  de- 
fendant was  out  of  the  commonwealth,®  exceptions 
cannot  be  alleged. 

4.  When  the  decision  of  the  Court  of  Common 
Pleas  is  interlocutory,  and  they  do  not  finally  dispose 

'  Purple  V.  Clark  rf  oZ.  5  Pick.  Rep.  206. 

*  GiU  V.  Mowe,  2  Pick.  Rep.  386. 
'  Dean  v.  Dean,  2  Pick.  Rep.  25. 

*  J^mer  V.  MiUer,  2  Pick.  Rep.  570.     Olney  v.  Broiwt,  2  Pick.  Rep. 
572. 

^  Reynard  v.  BreckneU,  4  Pick.  Rep.  302. 

*  WUtney  v.  Thaytr,  5  Pick.  Rep.  528. 
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of  the  case,  —  as  on  a  refusal  to  dismiss  an  action,  for 
want  of  an  indorser/  —  or  on  an  order,  that  a  trustee 
should  answer  certain  interrogatories,^  exceptions  can- 
not be  sustained  ;  but  they  will  be  sustained,  to  a  re- 
fusal by  the  Court  of  Common  Pleas,  to  submit  the 
question  of  assignment  under  a  trustee's  answer,  to 
the  jury,'  —  and  also  to  any  error  of  law,  in  assessing 
damages,  or  in  ascertaining  the  amount  of  damages  by 
a  jury,  after  a  defeult.* 

In  all  these  cases,  however,  in  the  Court  of  Common 
Plea^,  which  have  been  holden  not  to  be  within  the 
statute,  exceptions  may  be  filed,  and  after  final  judg- 
ment, will  be  available. 
* 

Sect.  IL    Proceedings  in  taking  Exceptions. 

1.  In  Supreme  Judicial  Court.  The  exceptions 
under  Stat.  1804.  ch.  105.  8.  5.  whether  they  be 
to  some  direction  or  decision  of  the  judge,  in  the 
course  of  the  trial,  or  to  the  final  judgment,  are  gen- 
erally at  first  taken  verbally,  at  the  time  the  objections 
occur,  though,  it  seems,  that  this  is  not  necessary,  but 
they  may  be  taken  at  any  time  during  the  term.' 

If  the  exceptions  taken,  be  to  an  opinion,  or  judg- 
ment of  the  court,  upon  any  dilatory  plea,  or  upon  any 
question  of  law  arising  during  the  trial,  the  trial  by 
the  jury  is  not  thereby  delayed  or  prevented,  but  pro- 
ceeds in  the  same  manner,  as  if  no  exceptions  had 
been  taken. 


^ELydaLY.BaadaL^  Pick.  Rep.  352.    Wdi^Purplt  v.  Clarketal. 
5  Pick.  206. 

*  Piptr  V.  Wmard  ^  TV.  6  Pick.  Rep.  461. 

'  Anmidwm  ▼.  fFhedock  ^  TV.  8  Pick.  Rep.  470. 
^  SUnw  V.  WkUe^  7  Mass.  Rep.  448. 

*  Buddand  v.  CharkmtnUy  3  Pick.  Rep.  173. 
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Whether  the  exceptions  were  or  were  not  alleged, 
at  the  time  the  objections  occurred,  the  party  making 
them  must,  before  the  adjournment  without  day  of  the 
court,  at  which  the  trial  is  had,  and  before  judgment 
is  rendered,  if  the  exceptions  be  to  any  direction  or 
opinion  in  the  course  of  the  trial,  —  reduce  them  to 
writing,  with  a  sufficient  statement  of  the  case,  merely 
to  show  the  points  intended  to  be  presented,  not  recit- 
ing any  part  of  the  record  or  pleadings,  but  referring 
to  them  as  already  before  the  court,  and  present  the 
written  statement  to  the  judge  who  presided  at  the 
trial. 

If  the  exceptions  be  correct,  the  judge  merely  signs 
them,  sealmg  not  being  necessary,  as  in  hills  of  excep- 
tions; and  if  correct,  he  must  sign  them. 

Further  proceedings  in  the  case  are  then  stayed, 
that  is,  if  the  exceptions  be  to  any  decision  in  the 
course  of  the  trial,  no  judgment  is  rendered,  —  and  if 
to  the  final  judgment,  execution,  without  prejudice  to 
any  attachment,  is  stayed,  —  unless  the  exceptions 
made  in  or  after  the  trial  be,  by  the  judge  who  tried 
the  case,  and  to  whom  they  are  offered,  deemed  fiivo- 
lous,  or  intended  for  delay,  in  which  case,  notwith- 
standing the  allowance  of  the  exceptions,  he  may  en- 
ter judgment,  and  award  or  stay  execution,  on  such 
conditions,  as  he  may  deem  reasonable.* 

If  the  proceedings  be  stayed,  the  clerk  minutes  on 
the  docket,  that  points  of  law  are  to  be  determined,  and 
the  case  stands  continued  to  the  next  term  of  the  court. 

The  party  excepting  must  theii  fiirnish  the  court 
with  copies  of  the  exceptions,  —  one  copy  for  each 
judge,  —  in  proper  time  before  the  next  law  term,  to 


*  Brown  v.  BvU,  3  Mass.  Rep.  211. 
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which  the  case  is  continued,  ,at  which  term  the  cause 
is  heard  and  determined  upon  the  exceptions,  and  the 
court  is  authorized  to  do  therein,  what  to  law  and  jus- 
tice shall  appertain. 

2.  In  the  Court  of  Common  Pleas.  The  excep- 
tions to  any  opinion,  direction,  or  judgment  of  a  judge 
of  the  Court  of  Common  Pleas,  are  taken  in  the  same 
manner,  and  must  be  reduced  to  writing,  and  present- 
ed to  the  judge  for  his  signature,  in  the  same  mode, 
and  within  the  same  time,  as  in  the  Supreme  Court. 
Further  proceedings  are  then,  in  like  manner,  stayed 
in  the  Court  of  Common  Pleas, 

The  party  excepting  must  then  enter  the  action,  at 
the  next  term  of  the  Supreme  Court,  for  the  same 
county,  and  produce  there  a  copy  of  all  the  pa- 
pers, as  in  case  of  an  appeal.^  The  cause  is  then 
heard  and  determined  upon  the  exceptions,  by  the 
court,  in  the  same  manner,  as  where  exceptions  are 
taken  before  one  of  its  own  judges,  who  will  render 
judgment,  and  issue  execution  thereon,  or  grant  a  new 
trial  at  its  own  bar,  as  justice  may  require. 

« 

However  frivolous  may  be  the  exceptions  taken  in 
the  Court  of  Common  Pleas,  and  though  intended  only 
for  delay,  proceedings  in  that  court  must  be  absolutely 
stayed;  —  no  discretion  being  given  to  the  judge  of 
the  Court  of  Common  Pleas,  as  there  is  to  the  judge 
of  the  Supreme  Court,  to  stay  the  proceedings  or 
not.  But  the  Supreme  Court,  when  the  case  ar- 
rives there,  if  they  deem  the  exceptions  frivolous, 
or  intended  for  delay,  or  if  the  party  excepting 
shall  fail  to  enter  his  action,  at  the  first  succeeding 


^  Vide  ante  page  445. 
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term  of  said  court,  and  the  adverse  party  complain 
thereof,  as  in  case  of  appeal,  may  award  double  costs 
against  the  party  excepting.  And  even  if  the  excep- 
tions be  not  deemed  frivolous,  but  only  insufficient, 
the  Supreme  Court  shall  increase  the  damages  ori- 
ginally recovered,  by  adding  six  per  cent,  interest,  to 
the  time  of  final  judgment,  but  shall  award  single 
costs  only.. 

Exceptions  with  us,  are  not  usually  made  the 
foundation  for  a  writ  of  error,  in  any  case  commenced 
in  the  Common  Pleas,  nor  do  they,  it  is  presumed, 
form  a  part  of  the  record  of  the  case,  so  that  a  writ 
of  error  will  lie  to  the  same  court ;  for  they  operate 
to  transfer  the  cause  to  another  court.  The  questions, 
however,  intended  to  be  raised,  are  more  readily 
brought  before  the  whole  court,  and  the  error,  if  any, 
corrected  more  speedily,  and  at  less  expense,  in  the 
mode  pomted  out  by  the  statutes,  than  by  a  writ  of  error. 

Sect.  III.     At  what  Time  Exceptions  should 

BE  TAKEN. 

Both  the  statutes  before  cited,  provide  that  the  ex- 
ceptions must  be  taken  during  the  term,  at  virfaich  the 
trial  takes  place.  And  where  the  judge  of  the  Court 
of  Common  Pleas  certified,  that  afler  the  verdict  vr3s 
returned,  the  defendants  excepted  to  his  instructions, 
and  he  allowed  them,  notwithstanding  it  was  contended 
on  the  other  side,  that  the  defendants  had  lost  their 
right  of  exceptions,  by  acquiescing  in  the  instructions, 
until  the  verdict  was  returned,  it  seems  to  have  been 

holden,  that  the  exceptions  were  seasonably  taken.* 

■ 

*  Buckland  v.  Charhmont^  3  Pick.  Rep.  173.    Vide  Pease  v.  WhUney 
et  al.  4  Mais.  Rep.  507. 
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But  in  Train  v.  Collins,^  it  was  decided  that  an  er- 
roneous instruction  was  no  ground  for  a  new  trials 
partly  because  it  was  immaterial,  but  principally  be- 
cause it  was  not  objected  to  by  the  counsel,  at  the 
time  it  was  given. 

No  irregularity  in  the  filing  of  exceptions  will  be 
noticed  by  the  Supreme  Court,  unless  it  appear  by  the 
certificate  of  the  judge,  who  allowed  them.^ 


Sect.  IV.    Epfept  of  filing  Exceptions. 

When  exceptions  are  properly  filed,  all  proceedings 
in  the  cause  are  absolutely  at  an  end,  and  if  the  Court 
of  Common  Pleas  should  proceed  fiirther,  it  would  be 
error. 

If,  however,  exceptions  be  filed  improperly,  they 
can  have  no  legitimate  effect  upon  the  cause. 

The  Court  of  Common  Pleas  may,  and,  in  doubtful 
cases,  will  suspend  its  action,  merely  continuing  the 
cause,  until  it  is  decided  by  the  Supreme  Court, 
whether  the  exceptions  are  duly  taken ;  but  they  may 
also  disregard  them,  and  proceed  to  final  judgment. 

On  the  hearing  of  a  cause  upon  a  bill  of  exceptions,  no 
fact  contained  in  the  bill  can  be  contradicted ;  nor  will 
any  other  evidence  be  received  of  what  took  place  at 
the  trial.  Nor  will  any  objection  be  considered,  which 
was  not  raised  and  overruled  in  the  court  below,  un- 
less it  is  such  an  one,  as  could  not  have  been  met  and 
obviated  by  amendment,  or  other  evidence.* 


>  2  Pick.  Rep.  145. 

'  Whitcomb  et  d.  v.  WtUiam  dal.A  Pick.  Rep.  228. 
'  Spaulding  y.  ^ford,  1  Pick.  Rep.  33.    Bukman  v.  Frosty  18  Johns. 
Rep.  554. 
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CHAPTER  Xm. 
Writ  of  Error. 

Mature  of.  A  writ  of  error  is  an  original  writ,  in 
the  nature  of  a  commission  to  the  judges  of  the  court, 
from  which  it  issues,  authorizing  and  requiring  them, 
to  examine  the  grounds,  upon  which  a  judgment, 
either  in  their  own,  or  an  inferior  court,  was  given,  in 
the  case  specified  in  the  writ,  and  upon  such  examina- 
tion, to  alter,  reverse,  or  affirm  the  same,  according  to 
law. 

The  writ  must  be  indorsed,  when  the  plaintiff  is  not 
an  inhabitant  of  or  removes  fi'om,  the  Commonwealth, 
within  Stat  1833.  ch.  60. 

A  writ  of  error,  in  civU  cases,  is  a  writ  of  right, 
grantable  ex  debito  jtistiticBf  and  may  be  sued  out 
without  motion.^ 


Sect.  L     To  what  Court  a  Writ   of  Error 

LIES. 

In  Massachusetts^  a  writ  of  error  lies  only  to  the 
Supreme  Judicial  Court,  from  which  court  alone  the 
writ  can  issue. 

In  England  and  JSew  Yorky  there  are  several  courts 
capable  of  entertaining  writs  of  error.  And  the  rule, 
in  those  places,  as  to  those  courts,  is,  that  a  writ  of  er- 
ror may  be  brought  either  in  the  same  court,  where  the 

<  2  Salk.  504.    Pembroke  v.  Abington,  2  Mass.  Rep.  142.    Skipwiih  v. 
mi,  2  Mass.  Rep.  35. 
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judgment  was  given,  in  which  case  it  is  called  **  error 
coramnobis/*  —  or  in  a  superior  court;  the  distinc- 
tion being,  that  where  the  error  is  in  the  process,  or 
through  the  default  in  the  clerks,  —  or  is  an  error  in 
fact^  —  or  where  a  writ  of  error  from  an  inferior  court 
has  been  quashed,  for  any  &ult  but  variance^  —  in 
these  cases,  a  writ  of  error  coram  nobis  lies  to  the 
same  court,  in  which  the  judgment  was  given  ;  but  if 
the  error  be  in  the  judgment  itself,  and  an  error  in 
law^  the  writ  must  be  brought  to  another  and  a  supe- 
rior court. 

These  rules  and  distinctions,  however,  do  not  exist 
here.  But  in  whatever  court  the  judgment  was  ren- 
dered, and  whether  the  error  be  of  fact  or  qflaw,  the 
writ  of  error,  if  it  lie  at  all,  lies  only  to  the  Supreme 
Judicial  Court.* 


Sect.  II.    From  what  Courts   and    in   what 

Cases  Error  lies. 

A  writ  of  error  lies  from  the  Supreme  Judicial  Court, 
the  Court  of  Common  Fleas,  or  a  justices'  court, 
where  a  person  is  aggrieved  by  an  error  in  the  founda- 
tion, proceeding,  judgment,  or  execution,  of  a  suit 
therein.* 

These  three  courts  are  the  only  ones  from  which, 
under  any  circumstances,  a  writ  of  error  will  lie.  But 
in  order  that  a  vn-it  of  erjor  from  either  of  them  may 
be  sustamed,  several  things  are  necessary. 


*  This  will  of  course  be  uDderatood,  with  the  exception  of  those  cases, 
which  may  be  carried  by  a  writ  of  error,  from  state  courts^  to  the  Su- 
preme Court  of  the  United  States^  for  which  cases  vide  ante  page  7. 

^  Co.  Litt  288  b. 
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1.  The  error  must  be  one  in  substance^  not  aided 
or  amendable  at  common  law,  or  by  statute.^ 

2.  The  error  complained  of  must  be  disadvaniage- 
ous  to  the  party  assigning  it. 

Thus,  m  proceedings  for  the  removal  of  a  pauper, 
neither  of  the  parties  can  assign  for  error,  that  the 
pauper  was  not  summoned,  nor  present  at  the  trial ; 
for  though  the  pauper  might  avail  himself  of  the  er- 
ror, neither  of  the  other  parties  suffers  by  it.^ 

So,  if  in  a  trustee  process,  judgment  be  rendered 
against  the  trustee,  where  no  service  of  the  writ  is  made 
upon  him,  the  principal  defendant  cannot  avail  himself 
.  of  this  error,  as  he  is  not  injured  by  it.^  But  the  trus- 
tee himself  might ;  and  upon  a  writ  of  error  brought 
by  him,  the  court  would  reverse  that  part  of  the  judg- 
ment only,  which  awarded  execution  against  the  effects 
of  the  principal  in  the  hands  of  the  trustee.* 

So  the  party,  in  whose  fevor  referees  allow  a  claim 
not  submitted  to  them,  cannot  complain  of  the  allow- 
ance, or  assign  it  for  error .^ 

3.  There  must  have  been  no  agreement  not  to  bring 
a  writ  of  error  by  the  party  bringing  it ;  for  if  a  party 
or  his  attorney  enter  into  any  agreement,  not  to  bring 
a  vn^it  of  error,  he  is  afterwards  precluded  from  bring- 
ing it,  though  there  be  manifest  error  in  the  record.® 

Where  the  defendant's  attorney  agreed  not  to  bring 
a  writ  of  error  in  the  action^  it  was  holden,  that  the 
defendant's  executors  were  thereby  precluded  from 

^  Buckfidd  V.  Chrhamy  6  Mass.  Rep.  445. 

*  Shirley  v.  lAinenburgk,  11  Mass.  Rep.  379. 
'  Whiting  V.  Cochran,  9  Mass.  Rep.  532. 

*  Ibid. 

*  Lyman  v.  Arms  et  al.5  Pick.  Rep.  213. 

*  Camden  et  al.  y.  Edie,  1  H.  Black.  Rep.  21.    Cates  v.  Wutj  2  Teim. 
Rep.l8a 
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bringing  error  on  a  judgment  in  a  scire  faciasy  which 
was  brought  against  them  to  revive  the  judgment, 
upon  the  death  of  the  defendant,  the  scire  facids  be- 
ing considered  so  far  a  continuation  of  the  old  action, 
as  to  be  affected  by  the  original  agreement.* 

And  it  has  been  holden,  that  on  a  judgment  render- 
ed upon  a  submission  to  the  court,  on  a  case  stated  by 
the  partieSf  a  writ  of  error  will  not  lie.^ 

But  an  agreement  not  to  appeal,  does  not  preclude 
tl^e  party  making  it,  from  bringing  a  writ  of  error.^ 

4.  The  writ  must  be  brought  only  after  judgment, 
or  after  an  award  in  the  nature  of  a  judgment.* 

5.  The  judgment  complained  of  must  have  been 
rendered  in  a  court  of  record,  and  acting  according  to 
the  course  of  the  common  law.*  A  writ  of  error,  there- 
fore, does  not  lie  to  a  Court  of  Probate,®  or  to  a  court 
martial.'^ 

But  the  fact,  that  the  court  derives  its  jurisdiction  of 
the  subject  matter  fi*om,  and  that  the  mode  of  process 
is  specially  directed,  by  statute,  does  not  bar  a  writ  of 
error,  if  the  proceedings  be  according  to  common 
law." 

The  cases,  where  for  the  reason,  that  the  proceed- 
ings in  the  case  are  not  according  to  the  course  of  the 


»  Ex'rs.  of  Wright  v.  JVWf,  1  Term.  Rep.  388. 

*  Mfrtd  V.  Sacoy  7  Mass.  Rep.  380.  CarroU  et  d.  v.  Richardson,  9  Mass. 
Rep.  3^9.  Gray  v.  Storer,  10  Mass.  Rep.  163.  Wellington  v.  StraUony 
11  Mass.  Rep.  394. 

'  Pyhiam  y.  Churchill^  4  Mass.  Rep.  516. 

*  Co.  Litt  288  6.    Dioume  v.  Stimpson,  2  Mass.  Rep.  441. 

*  1  Salk.  263.  Groenvdt  v.  Burwell  et  d.  1  Ld.  Ray.  Rep.  454.  Comr 
momotaJUh  v.  EUia,  11  Mass.  Rep.  466. 

*  Smith  v.  Rice,  11  Mass.  Rep.  507. 

^  Ex  parte  Dunbar,  14  Mass.  Rep.  393. 

*  Drwme  v.  iSWmpww,  2  Mass.  Rep.  441.  Short  v.  PraU,  6  Mass.  Rep.  496. 
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cominon  law,  certiorari,  and  not  error,  is  the  proper 
mode  to  remove  the  case  to  the  Supreme  Judicial 
Court,  for  the  correction  of  any  errors  in  the  judg- 
ment, may  be  found  under  the  title  of  Certiorari.^ 

6.  The  last  requisite  to  be  named  is,  that  the  party 
aggrieved  have  no  right  of  appeal,  to  the  Court  of  Com- 
mon Pleas,  if  the  judgment  were  rendered  by  a  justice, 
—  or  to  the  Supreme  Judicial  Court,  if  the  judgment 
were  rendered  by  the  Court  of  Common  Pleas  f — or, 
without  laches  on  his  part,  have  lost,  or  cannot  avail 
himself  of  an  appeal,  or  other  remedy,  as, 

1.  By  agreement.  Thus,  if  a  party  to  an  action 
pending  in  the  Court  of  Common  Pleas,  make  an 
agreement  on  record,  that  he  will  not  appeal  from 
the  judgment  of  that  court,  he  may  maintain  a  writ  of 
error,  although  he  might  have  appealed,  had  he  not 
waived  his  right,  by  his  agreement.® 

2.  By  infancy.    Thus,  a  writ  of  error  lies  to  reverse 
^  a  judgment  against  an  infant,  in  a  case  where  an  ap- 
peal lies,  because  the  infancy  of  the  party  would  disa- 
ble him  from  appealing.'* 

3.  By  want  of  notice  of  the  suit.  Thus,  a  writ  of 
error  lies  on  a  judgment  of  the  Court  of  Common 
Pleas,  rendered  against  the  defendant  by  defeult,  who 
had  no  notice  of  the  suit,  as  from  being  out  of  the 
Commonwealth,  or  other  cause,  although  the  case  be 
one  that  is  open  to  an  appeal.* 

*  Chap.  XIV.  supra. 

'  Savage  v.  Gtdliver^  4  Mass.  Rep.  171.  Putnam  ▼.  ChvrckSlj  4  Mass. 
Rep.  516.  Jarvis  v.  Blanchard,  6  Mass.  Rep.  4.  Ckampion  v.  BraokSy 
9  Mass.  Rep.  228. 

^  Putnam  v.  CkurchUl,  4  Mass.  Rep.  516. 

*  Valier  et  d.  v.  Hart  et  al.  11  Mass.  Rep.  900. 

^  SkipwUh  V.  HOI,  2  Mass.  Rep.  35.  Smith  v.  Rice,  11  Mass.  Rep.  507. 
Thatcher  et  al.  v.  MiUer,  11  Mass.  Rep.  413.  Same  y.  Same,  13  Mass. 
Rep.  270. 
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A  right  to  file  exceptions,  however,  under  our 
statute,  has  been  holden  not  to  be  equivalent  to  a  right 
of  appeal.  And,  therefore,  in  a  case  where  the  ad 
damnum  in  the  writ  not  exceeding  one  hundred  doU 
lars,  there  was  no  right  of  appeal,  but  the  party  ag- 
grieved might  have  excepted,  he  was  still  allowed  to 
mamtain  a  writ  of  error.* 

If  it  appear  on  the  record,  that  the  plaintiff  in  error 
might  have  appealed,  the  court  will  ex  officio  quash 
the  writ ;  or  they  will  quash  it,  on  a  plea  in  abatement 
disclosmg  the  plaintiflf's  remedy  by  appeal.^ . 


Sect.    III.      For  what  Errors,  a  Writ   op 

Error  lies. 

A  writ  of  error  lies  only  after  judgment,  and  only 
on  a  judgment,  or  an  award  in  the  nature  of  a  judg- 
ment.* But  the  errors  which  render  the  judgment  bad, 
and  liable  to  be  reversed,  may  occur  in  any  stage  of 
the  proceedings  of  the  cause,  that  is,  "  in  the  foun- 
dation, proceedings,  judgment,  or  execution,  of  the 
suit.'' 

But  whatever  the  error  be,  and  in  whatever  stage 
of  the  case  it  occur,  it  must  appear  upon  the  record^ 
in  order  that  a  writ  of  error  may  be  sustained,  by  the 
party  thinking  himself  aggrieved  thereby.  And  if 
the  matter  complained  of  do  not  necessarily  appear  on 
the  record,  the  party  contemplating  a  writ  of  error. 


'  Hemmenwcy  et  al.  v.  Hicks  et  al.  4  Pick.  Rep.  497. 
'  Savage  v.  Gulliver,  4  Mass.  Rep.  171.    Pxdnam  v.  Churchilly  4  Mass. 
Rep.  516.    Jarvis  y.  Blanehard,  6  Mass.  Rep.  4. 
*  Drmme  y,  SHmpson,  2  Mass.  Rep.  441. 
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should  cause  it  to  appear  there,  by  filing  exceptions, 
or  requesting  a  special  verdict.* 

Within  this  rule,  it  is  holden,  that  neither  the  report 
of  the  judge  of  the  evidence  and  proceeding  in  a  trial, 

—  nor  the  reasons  given  for  the  opinion  of  the  court, 

—  nor  the  papers  and  documents  filed  in  the  case,  — 
nor  papers  filed  in  support  of  the  plaintiff's  action,  or 
to  prove  hb  damages,  after  a  default,  are  a  part  of  the 
record,  so  as  to  sustain  a  writ  of  error,  to  reverse  the 
judgment ;  but  that  if  either  party  be  aggrieved  by  the 
opinion,  or  by  the  admission  of  the  evidence,  he  must 
file  exceptions.^ 

And  in  one  case,'  where  the  party  aggrieved  had 
neglected  to  cause  the  matter  complained  of,  to  appear 
upon  the  record,  it  was  said  by  the  court,  that  his  only 
remedy  was  by  petition  for  a  new  trial. 

The  error,  for  which  a  judgment  may  be  reversed 
by  writ  of  error,  —  if  it  thus  appear  on  the  record,  — 
may  be  either  in  the  foundation^  proceedingSj  judg- 
ment,  or  execution,  of  the  suit. 

1 .  In  the  foundation  of  a  suit.  If  a  writ  of  re- 
view be  sued  out  as  of  right,  by  a  party  not  entitled 
to  it,  the  judgment  therein  may  be  reversed  on  writ  of 


error.* 


Error  lies  on  a  judgment  rendered  on  a  prombe 
made  upon  an  illegal  consideration,  if  the  illegality 
appear  upon  the  face  of  the  declaration.* 


*  McFadden  v.  0<i>,  6  Mass.  Rep.  323.  Caolidge  t.  IngUe,  13  Kaas. 
Rep.  50.  Storer  v.  White,  7  Mass.  Rep.  448.  Pierce  v.  Adams^  8  Mass. 
Rep.  383.     Gerriah  v.  Morss,  2  Pick.  Rep.  625. 

» Ibid. 

'  Peirce  t.  Adams,  8  Mass.  Rep.  383. 

^  Hail  V.  JfolcoU,  10  Mass.  Rep.  218. 

*  SMeahury  v.  SmiUi,  2  Burr.  Rep.  924. 
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If  a  husband  bring  a  separate  action  for  an  injury 
done  to  the  wife,  where  the  wife  might  have  joined  in 
the  action,  a  judgment  therein  will  not  be  erroneous, 
because  such  judgment  would  be  a  good  bar  to  a  joint 
action  by  the  husband  and  wife,  for  the  same  cause/ 

2.  In  the  proceedings  of  a  suit.    If  an  action  against 

*  a  defendant  who  is  out  of  the  Commonwealth,  be  not 

continuedj  as  required  by  Stat.  1797.  ch.  50.  but 

judgment  be  rendered  at  the  first  term,  the  judgment 

will  be  erroneous.^ 

So  if  in  an  action  against  an  infant,  judgment  on 
de&ult  be  rendered  against  him,  without  a  guardian 
having  been  appointed^^  or  in  an  action  against  a  per- 
son rum  composy  without  notice  to  his  guardian,^  in 
either  case,  the  judgment  will  be  erroneous. 

If  the  declaration,  in  an  action  in  which  a  defend- 
ant has  been  defaulted,  be  insufficient,  the  judgment 
may  be  reversed  on  writ  of  error.* 

Where,  upon  a  default,  damages  are  assessed  gen- 
erally on  all  the  counts  in  the  declaration,  and  one  of 
them  would  be  bad  on  general  demurrer,  the  judgment 
must  be  reversed  f  so  also,  after  a  verdict  and  gen- 
eral damages,  unless  the  verdict  can  be  amended  by 
the  certificate  of  the  judge,  so  as  to  shew  that  the  dam- 
ages were  assessed  on  the  good  counts  only.' 

If  the  service  of  a  writ  be  made  by  an  officer,  not 


^  SouOiworth  y.  Pachardj  7  Mass.  Rep.  95. 

'  B)anckard  v.  WUdy  1  Mass.  Rep.  342.    Bullard  v.  Brackdty2  Pick. 
Rep.  85. 
'  Knapp  V.  Crosby,  1  Mass.  Rep.  479. 

*  fVhUe  ▼.  Palmary  4  Mass.  Rep.  147. 

*  Perry  v.  Croodmn,  6  Mass.  Rep.  498. 

*  Hemmtnway  et  al,  v.  Hicks  d  td.  i  Pick.  Rep.  497.    Dryden  r.  Dry- 
deny  9  Pick.  Rep.  546. 

'  Ibid. 
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authorized  by  law  to  make  it,  —  as  if  the  writ,  in  a 
real  action,  be  served  by  a  constable,  —  the  judgment 
thereon  inay  be  reversed  on  writ  of  error .^ 

So  also  if  no  service  have  been  made.^ 

An  omission  to  enter  continuances  upon  the  docket, 
so  as  .to  bring  the  case  forward  from  term  to  t^m,  is 
not  a  sufficient  ground  to  sustain  a  writ  of  error,*  but 
it  will  be  considered  as  the  omission  of  the  clerk. 

If  a  mistake  be  made  in  the  taxation  of  costs^  and 
judgment  be  rendered  thereon,  error  lies;* — but  not 
because  the  items  of  cost  do  not  appear,* — nor  for 
excessive  costs.^ 

Error  does  not  lie,  for  a  mistake  in  computing  inn 
terest  upon  the  demand  in  suit.^  The  party  aggrieved 
should  petition  for  a  new  trial. 

If  the  verdict  do  not  find  the  issue  joined,  the  judg- 
ment thereon  may  be  reversed  on  writ  of  error.*  But 
a  neglect  to  join  the  issue  tendered^  will  not  make  the 
judgment  on  the  verdict  erroneous.® 

And  it  has  been  holden,  that  an  erroneous  verdict 
may  be  amended  by  the  minutes  of  the  judge,  after 
writ  of  error  brought.*® 

^  Hart  y.  Huckiru,  5  Mass.  Rep.  260.  Same  v.  Same^  6  MaflB.  Rep^ 
399.  Thatcher  ei  aL  v.  Miller,  11  Mass;  Rep.  413.  Same  v.  Same,  13 
Mass.  Rep.  270. 

*  Whiting  V.  Cochran,  9  Mass.  Rep.  532. 

'  Ex  parte  Weston  etal.  11  Mass.  Rep.  417. 

*  Field  V.  First  Mass.  Turnpike  Co.  5  Mass.  Rep.  3r9.  WaiU  v.  Gar- 
land, 7  Mass.  Rep.  453.     Thomas  v.  Sever,  12  Mass.  Rep.  379. 

*  Souffiworih  V.  Packard,  7  Mass.  Rep.  95. 

*  Ex  parte  Weston  et  al.  11  Mass.  Rep.  417. 
^  Whitweil  V.  ^kinson,  6  Mass.  Rep.  272. 

^  Brown  v.  Chase,  4  Mass.  Rep.  436.  Clark  v.  Lamb,  6  Pick.  Reji. 
512. 

*  Whiting  V.  Cochran,  9  Mass.  Rep.  532. 

*®  Peirie  et  al.  v.  Hannay,  3  Term.  Rep.  659.  Clark  v.  Lamb,  6  Pick. 
Rep.  512. 
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In  proceedings  under  a  rule  of  reference,  entered 
into  before  a  justice  gf  the  peace,  the  requisites  of 
Stat.  1786.  ch.  21.  regulating  such  proceedings,  must 
be  strictly  pursued,  in  the  submission,  and^  in  making 
the  report.  And  unless  such  requisites  are  complied 
with,  the  judgment, rendered  upon  the  report,  will  be 
erroneous. 

Thus  where  the  reference  was  to  two  referees,  in- 
stead of  three, ^  —  where  a  particular  statement  of  the 
demand  in  writing  was  not  made,^  —  or  was  not  signed 
by  the  party  making  it,®  —  where  it  did  not  appear 
upon  the  record,  that  all  the  referees  heard  the  parties, 
either  by  all  signing  the  award,  or  by  a  certificate  on 
the  award,  signed  by  any  one,  who  did  not  concur, 
which  is  the  usual  course  where  there  is  a  disagree- 
ment, stating  that  he  was  present  at  the  hearing,  but 
did  not  agree  in  opinion  with  the  other  referees,*  — 
where  the  referees  did  not  make  their  report  to  the 
next  Court  of  Common  Pleas,  ctfter  the  award  was 
agreed  upon,  but  made  it  at  a  court,  which  was  in  ses- 
sion, at  the  time  the  award  was  agreed  upon,* — or  after 
an  intervention  of  several  terms,®  —  and  where  the  ref- 
erees  exceeded  their  authority,  by  taking  into  consid- 
eration demands  not  legally  submitted  to  them,'  — 


*  Mononet  v.  Postj  4  Mass.  Rep.  532. 

*  Jones  V.  Hacker,  5  Mass.  Rep.  264. 

'  Mansfield  v.  Dovghty,  3  Mass.  Rep.  398.  But  vide  Humphry  v.  Strong, 
14  Mass.  Rep.  262,  —  that  it  is  sufficient  that  the  demand  be  in  the  hand- 
uniting  of  the  party,  though  not  actually  signed  by  him, — and  SkUlinga 
y.  Cooltdge  et  al.  14  Mass.  Rep.  43,  —  that  it  is  sufficient  for  a  partner- 
ship demand  to  be  signed  by  one  partner. 

*  Short  y.  Pr(dt,  6  Mass.  Rep.  496. 

*  Durdl  V.  Merriil,  1  Mass.  Rep.  411. 

'  Moti  y.  Anthony,  5  Mass.  Rep.  489.    Southworth  y.  Bradford,  5  Mass. 
Rep.  524.    Bacon  y.  ffard,  10  Mass.  Rep.  141. 
V  Tudor  y.  Peck,  4  Mass.  Rep.  242. 
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in  all  these  cases,  the  judgments  rendered  on  the  re- 
ports, were,  for  the  several  errors,  reversed  on  writ 
of  error. 

But  a  judgment  on  a  report  of  referees  vnll  not  be 
erroneous,  because  it  does  not  appear  that  a  demand, 
within  the  terms  of  the  submission,  had  not  been  decided 
upon  by  the  referees ;  for  the  demand  might  not  have 
been  laid  before  them,  in  which  case,  the  award  would 
be  no  bar  to  an  action  on  such  demand/ 

3.  In  the  judgment  By  a  writ  of  error,  an  erro- 
neous judgment  on  an  original  writ,  may  be  corrected. 
Thus  error  lies  on  a  scire  facias  on  a  former  judg- 
ment, —  or  against  executors  or  administrators, — or 
against  bail,  —  or  against  the  indorser  of  a  writ.* 

If  the  judgment  m  a  case,  do  not  follow  the  verdict, 
it  may  be  reversed  on  error.* 

If  judgment  be  rendered  for  a  sum  greater  than  the 
ad  damnum,  the  judgment  may  be  reversed.*  But  if 
a  verdict  be  found  for  a  greater  simi,  the  plaintiff  may 
take  judgment  for  the  amount  of  the  ad  damnum,  and 
release  the  residue. 

And  it  is  now  settled,  that  the  plaintiff  may  enter  a 
remittitur,  after  judgment,  and  even  at  the  next  term 
after  judgment.^  In  a  case  in  England,  it  was  allowed 
to  be  entered,  even  after  writ  of  error  brought,  upon 
payment  of  the  costs  of  the  writ  of  error.®    And  an 


'  Webster  v.  Lee,  5  Mass.  Rep.  334.     Hodges  t.  Hodges,  9  Mass. 
Rep.  320. 

*  Johnson  v.  Harvey,  4  Mass.  Rep.  483. 

*  Holmes  v.  Wood,  6  Mass.  Rep.  1.    Porter  v.  Rummery,  10  Mass. 
Rep.  64. 

*  Grosvenor  v.  Danforth,  16  Mass.  Rep.  74. 

*  Hemmenuoay  et  at.  ▼.  ERcks  et(d.i  Pick.  Rep.  4^. 
«  Pichu>oodY.  Wright,  1  H.  Black.  Rep.  642. 
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erroneous  verdict,  in  this  state,  was  allowed  to  be 
amended,  after  writ  of  error  brought.* 

A  writ  of  error  lies,  as  has  been  already  stated,* 
upon  a  judgment  rendered  upon  a  report  of  referees, 
for  mistakes  in  the  proceedings.  So  if  the  judgment 
of  a  court,  on  the  acceptance  of  the  report,  do  not 
conform  to  the  award,  it  may  be  reversed  on  M/rit  of 
error.^ 

If  judgment  be  rendered  upon  a  report  of  referees, 
for  a  less  sum  than  that  awarded  by  them,  it  will  not 
be  reversible  for  error  on  that  account,  if  the  prevail- 
ing party  release  the  difference,  on  the  record.* 

Error  lies  to  the  Court  of  Common  Pleas,  where 
they  dismiss  an  action  without  trial,  which  was  brought 
from  a  justice  by  appeal ;  and  a  trial  will  be  had  at 
the  bar  of  the  Supreme  Judicial  Court,  upon  the  issue 
joined  before  the  justice.* 

A  judgment  in  an  action  brought  upon  a  former 
judgment,  which  was  erroneous,  Cannot  be  reversed 
for  such  error  in  the  first  judgment.®  The  only  remedy 
in  such  a  case  is,  to  reverse  the  former  judgment  by 
writ  of  error,  and  then  petition  for  a  review  of  the 
second  action. 

If  the  record  of  a  judgment,  though  defective  in 
itself,  refer  to  the  declaration  in  the  writ,  for  the  cause 
of  action,  parties,  Slc.  the  court  will  consider  the 


^  Clark  Y.  Lamb,  6  Pick.  Rep.  512. 
'  Vide  ante  page  469. 

'  JWItfon  Y.  Andrews^  2  Mass.  Rep.  164.    ConurumweaUk  y.  T7u  Pqep- 
9cut  Prop,  7  Mass.  Rep.  999. 

*  Phdpa  Y.  Goodmanj  14  Mass.  Rep.  252. 

*  Keen  y.  Turnery  13  Mass.  Rep.  265. 

*  Howes  Y.  HaUuMtnfy  14  Mass.  Rep.  233. 
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declaration,  so  far  a  part  of  the  record  of  the  judg- 
ment, as  to  save  error.* 

Where  a  judge,  at  one  term  allowed  and  signed  ex- 
ceptions to  his  opinion,  and  at  the  next  term,  deem- 
ing the  exceptions  frivolous, '  entered  judgment  and 
awarded  execution,  it  was  holden  that  the  party  ag- 
grieved must  resort  to  a  writ  of  error .^ 

If  in  an  action  on  a  probate  bond,  judgment  be  ren- 
dered, that  executions  be  awarded  against  the  defend- 
ant, for  the  use  of  the  legatees,  creditors^  or  heirs, 
without  there  being  any  decree  for  their  payment,  or 
any  judgment  of  any  court  ascertainmg  them,  the 
judgment  in  awarding  executions,  will  be  erroneous/ 

4.  In  the  execution.  A  writ  of  error  will  lie  to 
set  aside  an  execution,  sued  out  on  a  statute  merchant, 
or  staple,  duly  acknowledged.  And  by  analogy,  it 
will  lie  upon  an  execution  sued  out  on  a  recognizance 
for  the  payment  of  a  debt,  taken  before  a  justice  of 
the  peace,  agreeably  to  Stat.  1782.  ch.  21.* 

But  where  there  is  a  regular  judgment,  and  a  regu- 
lar award  of  execution,  a  writ  of  error  will  not  lie  for 
an  irregularity  in  the  issuing  of  the  execution,  —  as  if 
an  execution  be  taken  out  against  a  defendant  who  is 
out  of  the  Commonwealth,  without  a  bond  being  given, 
pursuant  to  statute.* 


*  Clap  V.  Clap,  4  Mass.  Rep.  520. 

»  Brown  v.  BuU,  3  Mass.  Rep.  211. 

^  Glover  v.  Hecdh,  3  Mass.  Rep.  252.    DaiDea  v.  Bead  et  aL3  Pick. 
Rep.  128. 

*  Johmon  y.  Harveyy  4  Mass.  Rep.  483. 
*Ibid. 
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Sect.  IV.     Parties  to  a  Writ  of  Error. 

1 .  By  tvhom  a  writ  of  error  must  he  brought.  A 
writ  of  error  is  usually  brought  by  the  party  or  parties, 
against  whom  the  judgment  was  given.  But  it  may 
be  brought  by  a  plaintiff,  to  reverse  his  own  judgment, 
if  he  be  dissatisfied  with  it,  in  order  that  he  may  be 
enabled  to  bring  a  new  action.* 

It  is  a  general  rule,  that  no  person  can  bring  a  writ 
.  of  error  to  reverse  a  judgment,  unless  he  was  a  party 
or  privy  to  the  record  in  the  suit,  wherein  the  judg- 
ment was  rendered,  or  was  injured  by  the  judgment, 
and  who,  consequently,  will  derive  advantage  fi*om 
its  reversal. 

If  there  be  a  single  party,  therefore,  agamst  whom 
the  judgment  is  given,  a  writ  of  error  may  be  brought 
by  him  alone,  and  in  case  of  his  death,  by  his  heirs,^ 
or  his  executors  or  administrators,  according  as  the 
judgment  affects  real  or  personal  property. 

And,  it  is  presumed,  that  within  Stat.  1817.  ch. 
190.  s.  18.  an  administrator  de  bonis  rum  may  bring  a 
writ  of  error,  to  reverse  a  judgment  recovered  either 
by  or  against  a  former  executor  or  administrator, 
though,  before  the  passing  of  the  statute,  it  had  been 
decided  that  he  could  not,  for  want  of  privity.^ 

Where  there  are  several,  against  whom  the 
judgment  complained  of  was  rendered,  any  writ  of 
error  thereon  must  be  brought  in  the  names  of  all  of 
them,  if   living ;    and  if  any  of  them  be  dead,  they 


'  Johnson  v.  /c65,  3  Burr.  Rep.  1772.    2  Saund.  lOlrf.  note, 

^  2  Saund.  46.  note  6. 

'  Grovi  V.  Chamberlain^  4  Mass.  Rep.  61  J. 

60 
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must  still  be  named,  and  their  death  alleged  in  the 
writ.*  If  this  be  omitted,  and  the  writ  be  sued  out  in 
the  name  of  a  part  only  of  the  parties,  it  will  be 
quashed.^ 

This  rule  applies  in  all  cases,  even  though  some  of 
the  parties  should  not  desire  to  brmg  a  writ  of  error,  I 

but  are  willing  to  submit  to  the  judgment.     All  must  * 

be  named  in  the  writ ;  and  the  course  in  such  a  case, 
where  some  will  not  prosecute  the  writ  is,  after  the 
return  of  the  writ,  and  before  the  assignment  of  errors, 
to  have  a  sv-mmons  and  severance^  that  is,  a  sum- 
mans  to  those  who  do  not  appear  and  join  in  the  writ, 
to  come  in  and  do  so ;  and  if  they  do  not,  they  are 
then  severed,  and  the  writ  is  prosecuted  by  the  re- 
maining parties.^ 

If  a  judgment  against  a  wife  be  erroneous,  the  hus- 
band and  wife  must  join  in  a  writ  of  error  to  reverse 
it,  whether  the  judgment  be  rendered  against  her,  be- 
fore or  after  marriage  ;*  and  if  the  v^it  be  brought  by 
her  alone,  it  will  be  quashed.^ 

But  if  in  a  suit  against  several,  judgment  be  m  &yor 
of  part,  and  against  part,  those  aggrieved  must  sue 
out  their  writ  alone;  for  they  in  whose fiivor  judgment 
was  given,  cannot  say  that  they  were  aggrieved  there- 
by.® The  vinrit,  however,  in  such  a  case,  must  describe 
the  record  as  it  really  is,  including  all  the  parties,  but 


'  Bretver  v.  Turner,  1  Stra.  Rep.  23a  Cooper  v.  Ginger,  1  Stra. 
Rep,  606.  2  Saund.  101  rf.  note.  Shirley  v.  Lunenburgh,  11  Mass. 
Rep.  379. 

*  Ibid.    Andrews  et  al.  v.  Bostvorth,  3  Mass.  Rep.  223. 
'  Yelv.  4.    2  Saund.  lOlrf.  note. 

*  Sty.  254, 280.    Haines  v.  Coriiss,  4  Mass.  Rep.  659. 

*  McManara  v.  Fisher,  8  Term.  Rep.  302. 
•1  Lev.  210.    Hob.  70. 
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alleging  the  error  to  be,  to  the  damage  of  those  who 
brmg  the  writ.* 

So  where  there  are  several  persons  privy  to  a  judg- 
ment, each  having  a  distinct  and  several  interest,  each 
will  be  entitled  to  a  separate  writ  of  error,  and  to 
maintain  it  by  himself;  and  this,  notwithstanding  a 
release  by  any  other  having  a  like  privity  in  the  same 
judgment,  by  a  distinct  interest.  Thus,  in  a  judgment 
in  a  real  action,  the  heir  or  devisee  of  a  party,  as  well 
as  the  executor  or  admmistrator,  may  have  several 
and  distinct  interests,  and  each  be  entitled  to  a  writ  of 
error.* 

2.  Against  whom  a  ivtit  of  error  must  be  brought. 
The  general  rule  is,  that  a  writ  of  error  must  be 
brought  against  him  only,  who  was  party  or  privy  to 
the  first  judgment ;  and,  in  case  of  his  death,  against 
his  heirs,  or  executors  or  administrators,  according  to 
the  nature  of  the  action  in  which  the  judgment  was 
rendered. 

In  case  of  the  death  of  the  original  party,  against 
whom  the  writ  of  error  is  intended  to  be  brought, 
every  person  interested  in  the  judgment,  though  not  a 
party  to  the  original  suit,  must  be  named  in  the  writ, 
and  have  notice  of  it.  Thus,  if  a  party  to  a  judgment 
in  a  real  action  have  deceased,  those  entitled  at  his 
decease,  by  descent,  or  devise  from  him,  have  a  privity 
by  their  interest,  in  the  principal  subject  of  the  judg- 
ment, and  must  be  named  in  a  writ  of  error  brought 
to  reverse  it,  as  well  as  the  executor  or  administrator, 
whether  they  be  tenants  of  the  land  or  not ;  and  if 


^  Lady  Cass  v.  Tttie,  1  Stra.  Rep.  682. 

*  Porter  v.  JSummery,  10  Mass.  Rep.  64.    Shirley  v.  Lunenburghj  11 
Mass.  Rep.  ^9, 
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another  than  the  heir  or  devisee,  be  tenant  of  the  land, 
he  also  ought  to  be  named  in  the  writ.* 

Where  there  are  a  number  of  defendants,  the  rule 
is  the  same  as  that  relatmg  to  plaintiffs,  in  a  writ  of 
error,  and  all  should  be  named  in  the  writ.* 

So  when  a  writ  of  error  is  brought  to  reverse  a 
judgment  upon  a  probate  bond,  against  the  original 
defendant,  the  names  of  all  the  persons,  whose  names 
were  indorsed  on  the  original  writ,  and  for  whose  use 
executions  were  awarded,  should  be  inserted  in  the 
scire  facias  to  hear  errors.^ 

Sect.  V.     Pboceedings  in  suing  out  a  Writ 

OF  Error. 

A  writ  of  errorv  as  has  been  already  stated,  is  a 
writ  of  right,  and  may  be  sued  out,  without  motion.* 

Time  of  suing  out.  By  Stat  1 805.  ch.  35.  no 
judgment  in  any  action,  shall  be  reversed  or  avoided, 
for  any  error  or  defect  therein,  unless  the  writ  of  error 
brought  for  reversing  the  same,  be  sued  out  within 
twenty  years  after  the  rendition  of  such  judgment; 
provided,  that  if  any  person  entitled  to  such  writ  d 
,  error  shall,  at  the  time  such  title  accrued,  be  within 
the  age  of  twenty-one  years,  covert,  or  non  compos 
mentis,  then  such  person,  his  heirs,  executors  or  ad- 
ministrators, notwithstanding  said  twenty  years  may 
have  expired,  may  bring  a  writ  of  error  to  reverse 
such  judgment,  within  Jive  years  after  such  disabilities 
cease,  or  after  the  death  of  such  person. 


*  Porter  v.  Rummery^  10  Mass.  Rep.  64. 

*  Knox  V.  CostdLo,  3  Burr.  Rep.  1789. 
^  Glover  v.  Heathy  3  Mass.  Rep.  252. 

*  Vide  ante  page  460. 
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Absence  from  the  country  is  not  named  in  this 
proviso. 

It  has  been  holden,  that  a  disability,  to  bring  a  party 
within  this  proviso,  must  be  one  existing  at  the  time 
the  title  to  the  writ  accrued.* 

Mode  of  suing  out  At  any  time  within  the  statute 
of  limitations  of  a  writ  of  error,  the  party  intending 
to  sue  out  a  writ,  should  file  in  the  clerk's  oflSce  of  the 
Supreme  Judicial  Court,  in  the  county  where  the  judg- 
ment complained  of  was  rendered,  an  assignment  of 
errors  to  the  judgment,  naming  therein  the  court,  and  ' 
term,  and  case,  in  which  the  judgment  was  given,  — 
stating  his  desire  that  a  writ  of  error  should  issue,  — 
and  specifying  the  errors,  by  which  he  deems  himself 
aggrieved.^ 

This  assignment  of  errors  should  be  filed  before  the 
issuing  of  the  writ,  because  it  is  either  inserted  in  the 
scire  facias  to  the  defendant,  or  referred  to  therein, 
as  being  on  file. 

The  process  is  then  issued  from  the  clerk's  office^ 
and  consists. 

First.  Of  the  writ,  which,  tested  by  the  Chief  Jus- 
tice of  the  Supreme  Judicial  Court,  —  under  the  seal 
of  that  court,  —  bearing  date,  the  day  it  issues,  — 
and  in  the  form  of  a  mandamus,  is  directed  to  the 
Chief  Justice,  —  or  to  the  judge,  if  there  be  but  a 
single  one,  —  of  the  court,  in  which  the  judgment  com- 
plained of  was  rendered,  commanding  him  to  send 
the  record  and  process  of  the  suit,  * '  together  with 


^  Eager  fy  ux.  v.  Commonwealth  et  al,  4  Mass.  Rep.  183. 
'  Vide  a  form  of  an  assignment  of  error$y  in  note  A.  at  the  end  of  this 
Chapter. 
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this  writ/'   to  the   Supreme  Court,  at  a  specified 
term.*    And, 

Second.  Of  the  scire  facias  ad  audiendum  errores, 
which,  —  tested,  sealed,  and  dated,  in  the  same  man- 
ner as  the  writ,  —  is  directed  to  a  sheriff  or  his  deputy, 
commanding  them,  to  make  known  to  the  defendant 
in  error,  to  appear  before  said  Supreme  Judicial  Court, 
at  a  specified  term,  to  hear  the  errors,  and  shew 
cause,  &c.* 

The  torit  and  scire  facias,  are  both  made  returna- 
ble at  the  same  term  of  the  Supreme  Court ;  and,  it  is 
presumed,  they  should  be  made  returnable  at  the  next 
term  after  issuing,  consistent  with  allowing  a  sufficient 
number  of  days  for  service. 

A  writ  of  error  must  issue  in  the  county,  where  the 
judgment  was  rendered.^  And  though  it  seems  to 
have  been  decided  in  an  early  case,  that  it  may  be 
returned  and  determined,  in  a  county  other  than  that, 
in  which  the  original  judgment  was  rendered,  yet  it  is 
presumed  that  the  rule  is,  that  it  should  be  made  re- 
turnable in  the  same  county,  in  which  it  issues.^ 

As  the  allowance  of  a  writ  of  error,  m  the  English 
practice,  operates  as  a  supersedeas  of  the  execution, 
the  plaintiff  in  error  must,  previous  to  the  issumg  of  the 
writ,  give  bail  by  recognizance,  with  two  sufficient 
sureties,  to  prosecute  his  writ,  and  to  satisfy  the  judg- 
ment, if  affirmed,  and  all  damages  that  may  be  award- 
ed for  delaying  the  execution.* 


*  Vide  a  form  of  a  writ  of  ermr^  in  note  A.  at  the  end  of  this  Chapter. 
'  Vide  a  form  of  a  scire  facias  ad  audiendum  erroresy  in  note  A.  at  the 

end  of  this  Chapter. 

^  Smiih  y.  Franklin  etal,!  Mass.  Rep.  480.    Pembroke  v.  MvngUm,  2 
Mass.  Rep.  142. 

*  Ibid. 

»  2  Tidd's  Pract.  1105.    Jaques  v.  JSTixanj  1  Term.  Rep.  280.     GravaU 
▼.  Stimpson,  1  Bos.  &  Pul.  Rep.  478.    1  Arch.  Pract.  245. 
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But  with  us,  the  writ  is  issued  without  motion,  and 
its  issuing  does  not  operate  as  a  supersedeas  in  any 
case,  as  a  matter  of  course.  No  bail,  therefore,  is 
here  required  to  be  given  by  the  plaintiff  in  error. 

But  though  the  suing  out  the  writ,  does  not  operate 
as  a  supersedeasy  m  our  practice,  yet  the  court  may 
in  any  case,  on  motion  by  the  plaintiff,  and  upon  rea- 
sonable ground  being  shewn,  issue  a  supersedeas;  in 
which  case,  the  plaintiff  must  give  a  sufficient  bond 
to  the  defendant,  upon  the  same  conditions,  and  for 
the  same  purposes,  as  the  recognizance  in  error,  in 
England.^ 

How  and  by  whom  served.  No  particular  form  of 
service  of  the  unit  upon  the  judge,  to  whom  it  is  di- 
rected, is  required.  It  is  generally,  merely  delivered 
to  him,  by  the  attorney  of  the  plaintiff  in  error. 

The  scire  facias  must  be  served  on  the  defendant 
in  error,  by  the  officer  to  whom  it  is  addressed,  in  the 
same  manner  as  any  other  scire  facias. 

Time  of  service.  There  is  no  specified  time  before 
the  return  day  of  the  writy  within  which  the  writ 
must  be  delivered  to  the  judge,  to  whom  it  is  direct- 
ed. It  should  be  done,  however,  within  a  sufficient 
time,  before  the  return  day,  to  enable  him  to  have  a 
transcript  of  the  record  prepared. 

As  to  the  service  of  the  scire  faciasy  it  is  presum- 
ed, that  the  same  rules  apply,  as  to  the  time  between 
the  service  and  return,  as  in  other  writs.* 

How  and  where  returned.  The  writ,  with  a  tran- 
script of  the  record  of  the  suit  therein  named  annexed, 
and  with  a  written  return  indorsed  thereon  by  the 


^  BaOey  t.  BaxUry  1  Mass.  Rep.  156. 
^  Vide  ante  Book  I.  Chap.  X.  Sect.  II. 
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judge,  under  his  seal,*  is  by  him  returned  to  the  clerk's 
oflBice,  of  the  Supreme  Court,  at  the  specified  time. 

The  officer  returns  the  scire  facias j  with  his  doings 
thereon,  in  the  same  manner  as  in  other  cases. 


Sect.  VI.     Assignment  of  Errors. 

When  to  be  made  and  JUed.  The  assignment  of 
errors  should  properly  be  filed  in  the  clerk's  office, 
before  the  issuing  of  the  writ  and  scire  facias^  though 
there  is  no  rule  positively  preventing  the  issuing  of 
the  writ  and  scire  facias^  previously  to  the  filing  of 
the  assignment  of  errors. 

If  the  assignment  of  errors  be  so  filed,  it  may  be 
inserted  in  the  scire  facias;  in  which  case,  the  de- 
fendant will  be  holden  to  plead  thereto,  within  the 
first  two  days  of  the  return  term,  unless  the  court,  by 
special  order,  enlarge  the  time  ;*  and  a  decision  may 
be  had  at  the  first  term.^ 

« 

The  plaintiff  would,  at  any  rate,  be  holden  to  assign 
his  errors  within  a  reasonable  time,  after  the  return 
of  the  writ. 

If  the  plaintiff  neglect  to  assign  his  errors  at  the 
proper  time,  the  defendant,  in  the  English  practice, 
may  sue  out  a  writ  of  scire  facias  quare  executionem 
non,  or  give  the  plaintiff  a  rule  to  assign  errors.* 
Here,  however,  such  a  writ  is  not  used;  but  in 
such  a  case  of  neglect  on  the  part  of  the  plaintiff,  the 


'  See  a  form  of  the  judge's  return  of  the  writ,  in  Note  A,  at  the  end 
of  this  Chapter. 

•  Reg.  Gen.  S.  J.  C.  42.     Appendix  A. 

'  Pembroke  v.  AhingUm^  2  Mass.  Rep.  142. 

*  1  Arch.  Pract.  270.    2  Tidd's  Pract.  1138. 
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court  would  dismiss  the  writ,  and  supersede  any  su- 
persedeas^ that  might  have  been  granted. 

What  errors  may  be  assigned.  An  assignment  of 
efrors  is  in  the  nature  of  a  declaration,*  —  and  is  either 
of  errors  infact^  or  errors  in  law. 

1 .  Errors  in  fact  These  consist  of  matters  of 
fact,  not  appearing  upon  the  face  of  the  record,  which, 
if  true,  prove  the  judgment  to  have  been  erroneous ; 
as  that  the  defendant  in  the  original  action,  being  an 
infant,  appeared  by  attorney ;  —  that  a  feme  plaintiff 
or  defendant  was  under  coverture,  at  the  time  the 
action  was  commenced ;  —  that  a  sole  plaintiff  or  de- 
fendant died  before  judgment ;  —  or  that  the  defendant 
was  out  of  the  Commonwealth,  at  the  time  of  the 
service  of  the  writ,  and  did  not  return  before  the  entry 
of  the  action,  and  that  it  was  defaulted  at  the  first 
term.^ 

2.  Errors  in  law.  These  are  of  two  kinds,  com- 
mon or  special. 

The  common  errors  in  law  are,  that  the  declara- 
tion is  insufficient  in  law,  to  support  the  judgment,  and 
that  the  judgment  was  rendered  for  the  plaintiff,  in- 
stead of  the  defendant,  or  vice  versd.^ 

Special  errors  in  law,  are  some  particular  individ- 
ual defects,  apparent  on  the  record,  which  are  specially 
referred  to  by  the  plaintiff  in  error,  and  which  shew 
the  judgment  to  have  been  erroneous.* 

The  plaintiff  may  assign  several  errors  in  law,  but 
only  one  error  in  fact  f  and  he  cannot  assign  error  in 


*  2  Bac.  Abr.  216. 

'  BUmchard  v.  WUdy  1  Mass.  Rep.  342. 

»  2  Tidd's  Pract  1140. 

*Ibid. 

*Ibid.    F.N.B.20. 
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fact  and  law  together ;  (or  these  are  distmct  things, 
one  to  be  tried  by  the  court,  and  the  other  by  the 
jury.* 

Nothing  can  be  assigned  for  error,  which  contradicts 
the  record,^  —  or  was  for  the  advantage  of  the  party 
assigning  it,'  —  or  that  is  aided  by  appearance,  or  by 
not  having  been  taken  advantage  of  in  due  time/  But 
if  the  error  be  the  default  of  the  court,  though  it  be 
for  the  advantage  of  the  party,  yet  it  may  be  assigned, 
for  the  course  of  the  court  ought  to  be  observed.*  So 
a  plaintiff  may  assign  for  error,  the  want  of  jurisdic- 
tion in  a  court  of  limited  jurisdiction,  to  which  he  has 
chosen  to  resort.® 

As  to  the  assignment,  whether  it  must  be  general 
or  special,  this  distinction  seems  to  be  taken.  The 
common  errors  may  be  assigned,  if  the  errors  com- 
plained of  appear  upon  the  face  of  the  record  itself; 
or  if  in  such  case,  any  of  these  errors  be  assigned 
specially^  counsel  will  not  be  confined,  in  arguing  the 
case,  to  the  errors  thus  assigned,  but  may  support 
the  writ  of  error,  by  any  other  error  appearing  on  the 
face  of  the  record.  But  it  is  usual,  if  there  really 
be  errors  in  the  record,  to  assign  one  of  them 
specially.  Where,  however,  the  error  is  in  any  of 
the  outbranches  of  the  record,  as  where  there  is  no 
writ,  or  a  bad  one,  it  must  be  assigned  specially,  and 
the  dimmution  alleged,   and   verified   by  certiorari. 


*  2  Bac.  Abr.  217.    2  Ld.  Ray.  Rep.  883.    Jejffry  v.  Wood,  1  Stnu 
Rep.  439. 

»  2  Bac.  Abr.  218.    Hdbut  v.  Held,  1  Stra.  Rep.  684. 
» Ibid. 

*  Ibid.    2  H.  Black.  Rep.  267,  299. 

*  Ibid.    Capron  v.  Van  JSToorden,  2  Cranch.  Rep.  126.    Yelv.  107. 

*  Ibid.    2  Tidd's  Pract  1142. 
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which  the  court  will  grant,  in  order  to  bring  up  the 
whole  record.* 

If  there  be  several  plaintiflfe  in  error,  they  must  all 
join  in  the  assignment  of  errors,  unless  some  of  them 
have  been  summoned  and  severed.^ 

An  assignment  of  errors  in  fact^  should  conclude 
with  a  verification,  though  this  position  is  questioned 
in  some  of  the  books.* 

But  in  assigning  the  death  of  the  defendant  in  error, 
the  assignment  ought  not  to  conclude  in  the  common 
way,  but  by  praying  a  scire  facias  ad  audiendum  er- 
rares,  against  the  executor  or  administrator.* 

Sect.  VIL     Pleadings  in  Error. 

To  an  assignment  of  errors,  the  defendant  may 
pleady  or  demur. 

Pleas  in  error  are  common  or  special.  The  com- 
mxm  plea,  or  joinder^  as  it  is  more  commonly  called, 
is,  ^^in  nullo  est  erratum^'^  or  that  there  is  no  error 
in  the  record  or  proceedings ;  and  this  is  in  the  nature 
of  a  demurrer,  and  at  once  refers  the  matter  of  law 
arising  thereon,  to  the  judgment  of  the  court. 

If  the  plaintiflf  in  error  assign  an  error  in  fact,  and 
the  defendant  in  error  would  put  in  issue  the  truth  of 
it,  he  ought  to  traverse  or  deny  the  fact,  and  so  join 
issue  thereupon,  and  not  plead  "in  nullo  est  erra- 
tumy^'  for  by  so  doing,  he  would  acknowledge  the  feet 
alleged,  to  be  true.^ 

'  1  Arch.  Pract.  251.    Andrews  et  al.  v.  Bosworthj  3  Mass.  Rep.  223. 

»  1  Arch.  Pract  251. 

^  1  Burr.  Rep.  410.    Carth.  367.    Yelv.  58.  contra. 

*  1  Sid.  93.    Ld.  Ray.  59.  S.  C. 

*  Yelv.  57. 
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But  in  such  a  case,  if  the  defendant  be  willing  to 
acknowledge  the  fact  to  be  as  alleged,  but  insists  that 
by  law  it  is  not  error,  he  ought  to  plead  "  in  ntiUo  est 
erratum."^ 

If.  an  error  in  fact,  therefore,  he  well  assigned,  "m 
nullo  est  erratum/*  confesses  it;  for  the  defendant 
ought  to  have  joined  issue  on  it,  so  as  to  have  it  tried 
by  the  country ;  but  if  an  error  in  fact  be  assigned,  that 
b  not  assignable,  or  be  ill  assigned,  "  in  nullo  est  er- 
ratuniy**  is  no  confession  of  it,  but  shall  be  taken  onlj 
for  a  demurrer.^ 

If  error  be  alleged  of  the  body  of  the  record,  "  in 
nullo  est  €7Tatum/*  is  a  good  rejoinder;  for  this  puts 
the*  matter  in  the  judgment  of  the  court,  the  record 
being  agreed  to  be  as  stated.'*  So  if  error  be  alleged 
in  a  matter  of  record,  which  is  not  in  the  body  of  the 
record,  but  in  a  collateral  thing,  '*  in  nullo  est  erra- 
turn/*  is  a  good  rejoinder/ 

But  if  the  plaintiff  in  error  assign  error  in  facty  and 
error  in  law  together,  which,  we  have  seen,  cannot 
be  assigned  together,  the  defendant  in  error  must  not 
plead  "  in  nullo  est  erratum/*  for  this  would  confess 
the  error  in  fact,  and  the  judgment  must  be  reversed ; 
but  he  must  demur  for  the  duplicity,  upon  which  the 
judgment  will  be  affirmed/ 

The  demurrer,  in  this  case,  however,  need  not  be 
special;  for  writs  of  error  are  not  within  the  statute, 
requiring  demurrers  for  duplicity  to  be  special/ 


*  1  Rol.  Abr,  758. 

*  2  Bac.  Abr.  218. 

*  1  Rol.  Abr.  763. 

*  Ibid,  764. 

»  2  I.a.  Ray.  883.    3  Bac.  Abr.  218.    Garth.  338. 

*  Ibid. 
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By  pleading  *^in  nullo  est  erratum,''  the  defend- 
ant in  error  admits  the  record  to  be  perfect,  the  effect 
of  his  plea  being,  that  the  record,  in  its  present  state, 
is  without  error  ;*  and,  therefore,  after  this  plea,  neither 
party  can  allege  diminution,  or  pray  a  certiorari.^ 
The  court,  however,  are  not  restrained  thereby, 
from  looking  into  the  record ;  but  they  may,  at  any 
time  pending  a  writ  of  error,  either  before  or  after 
the  assignment  of  errors,  and  even  after  **  m  nullo 
est  erratum y''  pleaded,  ex  officio  award  a  certiorari^ 
to  supply  a  defect  in  the  body  of  the  record,  or  in  its 
outbranches.* 

Special  pleas  to  an  assignment  of  errors,  contain 
matter  in  confession  and  avoidance,  —  as  a  release  of 
errors,'*  —  or  the  statute  of  limitations,  to  which  the 
plaintiff  may  reply  or  demur j  and  proceed  to  trial  or 
argument.    - 

Where  there  are  several  plaintiffs  in  error,  the  re- 
lease of  one,  will  not  be  a  bar  to  the  others.^ 

Special  pleas  in  bar  to  a  writ  of  error,  should  con- 
clude by  praying  that  the  plaintiff  may  be  barred  of 
his  writ  of  error,  and  not  that  the  judgment  be  affirm- 
ed, for  they  admit  the  judgment  to  be  erroneous.® 

An  issue  having  thus  been  joined  in  error,  the  pro- 
ceedings are  entered  of  record.  If  the  issue  be  one 
of  fact y  the  parties  proceed  to  trial  to  the  jury,  as  in 
the  Court  of  Common  Pleas ;  if  of  law,  the  action  is 

» 1  Salk.  270. 

*  Ibid,  269.    2  Cowen.  Rep.  40a 

»  Ibid.    2  Ld.  Ray.  1005.    2  Tidd's  Pract  1152. 

*  2  Bac.  Abr.  225. 

»  6  Co.  25a.    Cro.  E.  648. 

*  Cunningham  v.  HotLrton^  1  Stra.  Rep.  127.  Dent  v.  Lingood,  1  Stra. 
Rep.  683.  Street  v.  HopJdnam  et  cd.^  Stra.  Rep.  1055. 1  Arch.  Pract. 
256. 
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entered  on  the  law  docket  of  the  Supreme  Court,  and 
comes  on  for  hearing  in  its  order. 


Sect.  VIII.    Judgment,  &c.  in  Error. 

Judgment.  The  judgment  in  error  is,  either  to 
affirm^  —  or  to  recall,  —  or  to  reverse  the  former 
judgment,  —  or  that  the  plaintiff  he  barred  of  his 
vrrit  of  error y  —  or  that  there  he  a  new  triaV 

1.  For  the  defendant  in  error.  The  common  judg"- 
ment  for  the  defendant  in  error,  whether  the  errors 
assigned  be  in  fact  or  in  law  is,  that  the  former  judg- 
ment be  affirmed.^ 

So  on  a  demurrer  by  defendant,  to  an  assignment 
of  errors  in  fact  and  law,  for  duplicity,  the  judgment 
is,  that  the  former  judgment  be  affirmed.^ 

On  a  plea  of  release  of  errors,  or  the  statute  of  lim- 
itations, found  for  the  defendant,  the  judgment  is,  that 
the  plaintiff  he  harred  of  his  writ  of  error. ^ 

2,  For  the  plaintiff  in  error  When  the  judgment 
is  for  the  plaintiff  in  error,  if  the  error  be  in  fact,  the 
former  judgment  is  recalled :  —  if  the  error  be  in  law, 
the  former  judgment  is  reversed.^ 

If  the  plaintiflf  in  error  be  the  original  defendant, 
against  whom  judgment  was  given,  the  judgment  in 
error,  when  for  him,  shall  be  simply  to  reverse  the 
former  judgment ;  for  the  writ  of  error  is  brought  only 
to  be  discharged  from  that  judgment. 


*  2  Tidd's  Pract.  1161. 
«  Ibid. 

*  Ibid.    Yelv.  58.    Jeffry  v.  Wood.  1  Stra.  Rep.  439. 

*  1  Stra.  Rep.  127,  683.     2  Stra.  Rep.  1055. 

*  1  Rol.  Abr.  805.  pi.  9.    2  Bac.  Abr.  230. 
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But  if  the  plaintiff  in  error  be  the  original  plaintiff, 
against  whom  judgment  was  given,  if  he  prevail  in 
error,  the  judgment  will  not  only  be  reversed,  but  the 
court  will  also  give  such  judgment,  as  the  court  below 
should  have  given,*  and  if  necessary,  award  a  writ  of 
inquiry,  to  assess  the  damages.^ 

A  new  trial  is  granted,  when  error  is  brought  upon 
a  bill  of  exceptions,  taken  and  filed,  to  the  opinion  of 
the  judge,  who  tried  the  cause,  where  such  direction 
is  wrong,  —  and  in  many  other  cases,  where  error  has 
occurred  in  the  course  of  the  proceedings,  which  may 
be  corrected  on  a  new  trial.* 

A  judgment  being  an  entire  thing,  cannot  regularly 
be  reversed  for  part,  and  affirmed  for  the  residue. 
Thus  where  several  damages  were  given  on  two  issues 
and  an  entire  judgment  was  rendered  for  both,  and 
one  of  the  issues  was  erroneous,  the  judgment  was 
reversed  for  the  whole.* 

So  if  in  an  action  against  several,  one  judgment  be 
given  against  all,  and  upon  error,  it  be  holden  that  the 
judgment  is  erroneous  as  to  one,  it  shall  be  reversed 
against  all.^ 

So  if  there  be  several  dependent  judgments,  and  the 
principal  one  be  reversed,  the  others  cannot  be  sup- 
ported;—  as  if  one  recover  in  debt  or  scire  facias^  on 
a  judgment,  and  the  first  judgment  be  reversed,  the 
judgment  in  debt  or  scire  facias  is  reversed  also.     But 


>  Parktr  v.  Harris,  1  Salk.  262.    2  Saund.  110. 

*  Ibid.    Yelv.  76a.  Cuming  v.  Sibley,  4  Burr.  Rep.  2490. 

'  2  Tidd's  Pract.  825, 1161.     Crossm  v.  Hutchinson,  9  Mass.  Rep.  205. 
WiUer  v.  Witter,  10  Mass.  Rep.  223. 

*  Cro.  Jac.  424.    Porter  v.  Rummery,  10  MaES.  Rep.  64. 

»  RoU.  Abr.  776.    Sty.  121, 125, 406.    14  Johns.  Rep.  417. 
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if  merely  the  last  judgment  be  reversed,  this  does  not 
aflfect  the  first.* 

Where  there  are  several  distinct  and  independent 
judgments,  the  reversal  of  one  will  not  affect  the 
others.' 

So  also,  though  there  be  but  one  judgment,  yet  if  it 
consist  of  several  distinct  and  independent  parts,  and 
though  One  part  be  erroneous,  yet  it  can  be  set  right, 
without  a  reversal  of  the  whole,  it  may  be  reversed 
for  one  part,  and  remain  good  for  the  remainder;  as 
for  costs  alone,^  —  or  damages  in  scire  facias/  —  or 
for  damages  and  costs  in  a  qui  tarn  action.* 

So  on  a  writ  of  error,  a  judgment  may  be  reversed 
as  to  the  damages,  and  affirmed  as  to  the  costs.®  —  So 
a  judgment  in  a  trustee  process  may  be  reversed  as  to 
the  trustee,  and  remain  good  against  the  principal.'' 

Execution.  The  execution  issues  in  favor  of  the 
prevailing  party,  fi'om  the  Supreme  Court,  and  in  com- 
mon form,  —  the  record  being  supposed  to  be  in  that 
court,  though,  in  fact,  a  transcript  only  is  sent.* 

3.  Costs.  For  costs  on  a  vn-it  of  error,  see  Chapter 
on  Costs. 


'  2  Ld.  Ray.  1532.    2  Stra.  Rep.  807. 
'Ibid.    2  Bac.  Abr.  228. 

'  BeUew  v.  ^yliner,  1  Stra.  Rep.  188.    5  Cowen.  Rep.  654.    8  Johns. 
Rep.  566. 

♦  2  Stra.  Rep.  808. 

*  4  Burr.  Rep.  2018. 

•  Cumminga  v.  Pruden^  11  Mass.  Rep.  206. 
^  fVhiling  V.  Cochran,  9  Mass.  Rep.  532. 

»  Cowp.  841. 
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NOTE  A. 

Form  of  an  Assignment  of  Errors. 
Supreme  Judicial  Court. 


M. 


PlaintifT  in~errorv«.  Defendant 

On  a  judgment  of  the  Court  begun  and  holden  at 

within  and  for  the  county  of  on  the  day  of 

wherein  the  said  of  ,  is  plaintiff,  and  the  said 

of  ,  is  defendant. 

And  the  said  prays  for  a  writ  of  error  to  issue,  returnable 

to  the  next  Supreme  Judicial  Court,  to  be  holden  at  ,  within 

and  for  the  county  of  on  the  and  assigns  for 

errors  in  the  record  of  the  process  and  judgment  aforesaid,  the  following, 
to  wit : 


By  his  Attorney, 

A.B, 


Form  of  a  Writ  of  Error. 
Commonwealth  of  Massachusetts. 
L.  s. 

SS.' 

To  our  trusty  and  well  beloved  Chief  Justice  of 

our  Court  for  the 

Greeting. 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  of 
judgment,  between  of  ,  plaintiff^  and 

of  ,  defendant,  in  an  action,  that  was  in  our  court, 

held  at  ,  on  ,  manifest  error  hath  happened,  as 

it  is  said,  to  the  great  damage  of  the  said  ,  as  by  his  com- 

plaint we  are  informed, 

We,  willing  that  the  error,  if  any  hath  been,  should  be  duly  amended, 
and  full  and  speedy  justice  done  therein  to  the  said  parties,  do  command 
you,  that  if  judgment  be  therein  rendered,  you  distinctly  and  openly 
send  us  the  record  and  process  of  the  suit  aforesaid,  with  all  things 
touching  them,  under  your  seal,  together  with  this  writ,  —  so  that  we 
may  have  them,  before  our  justices  of  our  Supreme  Judicial  Court,  to 
be  held  at  within  and  for  the  county  of  ,  on  the 

of  ,  that  inspecting  the  record  and  process  afore- 

said, we  may,  for  correcting  that  error  therein,  furtlier  cause  to  be  done 

what  of  right  and  according  to  law,  shall  be  to  be  done. 

Witness.  Esq. 

at  ,  this  day  of 

Clerk. 
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Judges  return  thereon. 
L.  s. 

Pursuant  to  the  precept  of  this  writ,  to  .me  directed,  I  herewith  send 
the  record  and  process  of  the  suit,  and  process  within  mentioned,  with 
all  things  touching  the  same,  all  which  are  hereunto  annexed,  to  the 
Honorable  the  Justices  of  the  Supreme  Judicial  Court  within  named. 
In  testimony  whereof,  I  hereunto  put  my  liand  and  seal  this 
day  of 

Chief  Justice,  &e. 


Form  of  a  Scire  Fieiaa  ad  audiendum  errores. 
Commonwealth  of  MasBacbuBetts. 

L.   8. 

88. 

To  the  Sheriff  of  our  county  of  or  his  Deputy, 

Greeting. 

Whereas  at  the  complaint  of  of  ,  a  certain 

plea  of  the  case  prosecuted  at  a  court  holden  at  in  and 

for  our  county  of  ,  on  the  by  of 

against  of  ,  together  with  the  proceedings  and  judgment 

therein  are,  by  our  writ  of  error,  ordered  to  be  removed  into  our  Su- 
preme Judicial  Court  next  to  be  holden  at  on  : — 
and  whereas  the  said  ,  by  his  attorney,  hath  assigned  errors, 
and  filed  the  same,  which  now  remain  in  the  clerk's  office  of  the  Su- 
preme Judicial  Court,  said  to  have  happened  on  the  said  complaint,  and 
in  the  said  proceedings  and  judgment  We  therefore  conmiand  you, 
willing  that  justice  should  be  done  in  the  premises,  that  you  make  known 
unto  the  said  ,  that  he  appear,  (if  he  see  cause,)  before  our 
Supreme  Judicial  Court,  to  be  holden  at  ,  within  and  for 
the  county  of  on  the  ,  to  hear  the  emn 
aforesaid,  and  to  shew  cause  (if  any  he  hath)  why  the  said  eiror  (if  any 
'  be)  should  not  be  corrected  as  to  justice  appertains.  Hereof  fiul  not, 
and  have  you  there  this  writ,  with  your  doings  therein. 

Witness.  Eaq. 

at  ,the  day  of 

ClerL 
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CHAPTER  XIV. 
Certiorari. 

A  certiorari  is  a  writ  issuing  from  a  superior,  and 
directed  to  the  judges  of  an  inferior  court,  command- 
ing them  to  certify  and  return  their  records  of  a  cause. 
At  common  law,  this  writ  is  resorted  to,  for  various 
purposes ;  but  in  this  state,  its  only  object  is,  the  cor- 
rection of  errors  in  certain  cases,  committed  by  the 
inferior  tribunals.  It  differs  from  a  writ  of  error,  — 
in  the  nature  of  the  cases,  to  which  it  applies,  —  in 
the  mode,  in  which  it  is  granted,  - —  and  in  the  judg- 
ment rendered. 

From  what  court  it  issues.  A  writ  of  certiorari, 
in  this  state,  can  issue  from  the  Supreme  Judicial  Court 
only. 

Cases  in  which  it  lies.  A  writ  of  certiorari  is  the 
appropriate  remedy  for  the  correction  of  errors,  com- 
mitted by  inferior  courts,  who  either  have  no  common 
law  jurisdiction,  or  whose  proceedings,  in  the  particu- 
lar cases,  are  not  according  to  the  course  of  common 
law;  for,  in  these  cases,  a  writ  of  error  will  not  lie.* 
A  certiorari  lies,  therefore, 

1 .  In  all  proceedings  before  the  former  court  of  ses- 
sions, — now  the  county  commissioners,  in  laying  out 
highways.^ 

2.  In  proceedings  in  the  Court  of  Common  Pleas, 


'  Commonwealth  v.  EUis.  11  Mass.  Rep.  462. 
'  Commonwtalth  v.  Coombs,  2  Mass.  Rep.  489. 
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on  complaints  by  the  owners  of  lands,  flowed  by  mill- 
dams  ;*  —  and  on  complaints  against  the  putative  fitther 
of  a  bastard  child.' 

3.  In  proceedings  before  a  justice  of  the  peace^  on 
complaints  for  neglect  of  military  duty  ;•  —  and  on  rc- 
ferenceSy  entered  into  before  a  justice  of  the  peace. 

In  proceedings  on  complaints,  before  a  justice,  for 
the  violation  of  the  law  of  the  road  prescribed  by  Slat. 
1 820.  ch.  66..  and  on  appeals,  in  such  cases,  from  the 
justice,  to  the  Court  of  Common  Pleas.* 

But  a  certiorari  does  not  lie  to  remove  the  proceed- 
ings of  a  court  martial;  if  their  proceedings  be  erro- 
neous, they  are  merely  void.*  Nor  has  this  writ  ever 
been  resorted  to,  in  proceedings  before  the  probate 
court ;  probably  because  the  remedy  by  appeal  is  suffi- 
cient, or  where  not  sufficient,  the  proceedings  are 
considered  void. 

In  some  cases,  where  the  proceedings  have  been  im- 
properly brought  before  the  court  by  writ  of  error,  instead 
oi certiorari^  the  court  have  considered  the  questions  as* 
coming  up  on  certiorari,  so  as  to  affirm  or  quash  them. 
But  this  indulgence  has  never  been  granted,  unless  a 
question  of  general  consequence  arose,  when  it  was 
important  to  have  the  law  settled  and  known,  for  the 


'  LwotU  V.  Spring,  6  Mass.  Rep.  398.  CommonweaUh  v,  Ellis,  11  Mass. 
Rep.  462.     Vandusen  v.  Comstock,  3  Mass.  Rep.  184. 

*  Giley.  Moore,  2  Pick.  Rep.  386.  Droume  v.  SHmpson,  2  Mass.  Rep. 
441. 

'  PraU  V.  Hall,  4  Muss.  Rep.  239. 

*  Clark  V.  Commonwealth,  4  Pick.  Rep.  185. 

*  Ex  pcarte  Dunbar,  14  Mass.  Rep.  393. 

*  Droume  v.  Siimpson,  2  Mass.  Rep.  441.  PraU  v.  HaU,4  Mass.  Rep. 
239.  Winslow  v.  Anderson,  4  Mass.  Rep.  376.  Edgar  v.  Dodge,  4  Mass. 
Rep.  670.    BaU  v.  Brigham,  5  Mass.  Rep.  406. 
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information  of  the  people,  and  for  the  regulation  of 
proceedings  in  inferior  jurisdictions.* 

Mode  of  procuring  a  writ  of  certiorari.  The  cer- 
tiorari is  not,  as  in  cases  of  error,  a  writ  of  right,  de- 
mandable  at  the  pleasure  of  the  party ;  it  is  granted  or 
refused  by  the  court  at  their  discretion,  upon  applica- 
tion and  a  hearing  of  both  parties..  The  course  of 
proceeding  to  obtain  a  certiorari^  is  to  make  a  petition 
to  the  court,  stating  the  substance  of  the  proceedings 
complained  of,  and  the  errors  alleged.  This  may  be 
presented  and  heard  in  any  county.^  An  order  of 
notice  will  be  made  upon  motion  of  the  petitioners, 
returnable  as  the  court  shall  order,  to  the  opposite 
party,  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue.  It  is  the  duty  of  the  petitioners,  to  take 
care  that  the  order  of  notice  embraces  the  proper  per- 
sons, and  all  persons  entitled  to  notice ;  and  where 
a  writ  issues  without  such  notice  to  the  opposite 
party,  the  court  will  quash  it,  as  having  issued  improvi- 
dent ly.'' 

The  petition  may  be  heard  and  granted,  at  a  term 
holden  by  one  judge;  and  as  it  is  a  matter  within  his 
discretion,  it  seems  doubtful  whether  exceptions  can 
be  taken  to  his  decision. 

Before  granting  the  application,  the  court  will 
always  look  into  the  record,  and  even  into  the  circum- 
stances attending  the  process,  and  if  the  error  be 
merely  in  the  forms  of  the  proceedings,  not  affecting 
the  substantial  justice  of  the  case,  the  court  will  refuse 


^  Edgar  V.  Dodge^  4  Mass.  Rep.  670. 
'  Taylor  v.  JHenry,  2  Pick.  Rep.  397. 
'  OnKnwnwealik  v.  Downing  tt  al,  6  Mass.  Rep.  72. 
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the  writ.*  The  reason  assigned  is,  that  after  the  writ 
is  granted,  and  the  record  brought  up,  if  any  error 
appear,  the  court  are  bound  to  quash  the  whole  pro- 
ceedings, and  that  this  might  in  many  cases,  prejudice 
one  party  to  the  benefit  of  another,  who  had  suffered 
no  material  injury. 

The  same  reason  applies  with  equal  force  to  writs 
of  error,  and  there  seems  to  be  no  more  diflSculty  in 
the  exercise  of  the  same  discretion  where  the  record  is 
before  the  court,  than  where  application  is  made  for 
the  writ.  The  rule  conflicts  with  the  general  princi- 
ple, that  all  inferior  jurisdictions  are  to  be  strictly  con- 
fined to  prescribed  forms,  and  it  operates  as  a  virtual 
abolition  of  all  the  forms,  however  positively  enjoined 
by  law,  which  the  court  may  '^ink  not  connected  with 
the  essential  justice  of  the  case?.  The  rule,  however, 
has  been  uniformly  acted  upon,  and  in  one  case,^  the 
court  examined  papers  not  recorded,  and  considered 
f£[cts  alleged  and  not  denied,  in  formmg  their  conclu- 
sion to  reject  the  petition. 

If  the  writ  be  granted  and  issued,  an  order  of  notice 
of  the  writ  and  its  return  day  is  made,  which  must  be 
served  upon  the  parties  interested.  Where  upon  a 
writ  of  certiorari  to  remove  the  record  of  the  court 
of  sessions,  relative  to  the  altering  of  a  county  road, 
one  of  the  locating  committee  was  served  with  notice, 
and  he  alone  made  a  party  to  the  suit,  the  court  ob- 
jected that  there  seemed  to  be  no  proper  parties,  and 
said  that  notice  ought  to  be  given  to  the  county,  if  they 
were  interested,  and  another  to  the  town  in  which  the 


'  Expcaie  Weston  etal,  11  Mass.  Rep.  417, 

'  Inhabitants  of  JSTew  Salem  et  aL  Petitioners,  6  Pick.  Rep.  470. 
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road  lay ;  for  that  the  committee  of  the  sessions  had 
no  interest  in  the  cause.* 

The  hearing  upon  the  writ  of  certiorariy  must  be  by 
the  full  court,  and  a  new  assignment  of  errors  is 
not  necessary.^ 

If  a  certiorari  issue,  requiring  only  a  part  of  the 
record  of  the  cause  to  be  certified,  the  court  will  quash 
the  writ,  as  having  issued  improvidently .^  If  an  mcom- 
plete  return  be  made  by  the  inferior  court,  the  peti- 
tioner may  suggest  a  diminution  of  the  record,  and  a 
new  certiorari  will  issue.'*  Where  the  several  parts 
of  the  proceedings  in  the  case  are  so  connected  to- 
gether, as  to  make  the  validity  and  force  of  one  part, 
to  depend  on  the  other,  the  whole  must  be  quashed  or 
affirmed.  But  the  court  may  quash  the  proceedings 
in  part,  and  affirm  the  residue,  where  the  part  quash- 
ed is  independent,  and  unconnected  with  the  part 
affirmed.* 

Judgment  on,  a  writ  of  certiorari.  The  proceed- 
ings below  must  be  either  quashed  or  affirmed,  as  they 
stand;  no  new  judgment  can  be  entered  by  the  court, 
as  in  case  of  a  writ  of  error ;  if  there  be  error,  they 
merely  vacate  the  former  decree,®  and  no  costs  are 
allowed.'' 


'  CmmmMiDtaWi  y.  Pdetv,  3  Maas.  Rep.  229. 

'  CommomotaUk  v,.  Sheldon,  3  Mass.  Rep.  188. 

'  TkaUher  et  aL  v.  JUiOer,  11  Mass.  Rep.  413. 

^  OmmonweaUh  y.  JVeur  MUfordy  4  Mass.  Rep.  446. 

^  OmmoMMoUh  y.  Blue  URU  Turnpike  Corp,  5  Maes.  Rep.  420. 

*'CommoniffeaHhY.  EUi$,  11  Mass.  Rep.  462. 

^  natcher  ttaLv.  MOler,  11  Mass.  Rep.  413. 
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CHAPTER  XV. 
Report  of  the  Judge. 

Another,  and  usual  mode,  in  the  Supreme  Court, 
of  reserving  questions  of  law,  for  argument  and  de- 
cision, is  upon  a  report  of  the  case,  by  the  judge. 

If  any  questions  arise  in  the  course  of  the  trial,  in 
relation  to  which  any  doubts  are  entertained,  by  the 
judge  who  presides  in  the  case,  or  with  the  judge's 
opinion  upon  which,  either  party  is  dissatisfied,  the 
questions  may  be  saved,  and  the  trial  proceed  and  a 
verdict  be  taken,  subject  to  the  opinion  of  the  full 
court,  upon  a  report  by  the  judge. 

A  statement  or  report  of  the  case  is  then  drawn 
up  by  the  judge,  stating  the  points  saved,  and  the  man- 
ner in  which  he  ruled  them  at  the  trial ;  and  the  case 
is  continued  to  the  next  law  term.  The  case  is  then, 
in  its  order,  heard  upon  the  report,  and  judgment  ren- 
dered on  the  verdict,  or  the  verdict  amended,  or  set 
aside,  and  judgment  entered  for  the  other  party,  or 
a  new  trial  ordered,  according  to  the  nature  of  the 
case. 

This  report,  however,  is  frequently  db'ected  by  the 
judge,  to  be  made  up  by  the  counsel,  who  save  the 
questions ;  and  when  so  made  up,  it  is  submitted  to 
the  judge,  who,  if  it  be  correct,  signs  the  same,  as  if 
prepared  by  himself 
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CHAPTER  XVI. 

AqREED  STATEMENT  OF  FaCTS. 

'  Another  mode  of  presenting  questions,  for  deter- 
mination by  the  full  court,  is  by  an  agreed  statement 
of  facts. 

If  there  be  no  dispute  between  the  parties  as  to  the 
fects  in  the  case,  —  and  the  only  question  be,  as  to  the 
legal  rights,  arising  from  them,  the  parties,  instead  of 
submitting  the  case  to  the  jury,  may  enter  into  an 
agreement  of  the  facts. 

The  facts,  as  they  are  agreed,  must  be  stated  m 
writing,  and  signed  by  the  respective  parties,  or  their 
counsel.  The  fact  of  such  an  agreement  is  then  min- 
uted upon  the  docket,  and  at  the  next  law  term,  the 
case  is  heard  and  determined  by  the  court,  upon  the 
agreed  statement. 
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CHAPTER  XVII. 

New  Trial. 

Formerly,  the  principal  remedy  for  the  reversal  of  a 
verdict  unduly  given,  was  by  writ  of  attaints  But 
attaints  upon  untrue  verdicts  are  not  known  in  our 
practice,  and  are  virtually  or  distinctly  abolished  else- 
where f  and  it  has  for  a  long  time  been  the  practice,  in 
case  of  a  defect  of  judgment,  arising  from  matter  de- 
hars  the  record,  to  apply  to  the  court  for  a  new  trial, 
which  is  a  rehearing  of  the  cause  before  another 

jury-' 

If  every  verdict  were  final  in  the  first  instance,  it 

would  in  some  degree  destroy  the  present  valuable 
method  of  trial  by  jury,  and  would,  where  it  became 
possible,  drive  away  all  causes  of  consequence  fi*om 
courts  of  common  law,  to  those  where  a  different  mode 
of  trial  is  adopted.  Causes  of  great  importance  are 
often  brought  before  juries  upon  the  general  issue, 
where  the  facts  are  complicated,  and  the  evidence  is 
intricate,  of  great  length,  and  sometimes  contradictory, 
and  when  questions  of  great  nicety  and  diiBculty  are 
involved  in  the  discussion.  Either  party  may  be 
surprised  by  a  piece  of  evidence,  which  at  another 
time,  he  could  have  explained  or  answered,  or  he  may 
be  perplexed  by  a  legal  doubt,  which  a  little  recollec- 
tion would  have   solved.     In  the  hurry  of  a  trial, 

'  3  Black.  Comm.  388. 

*  2  Paine  &  Duer.  Pract.  122.    Stat.  West  2. 

^  2  Arch.  Pract.  252. 
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from  a  want  of  previous  knowledge  of  the^  facts,  the 
ablest  judge  may  mistake  the  law,  or  misdirect  the  ju- 
ry ;  he  may  not  be  able  to  state  the  fects  and  lay  them 
before  the  jury,  so  as  to  enable  them  clearly  to  under- 
stand the  case.  The  jury  are  to  agree  upon  their 
verdict  without  dispersing,  and  under  these  circum- 
stances^  the  most  intelligent  men,  with  the  best  inten- 
tions, may  bring  in  a  verdict,  which  they  themselves 
might  afterwards  wish  to  reverse. 

So  desirous  were  our  ancestors  to  prevent  surprise, 
and  to  do  justice  in  every  case,  that  until  a  few  years 
past,  any  party,  against  whom  no  more  than  one  ver- 
dict had  been  given,  might  review  his  cause,  and  sub- 
mit it  again,  as  a  matter  of  right,  to  the  decision  of 
another  jury.* 

This  right  is  now,  in  most  cases,  taken  away,  but  the 
power  of  granting  new  trials,  belongs  to  each  of  the 
courts  respectively,  which,  when  properly  exercised, 
goes  &r  towards  rendering  perfect,  this  excellent  mode 
of  trial. 

Although  the  courts  feel  disposed  to  exercise  their 
power  very  liberally,  yet  it  must  be  made  to  appear 
to  them,  that  it  is  necessary  for  the  sake  of  jus- 
tice, that  the  cause  should  be  further  heard  and  con- 
sidered. 

A  new  trial  will  not,  in  general,  be  granted,  where 
the  amount  in  dispute  is  too  inconsiderable  to  merit  a 
second  examination.  In  the  application  of  this  rule, 
however,  reference  is  to  be  had  to  the  habits  of  our 
people,  and  to  the  difference  of  expense  of  litigation, 
here  and  in  England.  Nor  will  a  new  trial  be  granted, 
upon  mere  nice  and  formal  objections,  which  do  not 


'  Stat.  1786.  cfa.  66.  repealed.    Stat.  1788.  ch.  11, 
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go  to  the  merits,  nor  in  cases  of  strict  right,  nor  where 
the  evidence  is  at  all  doubtful,  nor  for  defect  in  form,  if 
it  do  not  appear  that  injustice  has  been  done.^  In 
criminal  cases,  no  new  trial  is  ever  granted,  where  the 
verdict  is  one  of  acquittal,  but  if  the  verdict  be  against 
the  accused,  a  new  trial  may  be  had,  if  justice  require  it. 

It  is  difficult  to  fix,  in  all  cases,  absolute  rules  upon 
this  subject ;  the  granting  or  refusing  a  new  trial,  must 
depend  in  a  great  measure  upon  the  legal  discretion 
of  the  court,  guided  by  the  nature  and  circumstances 
of  the  case,  and  directed  with  a  view  to  the  attain- 
ment of  justice.* 

The  most  ample  powers  are  given  by  statute,  to 
both  of  our  courts,  to  grant  new  trials,  in  cases 
where  justice  and  equity  require  it,  provided  the  ap- 
plication to  the  Supreme  Court  be  made  within  three 
years  fi*om  the  rendition  of  judgment,  and  in  the  Com- 
mon Pleas  within  one  year.^  Justices  of  the  peace 
have  no  power  with  us  to  grant  new  trials. 

A  new  trial  cannot  be  granted  in  a  civil  action,  at 
the  instance  of  one  of  several  defendants ;  nor  for  a 
part  only  of  the  cause  of  action.* 

In  general  a  new  trial  will  not  be  granted  against  a 
defendant  in  a  criminal  case,  though  they  are  fre- 
quently granted  in  his  favor.*  If,  however,  the  verdict 
in  his  favor  be  obtained  by  fi^aud  on  his  part,  perhaps 
a  new  trial  would  be  granted,  even  against  a  defendant 
who  had  been  acquitted.*    But  according  to  the  Eng- 


'  Booden  v.  EUis,  7  Mass.  Rep.  507. 

*  Bright  V.  Eymm,  1  Burr.  Rep.  390. 

*  Stat.  1791.  ch.  17.  s.  2.    Stat.  1820.  ch.  79.  s.  7. 

*  3  Salk.  362. 

^  King  v.  Mawhey  et  al.  6  Term.  Rep.  619.    King  v.  GU^bs^  1  East 
Rep.  173.    5  Burr.  Rep.  2669. 
<  2  Stra.  Rep.  1238.    2  Salk.  646.    Ld.  Ray.  Rep.  63. 
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■ 

lish  practice,  a  new  trial  cannot  be  granted  in  any 
criminal  case,  where  the  offence  is  above  a  misde- 
meanor ;  the  remedy  in  such  case,  is  by  a  recommenda- 
tion of  the  prisoner  to  mercy. 

In  criminal  cases,  where  several  defendants  are  tried 
at  the  same  time,  and  some  are  acquitted,  and  others 
not,  the  court  may  grant  a  new  trial  as  to  those  who 
are  convicted,  if  the  conviction  be  improper.* 

It  is  a  general  rule,  that  a  party  shall  not  move  for 
anew  trial,  after  a  motion  in  arrest  of  judgment.* 
But  if  the  facts,  which  are  made  the  ground  of  the 
motion,  or  petition  for  a  new  trial,  are  unknovni  when 
t|^e  motion  in  arrest  is  made,  this  rule  will  not  apply.* 

In  the  Court  of  Common  Pleas,  it  is  not  usual  to 
grant  new  trials,  where  an  appeal  can  be  taken  to  the 
Supreme  Court ;  but  where  there  has  been  a  mistrial 
in  the  Common  Pleas,  this  rule  does  not  apply ;  as 
where  the  jury  took  out  several  depositions,  which  were 
not  read  in  court,  a  new  trial  was  granted,  though  an 
appeal  lay. 

A  new  trial  will  not  be  granted,  on  account  of  any 
order  or  determination  of  the  judge,  who  tries  the 
cause,  in  relation  to  any  matter  within  his  discretion.'* 

The  principal  grounds  for  setting  aside  a  verdict, 
and  granting  a  new  trial  are, 

1 .  Misbehavior  of  the  prevailing  party. 

2.  Misconduct,  or  mistake  of  the  jury,  or  for  want 
of  a  proper  jury. 

3.  Excessive,  or  too  small  damages. 

4.  Verdict  against  law,  or  evidence. 

^  King  Y  Matobey  et  al,  6  Term.  Rep.  619. 

""  2  Salk.  647.    King  v.  White  et  al.  1  Burr.  Rep.  334.' 

'  Bui.  N.  P.  325.    Tidd.  Pract  821. 

^  Pierce  y.  Thompson,  6  Pick.  Rep.  193. 
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5.  Misdirection,  or  omission  of  the  judge  in  sum- 
ming up  ;  admittmg  or  refusing  testimony  contrary  to 
law. 

6.  Unavoidable  absence,  or  mistake  of  witnesses. 

7.  Discovery  of  new  and  material  evidence. 


Sect.  L     Misbehavior  of  the  Partt  frbvail- 

ING. 

If  a  party  be  guilty  of  any  improper  conduct  towards 
the  witnesses,  as  by  threatening  or  persuadmg  them, 
or  by  influencing  them  upon  the  stand,  as  by  making 
signs  how  the  witness  shall  answer,  a  new  trial  will  be 
granted  ;^  so,  if  a  party  produce,  and  cause  to  be 
sworn  a  witness,  whom  he  knows  to  be  interested, 
without  disclosing  the  circumstance.^ 

If  any  new  evidence  be  furnished  to  the  jury,  a/ler 
they  leave  the  bar,  by  the  party  prevailing,  a  new 
trial  will  be  granted. 

By  Stat.  1807.  ch.  140.  «.  17.  it  is  provided,  that 
if  any  person  obtaining  a  verdict  in  his  favor,  in  any 
court  in  this  commonwealth,  shall,  during  the  session 
of  the  court,  in  which  the  verdict  shall  be  obtained, 
give  to  any  of  the  jurors  in  the  cause,  knowing  them 
to  be  such,  any  victuals,  drink,  or  entertainment,  or 
other  article  by  way  of  treat,  or  gratuity,  whether  be- 
fore or  after  verdict,  on  due  proof  thereof,  it  shall  be 
a  sufficient  reason,  at  the  discretion  of  the  court,  to 
set  aside  the  verdict,  at  the  election  of  the  adverse 
party,  and  to  award  a  new  trial  of  the  cause. 


*  GrovenoT  v.  Fenwick^  7  Mod.  Rep.  156. 
>  ATOe^  v.  Brackett,  15  Mass.  Rep.  378. 
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Where,  before  the  verdict,  the  son-in-law  of  the 
plaintiff,  who  was  also  a  witness,  said  to  one  of  the 
jurors  who  tried  the  cause,  that  it  was  of  great  conse- 
quence to  him,  and  that  l^e  should  have  to  pay  the 
costs,  if  it  went  against  the  plaintiff,  and  that  the  de- 
fence was  a  spiteful  thing  on  the  part  of  the  defendant, 
the  court  granted  a  new  trial,  there  having  been  a  ver- 
dict for  the  plaintiff.* 

If  a  party  obtaming  a  verdict,  have  taken  any  unfair 
advantage,  contrary  to  justice  and  good  conscience,  to 
procure  a  verdict  in  his  favor,  a  new  trial  will  be 
granted.  Thus  in  an  action  brought  against  a  party  for 
goods  sold,  and  as  indorser  of  a  note,  which  had  been 
given  for  the  goods,  but  upon  which  time  had  been  given 
to  the  maker,  so  as  to  discharge  the  indorser,  the  plain- 
tiff proved  the  sale  of  the  goods,  and  then  refused  to 
produce  the  note,  which  the  defendant  came  prepar- 
ed to  meet ;  no  notice  having  been  served  upon  the 
plaintiff  to  produce  the  note,  the  defendant  was  not 
allowed  to  give  evidence  of  its  contents ;  under  the  cir- 
cumstances, the  court  on  motion  granted  a  new  trial.^ 

If  papers,  furnishing  material  evidence  in  favor  of 
the  party  prevailing,  which  are  not  read  on  the  trials 
be  delivered  to  the  jury,  when  they  retire  to  agree 
upon  their  verdict,'  a  new  trial  will  l?e  granted.  But 
if  th^y  have  not  looked  at  them,  or  been  influenced  by 
them,  this  is  no  ground  for  settmg  aside  the  verdict/ 

'  Knight  y.  Freeportj  13  Mass.  Rep.  218. 

*  Anderson  v.  George,  1  Burr.  Rep.  353.  In  our  practice,  in  a  similar 
case,  the  court  would  grant  a  continuance,  so  as  to  give  the  party  tune 
to  serve  notice,  &c. 

'  Whitney  v.  Whitmany  5  Mass.  Rep.  405.  A  new  trial  would  be  granted 
in  such  case,  whether  the  papers  were  delivered  by  mistake,  or  the 
"  oblique  conduct "  of  either  party.    See  case  last  cited. 

*  Hockley  v.  Hastie  ei  al,  3  Johns.  Rep.  252.  and  see  cases  cited  in 
1  Paine  &  Duer.  Prac.  551. 
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» 

Any  practice  by  the  attorney  of  the  party,  who  has 
obtained  a  verdict,  has  the  same  effect  as  if  done  by 
the  party  himself;  — as  where  an  attorney  wrote  let- 
ters to  some  of  the  jurors,  stating  the  hardship  of  his 
client's  case,  and  a  verdict  was  rendered  in  his  favor, 
a  new  trial  was  granted.* 

Merely  requesting  a  juror  to  appear  at  the  court,  is 
no  cause  for  granting  a  new  trial.* 

Where  it  was  sworn,  that  handbills,  reflecting  on 
the  plaintiff's  character,  had  been  distributed  in  court, 
and  shewn  to  the  jury  on  the  day  of  trial,  the  court 
granted  a  new  trial,  and  would  not  receive  from  the 
jury  affidavits,  offered  to  prove  that  they  had  not  seen 
them,  and  though  the  defendant  denied  all  knowledge 
of  the  handbills.' 


Sect.  IL     Misconduct  or  Mistake  op  the  Jury, 
OR  for  want  of  a  proper  Jury. 

New  trials  are  oflen  granted  on  account  of  the  mis- 
conduct or  mistake  of  the  jury ;  —  as  where  a  jury 
determmed  their  verdict  by  casting  lots  ;*  but  where 
each  juror  named  a  sum,  and  the  whole  being  added 
together  was  divided  by  twelve,  and  the  jury  took  the 
quotient  for  their  verdict,  a  new  trial  was  refused.* 

If  it  be  made  to  appear,  that  a  juror  acted  under 
the  influence  of  improper  motives,  a  new  trial  will  be 
granted.^ 


6 


» 2  Vent.  173. 
'  1  Stra.  Rep.  643. 

»  Coster  V.  Meresty  3  Brod.  &  B.  Rep.  272. 

*  VcUse  V.  Ddavcd,  1  Term.  Rep.  11.    Barnes.  Rep.  441.     1  Stra.  Rep. 
642. 
^  (hinndl  v.  PMlips,  1  Mass.  Rep.  530,  543. 
'  Jtffnes  et  cd.  v.  Randall^  14  Mass.  Rep.  205. 
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On  a  motion  for  a  new  trial,  the  court  will  not  in- 
quire into  the  consequences  of  a  yerdict,  as  it  affects 
costs,  for  these  follow,  and  are  regulated  by  the  verdict, 
and  not  the  verdict  by  them.*  Where,  therefore,  the 
jury  gave  less  than  twenty  dollar  a  y  in  an  action  com- 
menced in  the  Court  of  Common  Pleas,  but  awarded 
in  their  verdict  full  costs,  the  court  refused  to  grant  a 
new  trial,  to  enable  the  jury  to  give  such  a  sum,  as 
would  entitle  the  plaintiff  to  full  costs,  the  verdict,  so 
far  as  it  related  to  costs,  being  inoperative.* 

The  misconduct  on  the  part  of  jurors,  is  not,  in  all 
cases,  a  sufficient  ground  for  setting  aside  a  verdict, 
and  granting  a  new  trial ;  and  although  their  miscon- 
duct may  subject  them  to  punishment,  yet  if  there  do 
not  appear  to  have  been  any  abuse,  the  verdict  will 
not  be  set  aside.^  Thus,  though  after  a  jury  have  re- 
tired to  deliberate  on  their  verdict,  it  is  irregular  for 
them  to  separate,  yet  this  circumstance  alone  is  not  suf- 
cient  to  invalidate  their  verdict.^  But  if  there  be  a 
probability,  or  even  the  slightest  suspicion  of  abuse, 
the  verdict  will  be  set  aside.'  Where  the  jury  pro- 
cured then*  separation,  by  pretending  to  the  constable, 
that  they  had  agreed  upon  a  sealed  verdict,  when  in 
truth  they  had  not,  and  conversations  out  of  doors 
were  afterwards  carried  on,  in  presence  of  some  of 
them,  relative  to  the  suit,  by  persons  not  on  the  jury, 
and  on  assembling,  they  were  sent  out  again,  though 
objected  to  by  the  plaintiff,  and  they  then  returned 
with  a  verdict  for  the  defendant,  —  it  Was  set  aside  f 

*  Hagar  v.  Weston^  7  Mass.  Rep.  110. 

'  Lincoln  v.  Hapgood  ei  aL  11  MasB.  Rep.  358. 
^  Smith  V.  7%nnp8onj  1  Co  wen.  Rep.  221.  note, 

*  Ibid. 

*  Ex  parte  HiU,  3  Cowen.  Rep.  355.    Norton  v.  HUl,  2  Cowen.  Rep. 
589.    BurriU  v.  PhUlips,  1  G&l  Kep.  mi.    * 

*  Ibid.     Oliver  v.  TVusiees,  ifc.  5  Cowen.  Rep.  283. 

64 
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and  the  court  remarked,  that  here  was  not  only  sus- 
picion of  abuse,  but  that  the  circumstances  of  the  case, 
in  themselves,  amounted  to  positive  abuse/ 

But  a  verdict  will  not  be  set  aside  for  irregularity  or 
misconduct,  where  the  jury  have  separated,  after  hav- 
ing agreed  to  a  sealed  verdict,  and  on  coming  into 
court,  one  of  the  jurors  dissents  from  it,  who  subse- 
quently, on  the  jury  being  sent  out  again,  agrees  to 
the  verdict  as  originally  rendered;  there  being  no  evi- 
dence or  suspicion  of  abuse.* 

Where  a  jury  examined  a  witness,  after  retiring 
from  the  court,  though  he  was  examined  before  them 
in  court,  and  his  testimony  was  the  same,  a  new  trial 
was  granted.* 

It  is  not  a  sufficient  cause  for  setting  aside  a  verdict, 
and  granting  a  new  trial,  that  one  of  the  jurors,  as  to 
whose  personal  qualifications  no  objection  exists,  had 
not  been  drawn  and  returned  according  to  law,  if  the 
objection  be  not  made  until  after  verdict.*  So,  if  a 
person  be  returned  as  a  juror  de  talibus  circumstafi- 
tibuSy  for  the  trial  of  one  cause,  and  be  afterwards  em- 
paneled on  the  trial  of  another,  without  being  specially 
returned  therefor,  unless  the  objection  be  made  before 
verdict,  it  will  furnish  no  ground  for  a  new  trial.* 

If  a  juror  be  objected  to  at  the  time  of  trial,  and 
the  fact  on  which  the  objection  is  founded,  be  inquired 
into,  according  to  the  course  directed  by  the  statute, 
and  he  be  thereupon  adjudged  to  stand  indifferent  in 

^  Seymour  v.  Deyo^  5  Cowen.  Rep.  283.    1  Paine.  &  D.  Pract.  550. 

'  Ibid.    Dmiglass  v.  Tousey,  2  Wendell.  Rep.  352. 

^  7  Bac.  Abr.  Verdict  H.  Cro.  E.  411.  Bui.  N.  P.  308.  Com.  Dig. 
Pleader  S.  45. 

*  Amherst  v.  Hadley,  1  Pick.  Rep.  38.  Dovey  v.  Hobsan,  6  TaunL 
Rep.  460. 

^HowUmd  T.  Gifford^  1  Pick.  Rep.  43.  note. 
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the  cause,  the  same  objection  cannot  be  afterwards 
made  to, the  verdict,  as  a  cause,  for  a  new  trial,  espe- 
cially if  it  appear,  that  justice  has  been  done  between 
the  parties.* 

Nor  will  a  new  trial  be  granted,  on  the  ground  that 
a  juror  sat  in  the  trial,  as  to  whom  there  existed  a 
good  cause  of  challenge,  but  of  which  the  party  neg- 
lected to  avail  himself,  when  the  jury  was  empaneled.* 
But  if  the  party  objecting,  had  examined  the  juror 
upon  the  voir  dire,  and  failed  to  discover  the  fact, 
which  would  have  disqualified  him,  a  new  trial  might 
be  granted,  if  it  were  afterwards  discovered  that  he 
did  not  stand  indifferent  in  the  cause.^ 

The  affidavits  of  jurors  themselves,  will  never  be  re- 
ceived, to  prove  or  rebut  the  presumption  of  any  impro- 
priety or  misconduct  on  their  part,  relating  to  the  trial 
or  verdict.* 

So,  if  a  juror,  through  a  mistake  of  his  duty,  agree 
to  a  verdict  contrary  to  his  own  opinion,  because  he 
believes  that  the  opinion  of  the  majority  must  govern, 
his  affidavit  to  prove  the  fact,  will  not  be  received.* 

Sect.  III.     Excessive,  or  too  small  Damages. 

A  new  trial  may  be  granted,  for  -excessive  or  too 
small  damages,  where  the  law  has  fixed  some  settled 


'  Bwden  r.  Bardeny  5  Mass.  Rep.  67. 

*  Jeffries  et  td.  v.  Randall,  14  Mass.  Rep.  205. 
>  Ibid.  Stat  1807  ch.  140.  s.  9. 

^  Vaise  v.  Ddaodly  1  Term.  Rep.  11.  CoKter  v.  Merest^  3  Brod.  &  B. 
Rep.  272.  GrinneU  v.  PkiUips,  1  Mass.  Rep.  542.  Claggage  y.  Swan, 
4  Bin.   Rep.   150.    Brwlu  v.  WhUe,  4  Bos.  &  P.u1.  Rep.  330.     Vide 

1  Stnu  Rep.  643.    Say.  100.     SimJOi  v.  Chedham,  3  Gaines*  Rep.  57. 

2  Dan.  Rep.  55.    Burr.  Rep.  1696, 2686. 

*  CommonaedtOi  v.  Drew  etoLi  Mass,  Rep.  391. 
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rate,  by  which  the  jury  are  to  be  governed  in  assess- 
ing them ;  and  for  excessive  damages  likewise,  where 
they  are  so  exorbitant,  that  though  they  depend  upon 
opinion  merely,  the  court  may  reasonably  presume 
that  the  jury,  in  assessing  them,  did  not  exercise  a 
sound  discretion,  but  were  influenced  by  passion,  pre- 
judice, partiality,  or  corruption,  —  causes  which  natur- 
ally produce  error  and  injustice. 

The  damages,  however,  must  be  clearly  excessive, 
and  such  as  every  body  would  cry  out  against,  and  not 
merely  a  sum  larger  than  the  judge,  who  presided  at 
the  trial,  would  have  given.* 

In  the  case  of  Hewlett  v.  CrucfUey^^  Mansfield  C.  J. 
says,  ^<  as  to  that,  it  is  extremely  difficult  to  estimate 
damages ;  you  may  take  twenty  juries,  and  every  one 
of  them  will  differ,  from  ttw  thousand  down  to  two 
hundred  pounds.  I  always  have  felt,  that  it  is  ex- 
tremely difficult  to  interfere,  and  say  when  damages 
are  too  large.  Nevertheless,  it  is  now  well  acknow- 
ledged, in  all  the  courts  of  Westminster  HcUly  that, 
whether  in  actions  for  criminal  conversation,  malicious 
prosecutions,  words,  or  any  other  matter,  if  the  dam- 
ages are  clearly  too  large,  the  courts  will  send  the  in- 
quiry to  another  jury.  There  are  some  damages  so 
large,  that  it  is  impossible  but  x  that  every  man  must 
acknowledge  that  they  are  too  large.  But  in  every 
case,  where  courts  interfere,  they  always  go  into  all 


»  Vide  Stra.  Rep.  602.  Burr.  Rep.  609, 1846.  2  Wils.  Rep.  160, 205, 
244,  248, 252, 405.  3  Wils.  Rep.  18, 62.  Gilbert  v.  Burtenshaw,  Cowp. 
Rep.  230.  Ducker  v.  Woodj  1  Term.  Rep.  27^^.  Duberley  v.  Gunmng^  4 
Term.  Rep.  651.  Jonea  v.  Sparrow,  5  Term.  Rep.  257.  PleydeU  v.  Dor- 
chegter^  7  Term.  Rep.  529.  Dunham  et  cd.  v.  Baxter^  4  Maas.  Rep.  79. 
Clark  T.  Binney,  2  Pick.  Rep.  1 13.  Bodwdl  v.  Osgood^  3  Pick.  Rep.  379. 
ShuU  V.  BarrtUy  7  Pick.  Rep.  82. 

•  5  Taunt.  Rep.  277. 


CH.  X7II.]       VERDICTS  AGAINST  LAW,  &C.  609 

the  circumstances  of  the  plaintiff  and  defendant,  and 
put  themselves  in  their  situation,  and  enter  into  all 
their  conduct/' 

New  trials  are  but  seldom  granted  in  such  cases,  on 
account  of  the  smallness  of  the  damages,  although  it 
is  sometimes  done,  when  the  case  can  be  brought 
within  the  spirit  of  either  pf  the  rules  before  laid 
down.* 


Sect.  IV.    Verdicts  against  Law  or  Evidence. 

A  new  trial  will  be  granted,  where  the  verdict  is 
against  the  law^  —  against  the  evidence,^  or  mani- 
festly against  the  weight  of  evidence. 

But  a  new  trial  will  not  be  granted,  where  there  is 
much  conflicting  testimony  on  both  sides,  which  can- 
not be  reconciled,  unless  it  appear  that  the  testimony 
was  not  duly  weighed  by  the  jury,  in  giving  their  verdict. 
A  difference  of  opinion  between  the  court  and  jury,  as 
to  the  conclusions  to  be  drawn  from  the  evidence,  or  as 
to  the  credit  due  to  the  witnesses,  is  not  a  sufficient 
ground  for  granting  a  new  trial.  And  iik  all  cases 
where  the  evidence  is  doubtful,  or  in  equUibriOy  regard 
should  be  paid  by  the  court,  to  the  finding  of  the  jury, 
for  it  is  their  provmce,  to  find  a  verdict  upon  the  testi- 
mony.* The  decision  ought  perhaps  to  be  so  mani- 
festly wrong,  as  to  satisfy  the  court,  that  the  jury  could 
not  have  understood  the  case  rightly,  —  or  considered  it 


'  2  Salk.  647.    Stra.  Rep.  940, 1051. 

^  DUlir^ham  v.  Snow  d  (d.  5  Mass.  Rep.  547. 

'  Hammond  v.  Wadhams^  5  Mass.  Rep.  353.  Waii  v.  McJ^tU^  7  Mass. 
Rep.  261.  Hoyt  v.  GUman^  8  Mass.  Rep.  336.  CvtHs  et  al,  y.  Jackson^ 
13  Mass.  Rep.  507. 

*  Bright  v.  Eynoriy  1  Burr.  Rep.  390. 
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properly,  —  or  that  they  were  under  the  influence  erf" 
improper  motives,  before  they  should  set  aside  the 
verdict,  as  being  against  the  evidence/ 

A  new  trial  will  not  be  granted,  on  the  ground  that 
the  verdict  is  against  evidence,  although  it  be  given 
against  the  positive  testimony  of  a  witness  unimpeach- 
ed,  if  there  be  circumstances  discrediting  such  testi- 
mony, growing  out  of  the  facts  in  the  case,  or  in  the  con- 
nexion of  the  witness  with  the  cause  or  the  parties;* — 
nor  where  there  is  an  entire  absence  of  direct  proof, 
and  presumptions  alone  are  relied  on  to  establish  the 
necessary  facts  f  —  nor  in  a  penal  action,  unless  some 
rule  of  law  has  been  violated ; — nor  in  a  hard  or  trifling 
case,  after  a  verdict  for  the  defendant/ 

A  new  trial  will  not  be  granted,  after  a  verdict  for 
the  plaintiff*,  where  the  defence  is  unconscionable,  and 
the  verdict  is  according  to  the  justice  and  honesty  of 
the  case,  though  it  may  be  against  the  weight  of  evi- 
dence/ 

If  a  second  jury  return  a  verdict  similar  to  the  first, 
a  third  trial  will  not  often  be  granted,  because  the  ver- 
dict is  against  the  evidence/ 

•  Danidson  v.  Andrews,  Worcester  June  T.  C.  C.  P.  1822.  and  vide 
SuHdn  V.  HaU,  3  Wils.  Rep.  45.  fFard  v.  CerUer,  3  Johns.  Rep.  271. 
Bright  V.  Eynon,  1  Burr.  Rep.  390.    Bates  v.  Chiwes,  2  Vea  jr.  288. 

•  ff^ait  V.  JMcJVWf,  7  Maas.  Rep.  261.  HaU  et  al.  v.  jHiae,  10  Mass. 
Rep.  39. 

'  Blanehard  v.  Colbum  et  ux.  16  Mass.  Rep.  345. 

•  Jervois  q.  t.  v.  HaU,  1  Wils.  Rep.  17.    Fonereau  v. y  3 

Wils.  Rep.  59.  Wilson  v.  RastaU,  4  Term.  Rep.  753.  Jarvis  v.  Haihe' 
toay,  3  Johns.  Rep.  180.  Hurtin  v.  Hopkins,  9  Johns.  Rep.  36.  Boyden 
T.  Moore,  5  Mass.  Rep.  365. 

•  Wilkinson  v.  Payne,  4  Term.  Rep.  468.  Edmonson  v.  Mackell,  2 
Term.  Rep.  4. 

•  For  the  rule  and  its  exceptions,  vide  Goodwin  v.  Gibbons,  4  Burr. 
Rep.  2108.  1  Lev.  97.  Salk.  649.  6  Mod.  Rep.  22.  SUva  v.  Low,  1 
Johns.  Cas.  336. 


CH.  XVII.]  MISDIRECTION  &,C.  OF  THE  JUDGE.   611 

If  the  judge  who  presided  at  the  trial  of  the  cause, 
be  satisfied  with  the  verdict,  it  is  not  usual  to  grant  a 
new  trial,  upon  the  ground  of  the  verdict  bemg  against 
evidence.* 


Sect.  V.  Misdirection  or  Omission  of  the 
Judge/  in  summing  up,  admitting  or  re- 
fusing Testimony  contrary  to  Law. 

A  new  trial  will  be  granted,  for  the  misdirection,  or 
omission  of  the  judge  in  summing  up;*  or  on  account 
of  his  admitting  or  refusing  testimony,  contrary  to 
law.^  As  where  the  defendant  had  brought  into  court, 
what  she  supposed  justly  due,  but  it  did  not  prove 
enough  by  forty-one  cents ,  and  the  judge  directed  the 
jury,  that  they  might  still  find  for  the  defendant,  if  they 
considered  the  deficiency  a  mere  .trifle,  and  they  foimd 
accordingly.^ 

Where  the  judge  instructed  the  jury,  that  the  evi- 
dence offered  by  the  plamtiff,  fi'om  which  they  might 
have  presumed  fects,  sufficient  to  justify  a  verdict  for 
the  plaintiffs,  was  wholly  insufficient,  a  new  trial  was 
granted.* 

Where  evidence  was  rejected,  which  ought  to  have 
been  received  on  one  count,  though  that  count  was  not 
relied  on,  nor  even  read  by  the  plaintiff,  a  new  trial 


*  Bui.  N.  p.  327. 

'  BaHies  v.  Davis  d  al,  1  Pick.  Rep.  206.  Fotiatc  y.  Magnay  etal.  6 
Taunt  Rep.  281.    Ahhoi  v.  Sebor,  3  Johns.  Cas.  39. 

^  Hunt  T.  AdamSy  7  Mass.  Rep.  518.  Mercer  v.  Sayre^  7  Johns.  Rep. 
306. 

^  Boydtn  v.  Moore,  5  Mass.  Rep.  365. 

^  Ayltoin  V.  Ulmer,  12  Mass.  Rep.  22.  H'Ukinaon  v.  ScoU,  17  Man. 
Rep.  249.     fVUson  v.  RcutaU,  4  Term.  Rep.  753. 
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was  granted,  there  havbg  been  a  general  verdict  fi>r 
the  defendant  on  all  the  counts/ 

If  the  judge  omit  to  charge  the  jury,  upon  the 
ground  that  the  evidence  is  clear  in  &yor  of  one 
party,  and  the  jury  find  for  the  other,  a  new  trial 
will  be  granted.^  So  if  the  judge,  after  the  cause  is 
committed  to  the  jury,  give  them  any  directions  con- 
cerning it,  except  in  open  court,  a  new  trial  will  be 
granted.' 

But  it  is  a  matter  of  discretion  with  the  court,  to 
grant  a  new  trial  or  not,  under  all  the  circumstances 
of  the  case  ;  and  they  will  not,  therefore,  set  aside  a 
verdict,  for  the  misdirection  of  the  judge,  where  it  ap- 
pears that  it  was  not  material,  and  that  it  has  not  oc- 
casioned injustice  ;^  nor  for  the  admission  of  illegal  tes- 
timony, where  it  appears  on  the  motion,  that  the  same 
fact  would  be  proved,  at  a  subsequent  trial,  by  legal 
evidence,  provided  such  evidence  be  incontrovertible 
in  its  nature,  as  a  record  or  the  like  ;*  and  a  new  trial 
will  not  be  granted,  although  a  judge  err  in  refiising  a 
nonsuit,  if  in  a  subsequent  stage  of  the  cause,  the  &cts 
necessary  to  the  maintenance  of  the  action,  be  shewn-® 

Where  the  cause  of  action  was  trifling,  and  the 
plaintiflF  recovered  only  nominal  damages,  the  court 


^  Md.  Canal  Co.  y,McGregore,  3  Mass.  Rep.  124. 

*  Page  V.  Pattee,  6  Mass.  Rep.  459. 

*  Sargent  v.  Roberts  et  al,  1  Pick.  Rep.  337.  EmerUm  r.  JMbrewSy  4 
Mass.  Rep.  653.  Jones  et  al.  y.  Fales,  5  Mass.  Rep.  101.  ^eu^udi  v. 
Hopkins,  6  Mass.  Rep.  350. 

*  Dole  V.  Lyon,  10  Johns.  Rep.  447.  Fleming  v.  Gilberl,  3  Johns.  Rep. 
528. 

*  Goodrich  v.  Walker,  I  Johns.  Gas.  250.  Jfaison  et  al.  v.  DeU^dd,  2 
Gaines'  Rep.  224. 

*  2  Wendell.  Rep.  561.  Hoyt  v.  GUman,  8  Mass.  Rep.  336.  17  Mao. 
Rep.  1. 
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refused  to  set  aside  a  verdict  for  the  misdirection  of 
the  judge,  provided  the  plaintiflF  would  elect  to  dis- 
continue without  costs  ;*  and  the  court  have  refused  to 
set  aside  a  verdict,  on  motion  of  the  defendant,  where 
the  recovery  was  only  nominal,  or  for  a  very  small 
sum,  and  the  defendant  was  entitled  to  costs  as  the 
verdict  stood.*  So  likewise,  a  verdict  for  defendant,  or 
a  nonsuit,  will  not  be  set  aside,  where  it  is  evident  that 
the  plaintiff  can  only  recover  nominal  damages.*  And 
the  court  will  not  hear  a  motion  to  set  aside  a  nonsuit 
at  the  trial,  where  the  plaintiff  has  since  died,  the 
only  effect  obviously  being  merely  to  unsettle  the  ques- 
tion of  costs.* 

Where,  after  the  plaintiff  had  rested  his  cause  on 
the  trial  of  a  question  of  fact,  the  defendant's  counsel 
called  a  witness  on  his  part,  but  upon  the  judge's  in- 
timating an  opinion  in  favor  of  the  defendant,  forebore 
to  examine  the  witness,  or  to  introduce  any  further 
testimony,  although  urged  to  do  so  by  the  defendant, 
and  the  jury  found  for  the  plaintiff,  it  was  holden  that 
the  suggestion  of  the  judge,  he  not  having  excluded, 
or  refused  to  hear  any  testimony,  was  no  ground  for  a 
new  trial.*  And  so  where  counsel  rose  to  address  the 
jury,  and  the  judge  told  him  that  he  should  charge 
against  him,  and  he  did  not  therefore  address  the  jury, 
it  was  holden  that  this  was  a  voluntary  relinquishment 
of  the  right  to  address  them,   and  not  compulsory 


'  Fleming  v.  Gilbert,  3  Johns.  Rep.  528. 

'  Hurst  V.  Barrdly  5  Johns.  Rep,  137.  Van  Slyck  v.  Hogeboom^  6 
Johns.  Rep.  270. 

'  HifoU  V.  ffood,  3  Johns.  Rep.  239.  Brantingham  y.  Fay,  1  Johns. 
Gas.  255.    But  vide  Howe  et  al.  v.  Jiustin,  12  Pick.  Rep.  270. 

*  Seymour  v.  Deyo,  5  Cowen.  Rep.  289. 

*  Beekman  v.  Bemus,  7  Cowen.  Rep.  29. 
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by  the  decision  of  the  judge,  and  the  court  refused  for 
this  reason  to  grant  a  new  trial/ 

It  seems  that  where  the  judge  omits  to  notice  ma- 
terial testimony,  in  his  charge  to  the  jury,  the  court 
will  not  grant  a  new  trial,  unless  the  party  call  his 
attention  to  such  testimony.^ ' 

If  the  judge,  however,  omit  to  instruct  the  jury,  as 
to  a  material  point  or  fact  in  the  cause,  and  their  ver- 
dict be  in  favor  of  the  party,  who  was  bound  to  prove 
the  fact,  and  without  proof  of  which  the  verdict  would 
be  wrong,  a  new  trial  will  be  granted,  although  there 
was  evidence  to  prove  the  fact.^ 

A  new  trial  will  not  be  granted,  on  the  ground  that 
improper  evidence  was  admitted,  and  commented  on 
by  the  judge,  if  no  objection  to  its  admission  were 
made  at  the  trial,  but  the  objection  will  be  considered 
as  waived/ 

If  an  action  be  founded  on  a  vn-itten  instrument,  in 
which  no  consideration  is  expressed,  and  no  objection 
be  made  at  the  trial,  of  the  want  of  consideration,  the 
objection  cannot  be  made  after  verdict,  as  the  ground 
of  a  new  trial/ 

If  a  fact  capable  of  proof,  be  omitted  to  be  proved 
at  the  trial,  and  no  objection  be  then  made  of  the 
want  of  such  proof,  it  cannot  be  made  after  verdict, 
as  the  ground  of  a  new  trial/ 

The  court  will  not  hear  a  motion  for  a  new  trial,  on 
the  ground  of  the  misdirection  of  the  judge,  unless 

*  Jackson  d.  Woodruff  d  cd,  v.  Cody^  9  Co  wen.  Rep.  140. 

*  Ex  parU  BaUy,  2  Cowen.  Rep.  479. 
3  TrwsdtU  V.  WcMis,  4  Pick.  Rep.  63. 

*  WaU  v.  Maxwell,  5  Pick.  Rep.  217.  but  vide  Rich  etoLy.  PenfiOdy  I 
Wendell.  Rep.  380.  contra. 

*  ^rms  V.  Jshley,  4  Pick.  Rep.  71. 

«  Maynard  v.  Hunt,  5  Pick.  Rep.  240. 
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the  directions  given  appear,  by  exceptions  allowed  by 
the  judge,  or  by  his  report;  except  in  cases  where  the 
judge  unreasonably  refuses  to  allow  the  exceptions,  or 
to  make  the  report/ 

Sect.  VI.     Unavoidable  Absence  or  Mistake 

OF  Witnesses. 

The  court  will  sometimes  grant  a  new  trial,  on  ac- 
count of  the  unavoidable  absence  of  witnesses.^  But 
this  must  be  where  the  party  was  so  situated,  that  a 
continuance  could  not  be  had;  for  if  a  party,  knowing 
his  witnesses  to  be  absent,  choose  to  risk  a  trial 
without  their  testimony,  he  ought  to  abide  by  the  re- 
sult ;'  and  a  new  trial  is  never  granted  for  the  neg- 
lect of  party,  in  not  coming  prepared  with  evidence, 
which  he  knew  to  exist,  and  might  have  produced  at 
the  former  trial,  or  for  not  going  into  the  exammation 
of  that  evidence.^  But  if  the  attendance  of  a  material 
witness  on  one  side,  be  prevented  by  the  fraud  or  mis- 
conduct of  the  other  party,  a  new  trial  will  be  granted.* 

If  the  judge  stop  the  party  from  producing  all  his 
evidence,  upon  the  ground  that  sufficient  has  been  given 
in,  and  the  verdict  be  against  such  party,  a  new  trial 
will  be  granted.® 

Where  the  plaintiff  had  examined  a  witness,  and  de- 
livered him  over  to  the  defendant  for  cross-examina- 


*  Bond  Y.  Cutier,  7  Mass.  Rep.  205.  Reg.  Gen.  S.  J.  C.  48.  Appen- 
dix A. 

>2Salk.  645.    6  Mod.  Rep.  22. 

'  Mercer  y.  Sayre^  7  Johns.  Rep.  .306. 

*  2  Salk.  647,  653.  Stra.  Rep.  691.  1  WUr.  Rep.  98.  Black.  Rep. 
802.  Gist  V.  Mason  tt  oL  1  Term.  Rep.  84.  Vernon  et  al,  v.  HanJuy  ft 
a/.  2  Term.  Rep.  113. 

Ml  Mod.  Rep.  52, 141. 

*  Dunham  eitdy.  Baxter,  4  Maas.  Rep.  79. 
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tion,  and  before  any  opportunity  oflFered  to  enable  the 
plaintiff  to  ask  him  any  questions  in  explanation,  the 
witness  fell  down  in  a  &t,  and  the  plaintiff  proceeded 
to  examine  other  witnesses,  and  try  the  cause ;  the 
court  refused  to  grant  a  new  trial,  to  give  the  plaintiff* 
an  opportunity  of  letting  in  the  further  testimony  of 
the  same  witness/ 

A  want  of  recollection  of  a  fact  by  a  party,  which 
by  due  attention  might  have  been  remembered,  is  not 
a  ground  for  granting  a  new  trial.^  So  it  is  said,  that  if 
a  witness  have,  from  want  of  attention,  or  from  not 
being  prepared,  made  a  mistake  in  giving  his  evidence, 
a  new  trial  will  not  be  granted,  because  this  would 
be  extremely  dangerous  in  its  consequences.*  But  m 
other  cases  this  rule  is  denied,  and  it  is  laid  down,  that 
if  a  party  be  nonsuited,  by  the  mistake  of  a  witness  in 
a  material  part  of  his  testimony,  a  new  trial  ought 
to  be  granted/ 

The  latter  rule  seems  the  more  reasonable,  though 
the  reason  assigned  for  the  former,  shows  that  it  ought 
to  be  cautiously  and  judiciously  applied. 

If  the  testimony  of  witnesses,  which  occasioned  a  ver- 
dict, be  founded  upon,  or  derive  credit  from  particular 
circumstances,  and  those  circumstances  be  afterwards 
clearly  shown  to  be  false,  a  new  trial  will  be  granted.* 


*  Depeyster  ei  oH.  v.  Col.  Ins.  Co.  2  Gaines'  Rep.  85. 

*  Bond  V.  Cutler,  7  Mass.  Rep.  205. 

'  Say  27.    Steinhach  v.  Col.  bia.  Co.  2  Gaines'  Rep.  129. 

*  2  Anst.  Rep.  517.    Say  28.    HewltU  v.  Cruchky,  5  Taunt.  Rep.  277. 
Richardson  v.  Fisher,  1  Bing.  Rep.  145. 

*  Lister  v.  MundeU,  1  Bos.  &  PuU.  Rep.  427. 


ch.  xvii.]  discotert  of  new  evidencit.         517 

Sect.  VII.     Discovery  op  New  and  Material 

Evidence. 

The  most  common  cause  for  granting  a  new  trial  in 
our  courts,  is  the  discovery  of  new  and  material  evi- 
dence, since  the  trial. 

It  is  laid  down  in  some  of  the  elementary  works 
upon  the  subject,  that  the  discovery  of  a  new  and  ma- 
terial evidence,  is  never  a  cause  for  granting  a  new 
trial,  in  England.  This  is  not  correct,  though  the  in- 
stances there,  are  much  fewer  than  they  are  here.  In 
one  case,*  a  new  trial  was  granted,  after  a  very  strict 
scrutiny,  on  the  ground  that  the  whole  of  the  plaintiflF's 
case  was  a  iSction,  supported  by  perjury,  which  the 
defendant  could  not  be  prepared  to  meet,  and  that 
since  the  trial,  proofs  had  been  discovered  of  the  in- 
iquity and  subornation  of  the  witnesses. 

In  order  to  support  a  motion  for  a  new  trial,  upon 
the  ground  of  newly  discovered  evidence,  it  ought  to 
be  made  to  appear,  that  the  testimony  has  been  dis- 
covered since  the  trial,  or  that  no  laches  is  imputa- 
ble to  the  party,  and  that  the  testimony  is  material ; 
if  the  party  had  known  of  the  existence  of  the  tes- 
timony, and  could  not  procure  it  in  time,  he  ought  to 
have  applied  to  postpone  the  former  trial.^ 

A  new  trial  will  not  in  general  be  granted,  for  the 
purpose  of  introducing  newly  discovered  evidence, 
merely  cumulative  in  its  character  ;^  nor  for  the  pur- 

*  FabrUius  v.  Cocky  3  Burr.  Rep.  1771. 

'  Slockbridgt  v.  West  Stockbridge,  13  Mass.  Rep.  302.  Fandervoort  et 
dL  V.  SmiUhy  2  Caines'  Rep.  155.  HJoUingsworth  y.  Aapter,  3  Caines* 
Rep.  182. 

^  Smiffi  y.  Brush,  8  Johns.  Rep.  84.  SteinbMk  v.  Col.  Ine.  Co.  2 
Gaines'  Rep.  129. 
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pose  of  impeaching  the  testimony  given  at  a  former 
trial,  by  discrediting  the  witnesses,  or  by  proving  them 
to  have  been  convicted  of  crimes,  which  ought  to  have 
excluded  them  from  testifying/ 

In  slander,  for  charging  the  plaintiff  with  a  felony, 
the  court  refused  to  grant  a  new  trial,  to  let  in  newly 
discovered  evidence  in  support  of  the  plea  of  justifi- 
cation.* 

A  party  will  not  be  aided  after  verdict,  or  after  a 
report  in  chancery,  or  in  the  case  of  an  award  of  re- 
ferees, by  a  new  trial,  unless  he  can  impeach  the  jus- 
tice of  the  verdict,  report,  or  award,  by  facts,  of  which 
he  could  not  avail  himself  in  the  former  trial;  or, 
where  he  was  prevented  from  doing  it,  by  the  fraud, 
accident,  or  other  act  of  the  opposite  party,  without 
any  neglect  or  improper  conduct  of  his  own.^ 

If  the  new  evidence  go  to  impeach  the  whole  of  the 
opposite  party's  case,  by  the  imputation  of  fraud,  a 
new  trial  will  be  sometimes  granted ;  as  where  pay- 
ment was  sworn  to  at  the  trial,  by  two  witnesses,  who, 
there  was  strong  reason  to  believe,  had  been  tampered 
with/ 

The  court  will  decide  upon  the  materiality  of  the 
newly  discovered  evidence,  and  grant  or  refuse  the 
motion  or  petition  for  the  new  trial  accordingly/ 

^  Hammond  v.  JVadhams^  5  Mass.  Rep.  353.  CommonataHk  v.  Green, 
17  Mass.  Rep.  515.  Commonwealth  v.  Drew  et  al,  4  Mass.  Rep.  391. 
HaUey  v.  Watsonj  1  Caines'  Rep.  24.  Shumway  v.  Fowler,  4  Johns. 
Rep.  425.  Duryee  v.  Denniston,  5  Johna  Rep.  248.  RowUy  v.  ftimc^, 
14  JohDs.  Rep.  186. 

*  Beers  v.  Rooty  9  Johns.  Rep.  264. 

'  Standen  v.  Edwards,  1  Vez.  jr.  133.  Marine  Ins»  Co.  v.  Hodgson,  7 
Granch.  Rep.  332.  Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.  356.  Bigelow 
d  al.  V.  Mwell,  10  Pick.  Rep.  348. 

*  Shearman  v.  Wells,  S.  J.  C.  1821.  Mss.  Peterson  v.  Barry,  4  Bin. 
Rep.  481. 

*  Sawyer  v.  MerriU  etal.6  Pick.  Rep.  478. 
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Where  a  material  witness,  on  being  inquired  of  upon 
the  voir  dire,  testified  that  he  had  no  interest  in  the 
suit,  and  a  verdict  was  found  in  favor  of  the  party  pro- 
ducing him,  a  new  trial  was  granted  upon  newly  dis- 
covered evidence  of  his  interest,  and  which  also  con- 
tradicted his  testimony.^ 


Sect.  VIII.    Mode  op  Obtaining  or  Petitioning 

FOR  New  Trial. 

Effect  of  new  trial.  If  granted  after  verdict,  and 
before  judgment,  a  new  trial  vacates  the  verdict ;  when 
granted  after  verdict  and  judgment,  it  vacates  both, 
when  allowed  on  motion. 

Of  the  forms  of  petitions  and  motions  for  new 
trials^  and  the  manner  of  proceeding  thereon.  A  pe- 
tition for  a  new  trial  may  be  presented  and  heard  in 
any  couiity.^  It  is  in  the  form  of  a  motion,  setting 
forth  the  causes  upon  which  it  is  grounded.  It  may 
be  dismissed,  abated,  or  pleaded  to  ;  it  is  an  applica- 
tion to  the  discretion  of,  and  is  heard  before,  the  whole 
court ;  and  the  refusal  or  allowance  of  it  cannot,  there- 
fore, be  the  foundation  of  a  writ  of  error. 

The  question  whether  a  new  trial  shall  or  shall  not 
be  granted,  may  come  before  the  court  in  several  forms ; 
when  after  verdict  and  before  judgment,  it  is  presented 
usually  by  motion,  or  it  may  be  upon  the  report  of  the 
judge  merely. 

M^ny  questions  of  great  difficulty  may  arise  in  the 
trial,  as  to  the  admission  of  evidence,  where  no  dis- 


'  Chaiyidd  y.  Laihrop,  6  Pick.  Rep.  417. 
'  Taylor  T.  Henry,  2  Pick.  Rep.  397,  400. 
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pute  exists,  as  to  its  truth  or  bearing,  if  it  be  admissi- 
ble; in  such  cases,  where  the  jury  are  not  called  upon 
to  weigh  its  credibility,  or  to  make  up  their  verdict 
from  its  contradictions,  it  is  common  for  the  parties  to 
have  a  verdict  rendered  by  consent,  subject  to  the 
opinion  of  the  court  upon  the  whole  testimony,  whether 
it  be  admissible  or  not,  or  whether  the  verdict  can  be 
sustained,  or  whether  it  shall  be  set  aside,  and  a  new- 
trial  granted ;  in  this  case  the  court  have  full  power  to 
alter  the  verdict,  or  to  grant  a  new  trial,  each  party 
having  the  benefit  of  all  exceptions  taken  at  the  trial. 
The  judge  draws  up  the  report,  or  what  is  oftener  the 
case,  one  of  the  parties  is  directed  to  prepare  the  re- 
port, which  is  submitted  to  the  other  party,  and  if  it  be 
agreed  to  as  correct,  the  judge  signs  it;  if  disagreed 
to,  he  corrects  it,  from  his  notes  taken  at  the  trial ;  no 
form  of  motion  would  be  used  in  such  case.  Where 
there  is  a  trial,  and  the  cause  is  submitted  to  the  jury, 
each  party  is  entitled  to  make  his  exceptions  in  the 
course  of  the  trial,  as  to  the  ruling  of  the  judge,  to  the 
admission  of  evidence,  and,  in  short,  to  every  part  of 
the  proceedings  of  the  trial,  which  are  contrary  to  the 
rules  of  law,  and  the  practice  of  the  court;  the  judge 
who  tries  the  cause,  notes  the  exceptions,  and  if  the 
verdict  be  against  the  party  making  them,  he  may  then 
offer  his  motion  for  a  new  trial,  setting  forth  therein, 
the  causes  of  his  exceptions. 

Time  of  making  motion.  By  a  rule  of  the  court, 
it  is  ordered,  that  **  hereafter,  no  motion  shall  be 
sustained  for  a  new  trial,  in  any  civil  action, '  after 
the  verdict  of  the  jury,  either  on  account  of  any 
opinions  or  decisions  of  the  judge,  given  in  the 
course  of  the  trial,  or  because  the  verdict  is  alleged 
to  be  agamst  evidence,  or  the  weight  of  evidence, 
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unless,  within  three  days  after  the  verdict  is  return- 
ed, the  counsel  of  the  party  complaining  of  the  pro- 
ceedings or  the  verdict,  shall  file  a  motion  for  new 
trial,  specijfying   the  grounds  of  his   complaint,  and 
causing  a  copy  of  the  said  motion  to  be  delivered  to 
the  adverse  counsel,  on  the  day  the  same  shall  be 
filed.     And  if  it  shall  be  alleged,  as  the  ground,  or  one 
of  the  grounds  q£  the  motion,  that  the  verdict  is  against 
the  evidence,  or  the  weight  of  it,  the  counsel  of  the 
party  shall,  within  ten  days  after  filing  this  motion, 
make  out  and  deliver  to  the  clerk,  a  copy  of  his  min- 
utes of  the  evidence,  if  oral,  and  shall  specify  the  depo- 
sitions or  documents,  on  which  he  intends  to  rely 
in  support  of   his  motion;  —  otherwise  the  motion 
shall  be  stricken  off,  and  judgment  may  be  rendered 
on  the  verdict,  on  the  motion  of  the  counsel  for  the 
party,  in  whose  favor  the  verdict  shall  be  returned. 
Provided,  however,  that  this  rule  shall  not  apply  to 
cases  in  which  the  judge  presiding  at  the  trial  shall, 
of  his  own  mere  motion,  reserve  any  question  of  law ; 
—  nor  shall  it  affect  the  right  of  parties  to  file  excep- 
tions, pursuant  to  the  statute  in  that  case  made  and 
provided.* 

And  provided,  also,  that  should  the  trial  of  any 
case  be  had,  so  near  the  close  of  any  term,  that  the 
foregoing  rule  cannot  be  complied  with,  the  motion  for 
new  trial  shall  be  made  before  the  court  adjourns,  and 
the  specifications  of  the  reasons  shall  be  filed  within 
three  days  afterwards,  and  that  such  time  shall  be 
allowed,  for  compliance  with  the  residue  of  this  rule, 
as  the  presiding  judge  shall  order.* 


^  Stat  1804.  cb.  105.  s.  5.  Vide  ante  Book  II.  Chap.  XII.  Exceptions. 
'  Reg.  Gen.  S.  J.  C.  48.    Appendix  A. 
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If  the  cause  for  the  new  trial  arise  after  the  verdict, 
and  before  judgment  is  rendered,  as  for  instance,  if 
it  be  the  discovery  of  new  and  material  evidence, 
the  motion  should  be  made  in  writing,  stating  the 
cause.  And  the  motion  must,  before  being  heard,  be 
accompanied  with  necessary  affidavits,  proving  the 
fects  set  forth  in  the  motion,  so  that  the  opposite  par* 
ty  may  have  an  opportunity  to  meet  them  by  counter 
evidence. 

The  affidavit  of  the  party  moving  for  the  new  trials 
will  be  received,  to  prove  those  fects  alone,  whidi  could 
be  known  only  to  himself.* 

If  a  verdict  and  judgment  have  been  entered  in  the 
case,  the  course  to  obtain  a  new  trial,  b  by  petition^ 
setting  forth  the  causes  thereof.* 

By  a  rule  of  the  Supreme  Court,*  all  copies  of  pa- 
pers are  to  be  furnished  by  the  party  moving  for  a  new 
trial.  The  papers  are  to  be  filed  m  the  clerk's  office, 
and  he,  without  delay^  furnishes  copies  for  the  court, 
at  the  expense  of  the  party  filing  the  samew  The 
copies  may  be  made  by  the  party,  in  which  case,  if  he 
prevail,  he  shall  be  allowed  fot  the  same  in  his  costs* 
They  must  be  written  out  in  a  fair  legible  hand,  on  one 
side  of  the  sheet,  and  the  number  of  the  action  and 

■ 

the  names  of  the  parties  written  upon  the  papers, 
which  must  be  folded  and  filed  unifiMrmly.* 

The  court  may  impose  terms  upon  the  party  moving 
for  a  new  trial,  as  to  any  matter  relating  to  the  trial, 
as  well  as  it  respects  costs.* 


^  Cqffin  V.  Mbot,  7  Mass.  Rep.  252. 

'  This  case  is  provided  for  by  the  statutes  of  review.    Vide  Review, 
supra  Chap.  XVIII. 

'  Reg.  Gen.  S.  J.  C.  26.    Appendix  A. 

^  Vide  ante  page  200,  201. 

*  PUydeU  V.  DorchtsUr^  1  Term.  Rep.  529. 
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Where  a  judgment  has  been  rendered  on  the  ver- 
dict, and  m  other  cases  which  are  provided  for  by  the 
statute/  in  which  .reviews  are  granted,  the  mode  of 
proceeding  is  regulated  by  the  statute,  and  will  be 
found  treated  of  under  the  head  of  review.^ 


»  Stat  1788.  ch.  11.    Stat  1791.  ch.  17. 
'  Chap.  XVIIl.  supra. 


524t  REVIEW.  [book  II. 


CHAPTER  XVIII. 
Review. 

Connected  with  the  subject  of  neW  trials,  is  thut  of 
review,  which  is  a  statutory  method  of  retrying  a  case. 

Formerly,  any  party,  against  whom  no  more  than 
one  verdict  had  been  returned,  might  review  his  case, 
as  a  matter  of  right.*  While  the  organization  of  the 
court  was  such,  that  questions  of  law  and  fact  were 
finally  disposed  of  at  th^  same  time,  this  might  be  no 
very  inconvenient  mode  of  correcting  any  mistake, 
which  might  be  made  by  the  court,  and  it  might  hap- 
pen, that  it  would  conduce  to  the  furtherance  of  jus- 
tice, by  affording  a  more  complete  opportunity  for  the 
developement  of  the  facts.  It  was  a  provision  early 
adopted  in  our  colonial  practice,  and  was  again  re- 
enacted,  after  the  adoption  of  our  constitution. 

It  was  intended  probably  in  the  first  instance,  to  be 
applied  to  those  cases  only,  where  diflferent  verdicts 
had  been  returned  in  the  two  courts.  In  practice, 
however,  it  was  extended,  as  well  to  cases  brought  up 
from  the  Common  Pleas  without  trial,  as  to  those, 
where  a  verdict  had  been  rendered.  The  law,  how- 
ever, giving  reviews  as  a  matter  of  right,  has  been  re- 
pealed.^ 

Sect.  L    When  Reviews  will  be  Granted. 

By  Stat.  1788.  ch.  11.  the  Supreme  Court  are  au- 
thorized to  grant  a  review  upon  petition,  after  judg- 

*  Stat.  178a  ch.  m. 
'  Stat  1817.  ch.  85. 
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ment  on  a  verdict,  whenever  there  may  be  legal  cause 
for  setting  aside  such  verdict  before  judgment,  on  such 
terms  as  the  court  may  think  proper.  And  whenever, 
by  reason  of  any  mistake,  or  accident,  judgment  may 
be  rendered  upon  discontinuance ^  nonstiity  nil  didty 
non  sum  infbrmatus,  report  of  referees y  or  default, 
to  the  hindrance  and  subversion  of  justice,  the  court 
are  empowered  to  grant  a  review.  Under  the  pro- 
visions of  this  act,  the  court  are  empowered  to  stay 
execution,  if  they  see  cause,  and  to  award  costs 
against  the  petitioner,  if  he  fail  to  support  his  petition. 

And  by  the  third  section  of  this  statute,  it  is  provi- 
ded, that  wherever,  by  reason  of  any  of  the  causes 
above-mentioned  any  judgment  in  the  Court  of  Com- 
mon Pleas,  or  before  any  justice  of  the  peace,  hath 
been,  or  hereafter  may  be  rendered  in  manner,  as 
set  forth  in  the  foregoing  sections  of  the  statute,  or 
any  appeal  hath  been,  or  hereafter  may  be  prevented  or 
lost,  to  the  hindrance  or  subversion  of  justice ;  the  party 
aggrieved  shall  produce  in,  and  file  with  the  clerk  of 
the  Supreme  Judicial  Court,  a  copy  of  the  record  of  the 
cause,  duly  attested,  and  shall  petition  the  justices  of 
the  same  court,  for  a  review  of  the  cause,  in  manner 
as  aforesaid, — the  justices  aforesaid  may  grant  a  review 
of  said  cause,  in  manner  aforesaid,  to  be  heard  and 
determined  in  the  said  court. 

By  Stat.  1791.  ch.  17.  s.  2.  the  same  court  are  au- 
thorized to  grant  reviews  upon  petition,  in  civil  actions, 
whenever  they  shall  judge  it  reasonable,  if  application 
be  made  within  three  years. 

The  Stat.  1788.  limits  the  application  for  a  writ 
of  review,  to  within  one  year  and  a  half  from  the  ren- 
dition of  judgment;   the  statute  last  cited  does  not 
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repeal  the  provisions  of  the  former/  but  as  the  court 
have  the  discretionary  power,  by  St  at  1791.  over 
all  subjects,  included  in  the  terms  of  Stat.  1788. 
it  would  seem  to  be  the  reasonable  construction  of 
both  statutes,  to  say,  that  a  writ  of  review  will  be 
granted,  within  three  years,  for  any  cause  compre- 
hended in  either  of  them. 

It  has  been  settled,  that  no  more  than  one  review  can 
be  granted  under  Stat.  1791,  though  it  does  not  con- 
tain any  restriction  on  this  subject,  like  that  of  1788.^ 

But  after  a  verdict  on  a  review  thus  granted,  the 
court  may  set  it  aside,  for  any  reasonable  and  legal 
cause,  and  direct  a  new  trial.^ 

The  court  have  authority  to  grant  reviews  of  actionS| 
in  which  judgments  have  beep  rendered  upon  a  case 
Hitated,  where  the  parties  have  been  misled  into  an 
agreement,  without  any  laches  on  theii^  part,  or  where 
any  fitct  has  been  mis-stated,  or  omitted.^  So  a  review 
may  be  granted  at  the  instance  of  a  trustee,  where 
la  judgment  upon  scire  facias,  has  been  rendered 
against  him.'^ 

Where  a  petitioner  for  review  has  had  no  trial,  but 
has  been  defaulted,  the  court  will  grant  a  review  on 
slight  evidence,  although  the  evidence  be  contradicted 
by  testimony,  on  the  part  of  the  respondent  f  but  it  is 
usual  to  require,  at  least,  prima  fade  evidence  that 
injustice  has  been  done,  before  a  review,  in  such  case, 
will  be  granted.'' 

*  Ragles  et  cd.  v.  IVedand,  6  Mass.  Rep.  513. 

*  Ibid. 
'  Ibid. 

*  Stockbridge  v.  Stockbridge,  13  Mass.  Rep.  302, 

*  Packard  tx  parte,  10  Mass.  Rep.  426. 

*  CqffM  Y.  AVbUj  7  Mass.  Rep.  252. 

'  Jvdd  V.  Bv4ihanany  4  Mass.  Rep.  579. 
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Where  the  court  perceive  that  the .  judgment  com- 
plained of,  might  be  reversed  on  error,  they  will  not 
grant  a  review.* 

By  Stat  1788.  ch.  47.  it  is  provided,  that  in  case 
of  the  death  of  the  demandant,  in  any  real  action,  the 
tenant  may  sue  out  his  review,  where  one  is  allowed 
him,  against  the  person  claiming  under  the  demandant ; 
if  the  tenant  die,  the  detnandant  may  sue  out  his  re* 
view,  against  the  tenant  in  possession,  or  the  person 
claiming  under  the  defendant ;  if  both  parties  die,  their 
representatives  may  mutually  prosecute  their  reviews 
against  each  other  as  above.  In  case  of  the  death 
of  either,  or  both  the  parties^  in  a  personal  action^ 
the  review  may  be  prosecuted  by,  or  against  their 
legal  representatives  ;  and  in  case  of  the  death  of 
either  party,  pending  the  review,  their  representa- 
tives may  come  in,  and  prosecute  and  defend  in  the 
same  manner,  as  the  parties  themselves  might. 

Though  the  language  in  the  aectum  of  the  statute 
last  referred  to,  is  very  broad,  and,  in  terms,  applies  to 
every  species  of  action,  yet  it  has  been  construed^  to 
extend  to  such  actions  only,  as  survive  at  common 
law,'  with  the  exception  of  actions  of  trespass  quare 
clausum  /regit,  and  trover ^  which  have  been  holden 
to  survive,  so  as  to  enable  the  representatives  to  come 
in,  and  prosecute  under  this  section  of  the  statute.' 

A  petition  for  review  abates  by  the  death  of  the 
petitioner,  pending  the  petition,  and  his  representative 
cannot  be  admitted  to  prosecute,  for  the  statute  con* 
tains  no  provision  to  this  effect/ 


i^ai>«M^^^^i^^^^k_^>^^^^^^i^>*^M^^^^h*di«^Atf^M^ 


^  Hart  V.  HuekifUj  5  Mass.  Rep.  260. 
<    *  Tfuofer  v.  Dudlejf,  3  Mass.  Rep.  296. 

'  Prop,  of  Monumoi  G,  B.  y.  Rogers^  1  Mass.  Rep.  159.     (His  v.  Bir- 
1yelai.9  Mass.  Rep.  520. 

*  Woodward  v.  Sholfiddj  4  Mass.  Rep.  375. 
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The  power  of  the  court  is  not  restricted  to  cases 
which  have  beea  tried  in  the  Supreme  Court,  but  is  ex- 
tended to  cases,  where  judgment  has  been  rendered 
in  the  Court  of  Common  Pleas. 

It  has  been  decided/  that  these  statutes  do  not  au- 
thorize the  granting  a  review  of  a  judgment,  rendered 
upon  the  report  of  referees,  under  a  submission  en- 
tered into  before  a  justice  of  the  peace,  upon  the 
ground,  that  when  a  review  is  granted,  the  case  must 
be  tried  upon  the  review,  and  must,  therefore,  be  com- 
menced by  a  writ  and  declaration.  Were  a  review  or 
new  trial  to  be  granted  in  such  case,  the  court  say, 
they  do  not  perceive,  by  what  course  of  proceedings, 
the  award  of  the  referees  could  be  set  aside.  It  is 
worthy  of  remark,  however,  that  the  second  section  of 
Stat.  1788.  ch.  11.  speaks  expressly  of  judgments 
on  the  reports  of  referees.  The  intention  of  the  statute 
clearly  is,  to  confer  upon  the  court  the  power  of  cor- 
rectmg  mistakes  in  such  cases,  as  well  as  in  those 
where  the  reference  is  had  by  a  rule  of  court,  of  an 
action  pending  in  court ;  and  if  justice  require  it,  there 
seems  to  be  no  difficulty  in  the  exercise  of  the  power. 

By  Stat.  1791.  ch.  17.  s.  3.  the  Court  of  Common 
Pleas  is  invested  with  the  power  of  granting  reviews 
of  actions,  originally  commenced  before  justices  of  the 
peace,  wherein  the  defendant  has  been  de&ulted,  or 
lost  his  law.  And  by  Stat.  1822.  ch.  61.  the  Court 
of  Common  Pleas  is  vested  with  the  same  powers,  as 
the  Supreme  Court,  respecting  all  civil  actions  and 
suits  cognizable  by  justices  of  the  peace,  wherein  the 
defendant  has  been  defaulted  for  want  of  actual  notice 

^  DuUunaon  y.  Daois^  4  Mass.  Rep.  520.    SUmt  etaLy.  Dam  ef  ol.  14 
Maas.  Rep.  360. 
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of  the  suit,  or  by  some  other  accident  or  mistake,  with 
which  the  justices  of  the  Supreme  Judicial  Court  are 
by  law  vested,  respecting  appeals  from  judgments  ren- 
dered by  Courts  of  Common  Pleas,  and  complaints  for 
not  entering  the  same,  and  respecting  the  granting  of 
reviews  in  actions  and  suits,  wherein  the  defendant  has 
been  defaulted,  or  lost  his  law. 


Sect.    II.     Of  the  Petition  for  the  Review, 
AND  Proceedings  thereon,  and  the  Effect 

THEREOF. 

The  petition  must  set  forth  concisely  and  distinctly, 
the  several  causes,  upon  which  the  petitioner  rests!  his 
claims  for  a  review ;  and  an  affidavit  by  him  of  the 
truth  of  those  facts,  must  be  filed,  before  the  court  will 
issue  an  order  of  notice  to  the  other  party.'  The  pe- 
tition is  then  entered  upon  the  docket  of  the  clerk, 
and  the  order  of  notice  issued  to  the  other  party,  call- 
ing upon  him  to  appear  and  shew  cause,  why  the  pe- 
tition should  not  be  granted ;  if  the  writ  issue  without 
such  notice,  it  will  be  quashed  by  the  court,  as  having 
issued  improvidently.^ 

Upon  the  hearing  of  the  petition,  the  petitioner  will 
be  confined  to  the  facts  therein  set  forth.'* 

The  petitioner,  at  the  hearing,  oflers  his  evidence  to 
prove  the  facts,  and  the  other  party  may  offer  evidence 
to  rebut  them,  and  upon  the  evidence  presented  to  the 
court,  and  the  law,  the  petition  will  be  granted  or  re- 

*  WiUard  v.  Ward,  3  Mass.  Rep.  24. 

'  Clap  V,  Joslyn,  1  Mass.  Rep.  129.      HaU  v.  WolcoU,  10  Maj».  Rep. 
218. 
'  Simmons  d  al.  v.  Apikorp  et  al.  1  Mass.  R(!p.  99. 
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fused.  And  upon  the  hearing,  the  affidavit  of  the  pe- 
titioner, is  admissible  to  prove  facts  known  only  to 
himself.' 

If  the  petition  be  granted,  a  writ  of  review  will 
issue  from  the  court,  which  must  be  served  and  return- 
ed in  the  same  manner  as  an  original  sunmions. 

If  the  party,  against  whom  the  writ  of  review  issues, 
be  not  an  inhabitant  of  the  Commonwealth,  it  may  be 
served  upon  his  attorney,  who  appeared  in  the  original 
cause,  and  in  real  actions  in  such  case,  upon  the  tenant 
in  possession.^ 

The  case  will  then  be  tried  in  the  same  manner, 
as  if  there  had  been  no  former  trial  or  judgment. 

The  party  obtaining  the  review  must  procure  at  the 
trial,  attested  copies  of  the  papers  in  the  case. 

If  an  execution  has  already  issued  in  the  action,  of 
which  a  review  is  prayed,  the  court  will  stay  the  exe- 
cution on  such  terms,  as  they  may  deem  reasonable ; 
a  bond  with  sufficient  sureties  is  generally  required,  to 
respond  the  amount  thereof,  in  case  the  party  fail  to 
support  his  petition,  and  to  pay  such  costs,  as  the 
respondent  may  in  such  case  recover. 

The  proceedings  upon  a  petition  for  a  review,  are 
in  most  respects  similar  to  those  upon  a  petition  for 
new  trial,  except  in  the  particulars  above  stated ;  and 
in  the  Supreme  Court,  the  power  of  granting  reviews 
is  so  ample,  that  in  most  cases,  the  remedy  by  review 
may  be  advantageously  pursued,  instead  of  obtaining 
a  rehearing  by  motion  for  a  new  trial,  the  effisct  being 
substantially  the  same. 


*  Rogers  v,  HiU,  4  Mass.  Rep.  349. 

*  Stat.  1786.  ch.  66.  repealed  ;  but  the  practice  as  to  the  modes  of  pro- 
ceeding is  tlie  same  as  prescribed  by  this  statute,  when  reviews  Were  of 
right 
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If  a  reviev^  be  granted  by  the  Supreme  Court,  in  an 
action  tried  before  the  Court  of  Common  Pleas,  the 
trial  will  be  had  at  the  bar  of  the  former  court.*  And 
each  party  is  entitled  in  the  re-trial,  to  all  the  evidence 
used  at  the  former  trial,  which  is  not  liable  to  legal 
objections,  or  which  may  not,  at  the  review,  be  obtain- 
ed from  the  same  source,  in  a  better  and  more  authen- 
tic form.^ 

Where  there  are  issues  both  of  law  and  fact,  the 
whole  is  liable  to  revision,  in  the  same  way,  as  if  no 
trial  had  been  had,  the  law  by  the  court,  the  fact  by 
the  jury.^ 

It  was  formerly  necessary,  that  cases  upon  review 
should  be  tried  upon  the  same  pleadings  as  the  original 
action ;'  but  by  Stat.  1817.  ch.  63.  amendments  may 
be  allowed  on  review,  as  in  other  cases. 

Sect.  III.     Judgment  on  Review. 

On  a  writ  of  review,  the  former  judgment  cannot  be 
reversed,  either  in  whole  or  in  part,  but  a  new  judg- 
ment must  be  entered.  If  the  former  judgment  were 
wrong,  the  plaintiff  in  review  will  have  judgment  tore- 
cover  back  the  money  erroneously  recovered  in  the  first 
suit,  and  if  the  former  judgment  were  right,  thedefendant 
in  review  will  have  judgment  for  his  costs  of  review, 
and  may  execute  his  former  judgment;^  and  the  order 
arresting  the  execution  of  the  first  judgment,  if  any 
had  been  passed,  would  in  that  case  be  vacated. 

^  Keye3  r.  Stone,  5  Mass.  Rep.  391.  Walker  v.  Haskell,  11  Mass. 
Rep.  177. 

'  Gold^,  Eddy,  1  Mass.  Rep.  1. 

•  Perry  v.  Goodwin,  6  Mass.  Rep.  498. 

^  Ely  et  al,  y.  Forward  ti  al.  7  Mass.  Rep.  25.  Sweti  ei  al.  v.  SuUivan, 
7  Mass.  Rep.  342,  348. 
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If  the  original  plaintiff  recover  a  larger  sum  upon 
the  review  than  on  the  former  trial,  judgment  is  only 
entered  for  the  excess  in  review ;  and  if  part  of  several 
defendants  review,  in  such  case,  the  second  judgment 
will  be  against  those  only,  who  sued  out  the  review, 
the  first  judgment  remaining  good  against  them  all.' 

If  a  party  against  whom  a  judgment  was  recovered 
upon  the  first  trial,  prevail  upon  the  review,  he  will 
be  entitled  to  recover  the  costs,  which  he  ought  to 
have  recovered  on  the  first  trial,  as  well  as  his  costs  on 
review.* 

Costs  on  review.     Vide  Chapter  on  Costs.' 


^  Emarson  etaLy.  Pattet  8ftix.l  Mass.  Re)x  483. 
'  Durgin  et  al.  v.  Leightoriy  10  Mass.  Rep.  56. 
'  Ante  page  318,  319. 
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CHAPTER   XIX. 
Arrest  of  Judgment. 

Time  when  motion  must  be  made.  A  motion  in 
arrest  of  judgment  is  made  after  verdict,  or  default, 
and  before  judgment  is  rendered.^  And  as  in  our 
practice,  judgments  are  in  all  cases  rendered,  as  of  the 
last  day  of  the  term,  except  when  specially  moved  for 
at  an  earlier  day,  motions  in  arrest  of  judgment  may 
generally  be  made  at  any  time,  during  the  term. 

Cases  in  which  a  motion  in  arrest  of  judgment 
may  be  made.  A  motion  in  arrest  of  judgment  can 
only  be  made,  on  account  of  some  intrinsic  defect, 
apparent  on  the  face  of  the  record,  which  w^ould  render 
the  judgment  in  the  case  erroneous,*  and  which  is  sa 
apparent,  that  the  court  may  judge  upon  the  record 
itself,  and  the  grounds  of  their  judgment  be  known  to 
their  successors.^ 

After  judgment  on  demurrer,  no  motion  in  arrest  of 
final  judgment  can  be  entertained,  for  any  exceptions 
which  might  have  been  taken  on  the  demurrer  ;^  it  is 
otherwise,  however,  in  the  case  of  a  default,  because 
the  judgment  is  not  rendered  in  so  solemn  a  manner.* 

Nor  will  a  motion  in  arrest  of  judgment  lie,  for  any 


*  The  King  v.  HoU,  5  Temi.  Rep.  436,  445.    Rex  v.  HayeSy  2  Stra. 
Rep.  843,  845. 

*lSalk.77.    1  L(l.  Ray.  232. 

'  Ibid.    Sutton  v.  Bishop,  4  Burr.  Rep.  2283, 2287. 

*  Edwoards  v.  B/unt,  1  Stra.  Rep.  425.     Creswdl  v.  Packham,  6  Taunt. 
Rep.  630.  S.  C.  2  Marsh.  Rep.  326.    6  Moore.  209. 

»  Ibid. 
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thing  that  is  aided  after  verdict,  or  that  is  amendable 
at  common  law,  or  that  is  amendable  or  cured,  as  a 
matter  of  form,  by  statute/ 

A  defendant  cannot  move  in  arrest  of  judgment,  for 
any  thing  he  might  have  pleaded  in  abatement  f  as  for 
instance,  an  irregularity  in  the  service  of  a  writ,^  — 
or  for  want  of  an  indorser  of  the  writ,*  —  or  that  the 
writ  bears  teste  of  a  justice,  who  is  a  party  to  the  suit.* 

If  there  be  a  misjoinder  of  counts,  and  a  verdict  for 
the  plaintiff  on  those  that  are  well  joined,  and  for  the 
defendant  on  the  others,  the  misjoinder  is  not  a  cause 
for  arresting  the  judgment.^ 

But  where  there  are  several  counts  in  a  declaration 
and  some  of  them  are  bad,  upon  a  general  verdict, 
judgment  will  be  arrested.''  The  verdict,  however, 
may  be  amended  by  the  judge's  notes,  so  as  to  apply 
to'the  good  counts ;  and  it  is  not  too  late,  on  the  motioa 
in  arrest  of  judgment,  for  the  plaintiflf  to  move  for 
such  amendment.^ 

And  though  the  misjoinder  of  counts  be  bad,  yet 
if  one  of  them  be  stricken  out,  by  leave  of  court,  it  will 
be  considered  as  if  never  inserted.^  And  if  a  general 
verdict  be  returned  in  such  a  case,  the  plaintiff  may,  at 
any  time  during  the  term,  on  motion,  have  leave  to 
amend  the  verdict,  and  enter  it  on  any  count,  on  which 

»  2  Tidd's  Pract.  819. 

*  2  Black.  Rep.  1120. 

'  Gilbert  et  al.  v.  JVantucket  Bank^  5  Mass.  Rep.  97. 

*  Ibid. 

*  Prescott  V.  Tufts,  7  Mass.  Rep.  209. 

*  Ktghtly  V.  Birc^  2  Maule  &  S.  Rep.  533. 

'  Benson  v.  Sunjt,  2  Mass.  Rep.  50.  Stevenson  v.  Hoyden,  2  Massa. 
Rep.  406.  Barnard  v.  JfTiiting  et  aL  7  Mass.  Rep.  358.  Sullivan  v.  Hoi* 
her,  15  Mass.  Rep.  374.    Dryden  v.  Dryden,  9  Pick.  Rep.  546. 

*  9  Cowen.  Rep.  151.    1  Johns.  Rep.  506.    11  Johns.  Rep.  100. 

*  PrtseoU  y.  Tufts  et  al.  4  Mass.  Rep.  146. 
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the  evidence  by  law,  would,  at  the  trial,  have  entitled 
him  to  recover,  and  may  have  leave  to  strike  out  of 
his  declaration,  any  defective  counts.* 

Judgment  will  be  arrested,  if  it  appear  that  there 
was  no  writ  or  process,  to  give  the  court  jurisdiction, 
but  that  proceedings  have  been  carried  on  by  consent.* 

If  an  action,  local  in  its  nature,  be  sued  in  a  wrong 
county,  the  judgment  may  be  arrested.® 

If  an  indictment,  or  a  declaration  upon  a  statute,  do 
not  conclude  "  contra  formam^^^  &lc.  judgment  may 
be  arrested.^  And  in  a  prosecution  on  a  private  sta- 
tute, if  the  statute  be  not  recited,  the  judgment  may 
be  arrested.* 

Judgment  against  either  plaintiff  or  defendant,  may 
be  arrested ;  as  where  upon  a  complaint  under  Stat. 
1797.  ch.  &S.  against  the  owner  of  a  mill,  for  flowing 
land  of  the  complainant,  if  the  respondent,  claiming 
to  be  wholly  exempt  from  the  payment  of  damages,  do 
not  plead  to  the  complaint,  so  that  the  issue  may  be 
tried  at  the  bar  of  the  court,  it  must  be  tried  by  the 
sheriff's  jury,  and  they  are  bound  to  give  to  the  com- 
plainant some  damages,  and  if  they  do  not,  judgment 
will  be  arrested.® 

How  a  motion  in  arrest  of  judgment  must  he  rnade. 
By  a  rule  of  the  Court  of  Common  Pleas,^  motions  in 
arrest  of  judgment  must  be  made  in  writing,  and  the 
causes  thereof  must  be  specified  therein. 

'  32d  Rule  C.  C.  Pleas.    Appendix  B. 

*  1  Sell.  Pract  501. 

°  Robinaon  v.  Mead,  7  Mass.  Rep.  353.    But  vide  Yelv.  12a.  note. 

*  ComnumweaUk  v.  J^orlhampton,2  Mass.  Rep.  116. 

*  Commonwealth  v.  McCurdy,  5  Mass.  Rep.  dOi. 

*  Vandusen  v.  Comstock,  3  Mass.  Rep.  184. 
'  24th  Rule  C.  C.  Pleas.    Appendix  B. 
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CHAPTER  XX. 


View. 


In  what  cases.  By  Stat.  1807.  ch.  140.  s.  8.  it  is 
provided,  that  in  all  cases  relating  to  real  estates, 
either  party  may  have  a  jury  to  view  the  place  in 
question,  if  the  court  shall  be  of  the  opinion,  that  such 
view  is  necessary  to  a  just  decision :  provided,  the 
party  moving  therefor  advance  such  a  reasonable  sum 
to  the  jury,  as  the  court  shall  order,  to  be  taxed  against 
the  adverse  party,  in  the  event  of  a  decision  of  the 
cause  against  him,  on  its  merits,  or  through  the  default 
of  the  adverse  party. 

The  only  cases,  in  our  practice,  in  which  a  view  is 
allowed,  are  those  mentioned  in  the  foregoing  statute. 
On  the  trial  of  an  indictment  for  murder,  the  counsel 
for  the  prisoners  moved  that  the  jury  should  vieio  the 
place,  where  the  crime  was  alleged  to  have  been  com- 
mitted ;  but  the  court  refused  the  application.* 

Mode  of  obtaining.  The  party  desiring  the  view, 
should  move  the  court  therefor,  either  immediately 
before,  or  during  the  trial.  If  granted,  the  court 
order  an  officer  to  be  sworn,  to  take  charge  of  the 
jury,  accompany  them  to  the  premises,  and  return 
them  to  the  court.  The  parties  or  their  counsel  may 
accompany  the  jury.  Upon  the  return  of  the  jury, 
the  trial  proceeds,  as  in  common  cases. 


*  Common  ■  I ealtk  v.  Parker  et  al,  2  Pick.  Rep.  550. 
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CHAPTER  XXI. 

Proceedings   against  Bail,   and   against 

Sheriff. 

The  plaintiff  having  prosecuted  his  suit  to  final  judg- 
ment and  execution )  delivers  the  execution  to  an 
officer. 

This  execution  must  be  levied  either  on  the  property 
or  person  of  the  defendant,  if  either  can  be  found 
within  the  officer's  precinct.  If  it  be  so  levied,  it  is 
then,  at  the  time  appointed  therein,  returned  by  the 
officer,  to  the  court  from  which  it  issued,  as  satisjied, 
and  the  suit  is  thereby  brought  to  an  end. 

But  if  on  the  service  of  the  writ,  the  officer  took  a 
bail  bond,  then  if  the  defendant  cannot  be  found,  on 
the  execution,  the  officer  returns  it  ^^nonest  inven- 
tus,'* that  is,  that  he  has  made  diligent  search  for  the 
goods  and  person  of  the  defendant,  but  could  find 
neither.  The  plaintifi*  may  then  call  upon  the  officer, 
for  the  bail  bond,  and  resort  to  his  remedy  against 
the  bail. 

Farm  of  proceedings  against  bail.  It  has  already 
been  stated,*  that  by  Stat.  1784.  ch.  10.  a  remedy  is 
given  to  the  plaintiff  in  an  action,  against  the  bail 
taken  on  the  original  writ,  by  scire  facias.  And  this 
form  of  proceeding  is  the  one  most  usually  resorted 
to,  but  it  is  cumulative  merely,  and  does  not  take 
away  or  supersede,  the  remedy  by  action  of  debt 
on  the  bail  bond.^    Indeed   this  latter  must  be  the 

-I^^M^^^M     a_|_    1  _.     .MLB  __1^^M     ■    ^ 1_      _J_J__M I _J_   ^  ■  I  ■  II  -■ 

*  Vide  ante  page  73, 187. 

'  Lane  v.  SmUh,  2  Pick.  Rep.  281.    McRae  v.  Mattoon,  10  Pick 
Rep.  49. 
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only  remedy,  where  the  bail  are  not  within  the  reach 
of  the  process  of  the  court.  The  bail,  however,  would 
be  entitled  to  the  same  defence  in  an  action  of  debty 
which  the  statute  gives  them  on  scire  facias.^ 

In  ^ew  Hampshire  it  has  been  decided,  that  debt 
will  not  lie  on  a  bail  bond ;  that  the  only  remedy  is 
by  scire  facias.^ 

Before  any  proceedings  can  be  had  against  bail  on 
their  bond,  an  execution  must  be  issued  against  the  prin- 
cipal, and  be  returned  *'  non  est  inventus.''  And  the 
suit  against  bail,  whether  debt  or  scire  facias,  the 
statute  requires  to  be  commenced,  within  one  year 
from  the  rendition  of  judgment  against  the  principal, 
or  the  bail  is  discharged. 

The  execution  against  the  principal  should  be  di- 
rected to  the  sheriff  of  the  county,  where  the  writ  was 
served,  and  a  return  of  <^  non  est"  by  him,  will  lay  the 
foundation  for  a  scire  facias  against  the  bail,  although 
the  prmcipal  may  be  in  another  county.^ 

A  return  by  the  sheriff,  that  the  judgment  debtor 
has  enlisted  in  the  service  of  the  United  States,  is  not 
sufficient  to  charge  the  bail.'^  But  such  an  enlistment 
will  not  constitute  a  defence  for  the  bail,  in  a  suit 
against  them.^ 

It  is  not  actually  necessary,  that  the  principal  should 
be  arrested,  before  he  makes  a  bail  bond ;  and  in  the 
action  against  the  bail,  the  arrest  need  not  be  stated. 


*  Lane  v.  SmUhy  2  Pick.  Rep.  281.    McRat  v.  Mattoon,  10  PiclL  Rep. 
49.    Bean  y.  Parker  et  td.  17  Mess.  Rep.  591. 

»  Pierce  v.  Reed^  2  N.  Harap.  Rep.  359. 
^  Broum  v.  fTaUace,  7  Maas.  Rep.  208. 

*  Herrick  y.  Richardaon,  11  Mass.  Rep.  234. 

*  Sayward  et  al.  v.  Conant  et  ol.  11  Mass.  Rep.  146.    Harrington  y, 
DennUj  13  Mass*  Rep,  93. 
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for  it  is  not  traversable.*  The  arrest  could  not  be 
proved,  but  by  the  return  of  the  officer,  and  such  re- 
turn cannot  be  contradicted  by  parol. 

If  the  return  be  false,  the  remedy  is  against  the 
officer  making  it.  The  bail  bond  also  admits  as  a  fact, 
the  arrest  of  the  principal,  and  this  fact  cannot  after- 
wards be  denied,  by  the  parties  to  the  bond.* 

The  bond,  however,  must  be  actually  executed  by 
the  principal,  as  well  as  the  sureties,  though  perhaps 
the  rule  is  different  in  England,^  and  must  be  taken, 
before  the  return  of  the  writ.* 

The  becoming  bail  with  us,  is  not  a  matter  of  record, 
but  a  matter  in  pais,  and  proveable  before  a  jury ; 
and,  therefore,  a  plea  denying  the  existence  of  any 
recordy  by  which  the  party  became  bail,  is  bad.  The 
act  giving  the  remedy  by  scire  facias^  does  not  make 
the  bail  bond  a  part  of  the  record,  for  any  other  pur*- 
pose,  than  to  support  this  proceeding. 

It  is  no  sufficient  defence  to  a  scire  facias  against 
bail,  that  a  former  and  original  execution,  was  not  de- 
livered to  an  officer,  before  it  was  returnable ;  —  nor 
that  ^'nan  est  inventus,'*  was  not  returned  on  that 
^execution ;  —  nor  that  no  execution  was  delivered  to 
an  officer,  within  thirty  days  after  the  rendition  of  the 
judgment ;  —  nor  that  the  principal  abode  in  the  county, 
ready  to  be  taken  on  the  execution,  until  the  first  one 
was  returnable.  Nor  is  it  necessary,  that  the  execu- 
tion should  be  put  into  the  hands  of  the  officer,  any 
particular  number  of  days  before  it  is  returnable.*    If 


^  1  Stra.  Rep.  643.    2  Ler.  107. 

*  Bean  v.  Parker  tt  d.  17  Mass.  Rep.  591. 
» Ibid. 

*  1  Ld.  Ray.  3S2. 

*  Stetent  v.  Bigehwy  12  Mass.  Rep.  434. 
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the  officer  is  willing  to  return,  that  he  made  diligent 
search  for  the  principal,  and  that  he  could  not  be  found, 
that  is  sufficient ;  and  this  return  is  conclusive  on  the 
bail,  in  the  action  of  scire  facias  against  them.  If 
the  return  be  false,  the  bail  have  their  remedy  against 
the  sheriff. 

The  plaintiff  is  under  no  obligation  to  deliver  the 
execution  to  the  officer,  at  the  request  of  the  bail.* 

The  bail  may  take  their  principal  at  any  time,  even 
m  his  own  house,  or  attending  the  court.^  And  bail 
may  depute  another,  to  take  and  surrender  their  prin- 
cipal; for  the  right  to  surrender,  results  from  the 
relation  between  bail  and  principal,  and  is  to  be  effect- 
ed, as  circumstances  shall  require,  and  is  not  a  per- 
sonal power,  to  be  executed  by  bail  only.^ 

It  is  said,  that  after  bail  have  taken  their  principal, 
they  cannot  depute  the  custody  of  him  to  another, 
without  his  consent.*  The  bail  may  take  their  prin- 
cipal, out  of  the  jurisdiction  of  the  court,  in  which 
the  judgment  was  rendered  against  the  principal,  and 
even  in  a  different  state.*  After  demand,  they  may 
break  the  outer  door,  and  may  take  their  principal  on 
Sunday,  and  confine  him  till  the  next  day,  and  then 
surrender  him.® 

The  bail  may  surrender  their  principal  to  the  officer 
holding  the  execution,  before  its  return,  and  this  will 
save  the  bond  at  law.' 


'  Stevens  v.  Bigelow,  12  Mass.  Rep.  434. 

»  1  Sell.  Pract.  170. 

^  7  Johns.  Rep.  145.    1  Johns.  Cas.  304. 

*  1  Sell.  Pract.  170. 

*  7  Johns.  Rep.  145. 

*  Ibid. 

^  Champion  v.  JSToyea,  2  Mass.  Rep.  481.     JFaUcer  v.  HaskeU,  11  Maas. 
Rep.  177.    Rice  et  al.  ▼.  Came$^  8  Mass.  Rep.  490. 
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The  bond  is  also  saved,  if  the  principal  die  before 
the  return  of  the  execution ;  for  it  has  become  impossi- 
ble by  inevitable  accident,  to  make  the  surrender ;  but 
if  the  principal  die  after  the  return  of  the  execution, 
this  will  not  exonerate  the  bail.* 

The  statute  giving  the  remedy  against  bail,  provides 
that  they  may  surrender  the  principal  in  court,  at  any 
time  pending  the  action  against  himi  and  thereby  dis- 
charge themselves ;  and  this  surrender  may  be  by  the 
principal  himself,  or  by  the  attorney  of  the  bail,^  or 
by  the  executor,  or  administrator  of  the  bail.^ 

But  the  surrender  must  be  matter  of  record,  aixd 
cannot  be  proved  by  parol.* 

By  Stat  1817.  ch.  146.  it  is  provided,  that  bail  may 
commit  their  principal  to  the  jail  of  the  county,  where 
the  arrest  was  made,  or  where  the  writ  is  returnable, 
and  by  leaving  an  attested  copy  of  the  writ,  on  which 
the  arrest  was  made,  and  the  return  thereon,  with  the 
jailor,  and  giving  notice  to  the  plaintiff,  or  his  attorney, 
within  fifteen  days,  and  paying  the  costs  of  the  scire 
facias f  if  one  have  issued ;  —  and  by  doing  this,  the 
bail  will  be  forever  discharged.  And  if  the  principal 
be  confined  in  such  jail  for  crime,  the  bail  may  exon- 
erate themselves,  by  filing  a  copy  of  the  writ,  and 
giving  notice,  although  the  principal  be  convicted  of  a 
crime,  and  removed  so  that  he  cannot  be  taken  on  the 
execution,  before  judgment  recovered  against  him.* 

If  a  scire  facias  have  been  commenced  against  the 


'  Champion  v.  J^oyts^  2  Mas^.  Rep.  481.     Walker  v.  HaskeU^  11  Mass. 
Rep.  177.    Rke  et  cd.  v.  Comes,  8  Mass.  Rep.  490. 

*  Coolidge  et  al.  v.  Cory,  14  Moss.  Rep.  115. 
'  Wheeler  v.  Wheeler,  7  Mass.  Rep.  169. 

*  WhiUon  V.  Harding,  15  Mass.  Rep.  535. 

*  Bigdow  y.  Jc^maan  d  a2. 16  Mass.  Rep.  318. 
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bail,  they  may  be  discharged,  by  the  surrender  of  their 
principal,  at  any  time  before  final  judgment,  rendered 
against  them,  and  paying  the  costs  of  the  sctrc  facias; 
but  after  final  judgment,  they  cannot  surrender.* 

And  if  the  debtor  is  confined  in  the  state  prison  for 
crime,  he  may  be  brought  up  by  habeaa  carpus^  for 
the  purpose  of  being  surrendered,  in  discharge  of  his 
bail,  even  though  the  creditor  cannot  take  him.^  So 
if  he  be  in  custody  on  a  charge  of  felony,  it  is  said  to 
be  almost  a  matter  of  course,  and  what  the  bail  are 
entitled  to  ask  ex  debito  justitice.^ 

But  it  is  only  by  surrendering  him,  that  the  bail  can 
be  exonerated,  and  if  he  bo  so  confined,  that  he  can- 
not be  surrendered,  the  bail  are  not  thereby  dis- 
charged.* 

The  bail  are  not  discharged,  by  surrendering  their 
principal  on  the  scire  facidSy  until  the  costs  thereof 
are  paid.' 

The  bail  are  only  responsible  for  the  demands  m- 
cluded  in  the  writ,  at  the  time  the  bond  was  gifen, 
and  if  any  thing  be  done  by  the  plaintiff,  to  increase 
their  liability,  they  will  be  discharged;  —  as  if  new 
counts  be  filed  after  the  entry  of  the  action,  which  do 
not  appear  to  be  for  the  same  cause  of  action,  as  the 
original  counts,  and  judgment  be  taken  thereon,  the 
bail  will  be  discharged.^  So  if  the  action  be  submitted, 
with  all  demands  between  the  parties,  the  bail  will 


^  Rict  el  al.  y.  Comes,  8  Mass.  Rep.  490.    Harrington  v.  Dernite,  13 
Mass.  Rep.  93. 
'  Bigelow  y.  Johnson  et  dL16  Mass.  Rep.  218, 
'  Sharp  y.  Sheriff,  7  Term.  Rep.  227. 

*  Parker  y.  Chandler,  8  Mass.  Rep.  264. 

*  BartleU  y.  Falley,  5  Mass.  Rep.  373. 

*  Wiais  y.  Crooker,  1  Pick.  Rep.  204. 
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be  discharged ;  but  not  by  a  submbsion  of  the  action 
alone,  with  leave  to  the  defendant,  to  set  off  any 
claims  he  may  have  against  the  plaintiff's  demand/ 

On  a  scire  facias  against  bail,  they  may  plead  nan 
est  factum  to  the  bond,  or  nul  tiel  record  to  the  re- 
covery  against  the  principal.  They  may  plead  in  bar, 
also,  that  an  cdia^  execution  issued,  on  which  the 
principal  had  been  arrested,  —  or  that  the  judgment 
against  the  principal  has  been  satisfied,  released,  or 
discharged.*  And  although  the  return  of  ^^non  estj* 
by  the  officer,  is,  in  general,  conclusive,  in  the  scire 
facias  against  bail,  yet  where  the  return  has  been 
procured,  by  the  fraud  of  the  plaintiff,  this  may  be 
pleaded  in  bar  of  the  scire  facias.^ 

The  bail  may  also  shew,  in  answer  to  the  scire 
facias,  whatever  will  render  the  arrest  unlawful,  or 
ineffectual,  by  operation  of  law.* 

Liability  of  sheriff y  in  taking  bail.  If  the  officer, 
in  taking  bail,  comply  with  all  the  requisitions  which 
have  been  stated,^  neither  he,  nor  the  sheriff  can,  in 
any  event,  bfe  liable.^ 

JVot  delivering  the  bail  bond.  If  the  officer  refuse 
to  deliver  the  bail  bond  to  the  plaintiff,  upon  reasona- 
ble demand,  the  plaintiff,  as  soon  as  ^^nonesf  is  re« 
turned  upon  the  execution,  may  bring  an  action  on 
the  case  against  the  sheriff,  and  recover  the  whole 
amount  of  the  original  judgment.'' 

^  Bern  etaLv.  Parker,  17  Mass.  Rep.  591.    HiU  v.  Humuwdl,  1  Pick. 
Rep.  193. 
^  Harrington  y.  Detmie,  13  Mass.  Rep.  93. 

*  Steffms  T.  Bigdow,  12  Mass.  Rep.  434.     WincheU  y.  I^Utt,  15  Mam. 
Rep.  230. 

^  Harrington  y.  Dennie^  13  Mass.  Rep.  93. 
^  Ante  Book  I.  Chap.  XV. 

*  Rice  et  aL  y.  Hosmer,  12  Mass.  Rep.  127. 
^  ^  Simmons  y.  Bradford,  15  Mass.  Rep.  82. 
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Taking  a  defective  bail  bond,  or  insufficient  bail. 
If  the  officer,  in  taking  bail,  fail  to  comply  with  any  of 
the  requisitions,  the  plaintiff  may  treat  the  proceedings, 
as  a  nullity,  and  proceed  as  in  the  former  case,  as  for 
not  delivering  the  bail  bond.^ 

If  the  insufficiency  be  in  the  number j  or  the  reason^ 
ablencss  of  the  sureties,  then  in  addition  to  the  former 
remedy,  the  plaintiff,  instead  of  treating  the  proceed- 
ings as  a  nullity,  may  bring  scire  facias  against  such 
bail,  as  were  taken,  and  at  the  same  time,  an  action 
on  the  case,  against  the  sheriff,  for  the  default  of  the 
officer,  in  taking  insufficient  bailj  and  for  s,  false 
return.^ 

It  may  be  remarked  of  these  two  courses  of  pro- 
ceedings against  the  sheriff,  —  that  in  the  former, 
where  the  action  is  brought  for  not  delivering  the  bail 
bond,  it  has  been  holden,  that  the  amount  of  the  sher- 
iff's liability,  is  that  of  the  original  judgment  in  all 
cases,  and  that  no  evidence  in  mitigation,  of  damages 
will  be  received,®  while  in  the  cases,  where  the  latter 
form  of  remedy,  by  action,  for  taking  insufficient  bail, 
and  for  false  return,  has  been  adopted,  evidence  in 
mitigation  of  damages  has  been  received,  and  verdicts 
giving  nominal  damages  merely,  have  been  sustained/ 
So  long,  therefore,  as  this  distinction  is  admitted,  the 
better  course,  in  all  cases  where  there  is  a  defect  m 


*  Simmons  v.  Bradford,  15  Mass.  Rep.  82. 

*  Sparhawk  v.  BartleU,  2  Mass.  Rep.  188.  Long  v.  Bradtsh,  9  Mass. 
Rep.  480.  Rice  d  al.  v.  Hosmer,  12  Mass.  Rep.  127.  Mather  v.  Green, 
17  Mass.  Rep.  60.  Young  v.  Hosmer,  11  Mass.  Rep.  89.  Raynery. Bdl, 
15  Mass.  Rep.  377. 

^  Simmons  v.  Bradford,  15  Mass.  Rep.  82. 

*  midy  V.  BarUett,  10  Mass.  Rep.  470.  Young  v.  Hosmer,  11  Mass. 
Rep.  89.  Aye  v.  Smith,  11  Mass.  Rep.  188.  Rice  et  at.  v.  Hosmer,  12 
Maa8.Rep.  127. 
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i  the  officer's  taking  bail,  seems  to  be,  to  treat  the  pro- 

r  ceedings  as  a  nullity,  and  proceed  as  for  not  delivering 

the  bail  bond. 

In -the  English  practice,  the  proceedmg  against  the 
sheriff,  is  by  attachment,  and  not  by  action ;  and  the 
amount  of  his  liability,  that  of  the  original  debt  and 
costs.* 

Time  of  sheriff  *8  liability.    With  us,  the  sheriff, 
like  the  bail,  is  not  liable  at  all,  until  after  a  return  of 
''nan  est"  agamst  the  defendant.     The  limitation  of 
actions  against  him,  is  four  years  from  the  return  of 
''nonest,"  upon  the  execution  against  the  defendant.' 

^  Heppel  y.  King,  7  Term.  Rep.  370.    Fwddi  v.  Mchdaah,  1  H.  Black. 
Rep.  233. 
*  Stat.  1796.  ch.  71.    Maiher  y.  Green,  17  Mass.  Rep.  60. 
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APPENDIX. 
A. 

RULES  OP  THE  SUPREME  JUDICIAL  COURT. 
I.   Admission   of  Couitsello&s  and  ATToaxnEs,  in  the  Supeeme 

JUDICIAX.  CODRT. 

1.  Ant  person  may  be  admitted  an  attorney  of  this  court,  who 
shall  have  had  a  liberal  education  and  re^lar  degree,  at  some  public 
college,  and  shall  afterwards  have  commenced  and  pursued  the  study 
of  the  law,  in  the  office  and  under  the  inRtruction  of  some  counsellor  of 
this  court,  for  three  years ;  and  shall  afterwards  have  been  admitted  an 
attorney  of  the  Court  of  Common  Pleas,  for  the  county,  in  which  such 
counsellor,  with  whom  he  last  studied  the  law  as  aforesaid,  shall  dwell ; 
having  first  been  recommended  by  the  bar  of  the  said  county,  to  the 
said  Common  Pleas,  as  having  a  good  moral  character,  and  as  suitably 
qualified  for  such  admission ;  and  shall  afterwards  have  practised  law 
with  fidelity  and  ability,  in  some  Court  of  Common  Pleas,  within  the 
state,  for  the  term  of  two  years,  and  shall  then  be  recommended  by  the 
bar  for  admission  as  an  attorney  of  this  court,  when  holden  for  the 
county,  in  which  the  person  so  recommended  shall  dwell.  6  Mass. 
Rep.  38S2. 

2.  Any  person  not  having  a  liberal  education  and  a  regular  degree 
as  aforesaid,  who  shall  have  commenced  and  pursued  the  study  of  the 
law,  in  the  office  of  some  counsellor  as  aforesaid,  for  the  term  of  fk-^^ 
years,  shall  be  considered  as  having  a  qualification  for  admission,  equiv- 
alent to  the  having  had  a  liberal  education  and  a  regular  degree  as 
aforesaid. — JUnd. 

3.  Any  person  having  a  liberal  education  and  a  regular  degree  as 
aforesaid,  who  shall  afterwards  have  commenced  and  pursued  the  study 
of  the  law  in  any  other  state,  in  the  office  of  an  attorney  of  the  highest 
judicial  court  of  such  state,  for  one  year  at  the  least,  and  afterwards 
shaU  pursue  the  study  of  tl^^  law,  in  the  office  of  some  counsellor  of 
this  court,  for  the  term  of  two  years,  shall  be  considered  as  having  a 
qualification  for  admission,  equivalent  to  the  having  commenced  and 
pursued  the  study  of  the  law  for  three  years,  in  the  office,  and  under 
the  instruction  of  some  counsellor  of  this  court — Iknd. 

4.  Any  person  not  having  a  liberal  education  and  a  regular  degree  as 
aforesaid,  who  shall  have  commenced  and  pursued  the  study  of  the  law 
in  any  other  state,  in  the  office  of  an  attorney  of  the  highest  judicial 
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court  of  such  state,  for  the  term  of  two  years  at  the  learn,  and  shall 
afterwards  have  pursued  the  study  of  the  law,  with  some  counsellor  of 
this  court,  for  the  term  of  three  years,  shall  be  considered  as  having  a 
qualification  for  admission,  equivalent  to  the  having  had  a  liberal  edu- 
cation and  a  regular  degree  as  aforesaid,  and  to  the  having  punned  the 
study  of  the  law  for  three  years,  in  the  office  of  some  counsellor  of  this 
court. — Ibid. 

5.  The  bar  shall  not  recommend  for  admission  as  an  attotney,  any 
person,  either  to  any  Court  of  Common  Pleas,  or  to  this  court,  unless  be 
be  qualified  for  such  admission,  agreeably  to  the  provisions  of  these 
rules.  But  the  bar  may  recommend,  for  admission  as  an  attorney  to 
the  Common  Pleas,  any  person  now  duly  qualified  by  the  rules  hereby 
repealed,  for  examination  and  admission  as  an  attorney  of  this  court ; 
and  further,  the  bar  may  also  recommend  to  the  Court  of  Common 
Pleas,  for  admission  as  an  attorney  thereof,  any  person,  who  before  the 
establishment  of  tliese  rules,  had  commenced  and  is  now  pursuing  the 
study  of  the  law,  with  some  counsellor  of  this  court,  when  such  person 
would,  by  virtue  of  the  rules  hereby  repealed,  be  qualified  for  ejuimina- 
tion  and  admission,  as  an  attorney  of  this  court. — Ibid. 

6.  If  the  bar  of  any  county,  shall  unreasonably  refuse  to  recommend, 
either  to  this  court,  or  to  any  Court  of  Common  Pleas,  for  admission  as 
an  attorney,  any  person  suitably  qualified  for  such  admission,  —  or  if 
after  the  recommendation  of  the  bar,  the  Common  Pleas  shall  unrea- 
sonably refuse  to  admit  as  an  attorney,  the  person  so  recommended, 
such  person,  submitting  to  an  examination  by  one  of  the  jusuccHO  f  this 
court,  producing  to  him  sufficient  evidence  of  his  good  moral  character, 
may  be  admitted  an  attorney  of  this  court,  on  the  certificate  of  such 
justice,  that  he  is  duly  qualified  therefor,  and  has  pursued  the  study  of 
the  law,  agreeably  to  the  provisions  of  these  rules. — Ibid, 

7.  Any  person,  who  shall  have  l)een  admitted  an  attorney  of  the 
highest  judicial  court  of  any  other  state,  in  which  he  shall  dwellj  and 
afterwards  shall  become  an  inhabitant  of  this  state,  may  be  admitted  an 
attorney  or  counsellor  of  this  court,  subject  to  the  discretion  of  the 
justices  thereof,  after  due  inquiry  and  information  concerning  his  moral 
character,  and  professional  qualifications. — Ibid, 

8.  Any  person  who  now  is,  or  who  shall  be  an  attorney  of  this  court, 
having  practised  law  therein  with  fidelity  and  ability,  as  an  attorney 
thereof  for  two  years,  may  be  admitted  a  counsellor  of  this  court,  when 
holden  for  tlie  county,  in  which  such  attorney  shall  dwell,  on  the  re- 
commendation of  the  bar  of  such  county,  or  without  such  recommenda- 
tion, if  it  be  unreasonably  refused ;  unless  such  person  was  admitted  an 
attorney  of  this  court,  because  he  had  been  unreasonably  refused  ad- 
mission as  an  attorney  of  the  Court  of  Common  Pleas,  in  which  case, 
he  shall  not  be  recommended  nor  admitted  as  a  counsellor  of  this 
court,  until  he  has  practised  law  as  an  attorney  thereof,  for  the  term 
of  four  3'ears. — Ibid, 


APPENDIX.  551 

9.  All  issues  in  law  and  in  fact,  and  all  questions  of  law,  arising  on 
writs  of  error,  certiorari^  and  mandamtis,  on  special  verdicts,  on  motions 
for  new  trials,  and  in  arrest  of  judgment,  shall  be  argued  only  by  the 
counsellors  of  this  court.  And  the  counsellors  of  this  court  may  also 
practise  as  attomies. — Ibid. 

10.  When  any  person  shall  have  been  recommended  to  this  court, 
for  admission  to  practise  as  a  counsellor  or  attorney,  agreeable  to 
the  provision  of  the  rules  of  this  court,  and  it  shall  appear  to  the  court, 
that  such  person  is  unable  to  attend,  on  account  of  sickness  or  other 
sufficient  cause,  he  may,  on  producing  a  recommendation  of  the  bar  of 
the  county  where  he  dwells,  to  this  court  in  any  other  county,  at  the 
discretion  of  the  court,  be  admitted  to  practice  ;  any  thing  in  the  said 
rules  to  the  contrary  notwithstanding. — 11  Mass.  Rep.  406. 

11.  All  recommendations  by  the  bar,  of  gentlemen  for  admission  to 
practise  as  counsellors  or  attomies,  shall  be  presented  to  the  court;  on 
the  morning  of  the  second  day  of  the  term ;  and  the  gentlemen  so  re- 
commended shall  attend  on  said  morning,  at  the  opening  of  the  court ; 
and  that  no  recommendation  shall  be  received  and  acted  upon,  on  any 
other  day  during  the  terni,  unless  for  special  reasons,  satisfactory  to  the 
court,  they  shall  otherwise  order. — 12  Mass.  Rep.  418. 

12.  Hereafter  any  gentleman,  who  is  duly  qualified  for  admission 
as  an  attorney  or  counsellor  of  this  court,  may  be  admitted  in  any 
county  within  the  Commonwealth,  where  the  court  shall  be  holden  by 
three  or  more  justices  thereof,  on  producing  a  certificate  of  recom- 
mendation, according  to  the  rules  heretofore  established,  of  his  qualifi- 
cations and  good  moral  character,  from  the  bar  of  the  county,  in  which 
he  may  have  practised ; — provided  that  no  term  of  the  Supreme  Judi- 
cial Court,  at  which  by  Taw  he  could  be  admitted,  shall  be  to  be  held 
in  or  for  the  county,  in  which  he  is  a  practitioner,  for  three  months  afler 
he  shall  be  entitled  by  the  rules  aforesaid,  to  be  admitted. — 15  Mass. 
Rep.  222. 

II,  Rules  for  the  Regulation  of  Practice  in  Cbancert. 

1.  In  suits  and  proceedings,  under  the  late  statute  for  giving  further 
remedies  in  equity,  the  court  adopt,  as  the  outlines  of  their  practice,  the 
practice  of  the  English  courts  of  equity,  so  far  as  the  same  is  not  re- 
pugnant to  the  constitution  and  laws  of  the  Commonwealth,  nor  to  the 
rules  which  the  court  shall,  from  time  to  time,  make,  for  simplifying  the 
proceedings,  and  preventing  unnecessary  delay  and  expense. — 14  Mass. 
Rep.  466. 

2.  All  unnecessary  prolixity  and  repetition  in  the  pleadings,  shall  be 
avoided.  The  bill  shall  contain  a  full,  clear,  and  explicit  statement  of 
the  plaintiff's  case,  and  conclude  with  a  general  interrogatory.  But  the 
plaintiff  may,  when  his  case  requires  it,  propose  specific  interrogatories ; 
and  may  allege,  by  way  of  charge,  any  particular  fact  for  the  p«r|M>se  of 
putting  it  in  issue. — Ihid» 
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^  3.  Upon  the  general  interrogatory  oontained  in  the  bill,  the  defend- 
ant shall  be  required  to  answer  fully,  directly  and  particukriy,  to  erery 
material  allegation  or  statement  in  Uie  bill,  as  if  he  had  been  thereto 
particulariy  interrogated.— Aui 

4.  The  original  process,  to  requbre  the  appearance  of  the  defendant, 
(when  the  bill  is  not  inserted  in  an  original  writ,  as  piOTided  by  the 
statute,;  shall  be  a  subpcsna  in  the  form  following : 


COMMONWEALTH  OF  MASSACHUSETTS. 


To  A.  B.  of  (addUum.) 

We  command  you  that  you  appear  before  our  Supieme  Judicial 
i~  8.  Court,  next  to  be  holden  at  ,  within  and  for  our  said 

county  of  ,  on  the  Tuesday  of  next, 

then  and  there  to  answer  to  a  biU  of  complaint  exhibited  acaioM  too.  i^ 
our  said  court,  by  CD  of  (additim,)  ,nA  to  ZZ  ^v. 

what  our  Mid  court  shall  then  and  there  consider  in  this  behalf.  BerooT 
fell  not,  under  the  pains  and  penalties  m  the  law,  in  that  behalf  provided. 
W^ess  J.  P.  Esquire,  the  day  of  .inthey^J^ 

£-F.  Otrk. 
The  writ  shall  bear  teste  of  the  Chief  Justice,  or  fint  iusdce.  wbo  i. 

"•*'  'it^u'*  ^^i""'*'  ««!  •*•"  be  ««Kler  the  ««1  of  the  «Lt.  mJ 
signed  by  the  clerk:  it  shall  be  served  by  the  same  «ffice«,  «J^  ^ 

^^^''  "  "*"■  *'"*'"^  "^  '^  ™""~°'  •«b,  law  to  b. 

5.  The  biU  may  be  filed  in  the  clerk's  office  in  vacation,  and  a  Mi. 
^  shall  thereupon  issue  of  course,  upon  the  appUcation  of  theplsin- 
til^r  his  solicitor,  returnable  at  the  then  next  term  of  the  court    The 

court  ^Moltt.  '^T'^^'-    ^'•"''  '^•'  ^'"  «  filed  in  temi  time,  the 
^^  ri*  .'^**"*  returnable  on  a  certain  day  in  the  wme 

T.d  ""IT^  term, «,  the  case  may  n,quiro.    ^t  the  defeS! 

for  not  appeanng,  unless  the  subp<^  be  servtxl  upon  hto   A»fa^ 

^e  ¥^0^22"  *'  •*'^ir  "'''^•'  ''  »  -tumabr-^  ^"^ 

6.  The  plaintiff  may,  in  all  cases,  cause  the  defendant  to  be  served 
with  a  cop,  of  the  bill,  at  the  same  time  that  the  tubpJa  or  o4^ 
gmal  wnt  is  served,  and  by  the  same  officer,  by ^E^  1X^^11 
«rved  5  the  copy  to  be  delivered  to  the  defendant  oTfcTat^t  iZ  Z 

^„™  r^u!°  *  '^*  ef -ttachment  or  summons;  in  which^  *« 
copy  shdl  be  ,ne«ed  by  the  officer  by  whom  the  LneT^yT'^Ji 


APPENDIX.  563 

when  such  copy  of  thd  bill  shall  have  been  daly  served  on  the  defend- 
ant, sixty  days  or  more,  before  the  day  on  which  the  writ  is  returnable, 
the  defendant  shall  be  held  to  plead,  demur,  or  answer,  on  the  return 
day  of  the  writ,  unless  for  good  cause  shewn,  the  court  shall  allow  fur- 
ther time  for  that  purpose. — Ibid. 

7.  When  the  bill  is  filed  in  term  time,  and  a  svhpcna  is  issued  return- 
able at  the  ensuing  term,  the  defendant  shall  file  his  plea,  demurrer,  or 
answer,  in  the  clerk's  office,  at  such  time  in  the  vacation,  as  the  court 
shall  order,  not  less  than  sixty  days  after  service  on  him  of  the  subpana^ 
and  of  an  attested  copy  of  the  bill :  provided^  that  he  be  served  with  a 
copy  of  such  order,  at  the  time  of  the  service  of  the  std)p(tna.  And 
when  an  answer  is  so  filed,  the  plaintiff  may  file  his  replication  in  the 
clerk's  office,  in  the  same  vacation  ;  and  upon  giving  notice  of  such  re- 
plication to  the  defendant,  not  less  than  thirty  days  before  the  ensuing 
term,  the  parties  may  proceed  to  take  theexaminationof  their  witnesses, 
so  that  the  cause  may  be  heard  ,and  determined  at  the  ensuing  term. 
Or  if  the  plaintiff  shall  elect  to  proceed  to  a  hearing  of  the  cause,  on 
the  bill  and  answer,  he  may  give  notice  thereof  to  the  defendant,  not 
less  than  thirty  days  before  the  ensuing  term,  and  the  cause  shall  be 
then  heard  and  determined  accordingly. — Ibid. 

8.  If  the  defendant,  being  duly  served  with  tlie  subpomo^  or  other 
original  process,  shall  neglect  to  enter  his  appearance  on  the  return  day 
thereof;  and  if  it  shall  appear  to  the  court,  by  the  return  of  the  officer 
or  otherwise,  that  he  had  personal  notice  of  the  suit,  fourteen  days  at 
least  before  such  return  day,  his  default  may  be  recorded,  and  the  bill 
may  be  taken  pro  confesso. — Ibid. 

9.  The  defendant's  answer  may  be  sworn  to,  before  any  justice  of  the 
peace  for  the  county  where  the  defendant  may  be ;  and  in  such  case,  it 
shall  be  enclosed  and  sealed  by  the  justice,  and  returned  unopened  into 
the  clerk's  office.  The  answer  may  be  then  opened  by  the  clerk,  for 
the  inspection  of  the  plaintiff,  that  he  may  reply,  or  proceed  thereon,  as 
he  shall  be  advised. — Ibid. 

10.  All  testimony  shall  be  by  depositions,  to  be  taken,  if  within  the 
Commonwealth,  before  any  justice  of  the  peace,  being  either  a  judge  of 
any  Court  of  Common  Pleas,  a  judge  of  probate,  or  a  counsellor  of  this 
court,  not  interested,  nor  of  counsel  in  the  cause ;  and  if  without  the 
Commonwealth,  the  depositions  shaU  be  taken  before  commissionen^ 
to  be  appointed  by  tbe  court,  or  by  any  justice  thereof  in  vacation. — 
Ibid. 

11.  The  examination  of  witnesses  shall  be  had  upon  interrogatories, 
to  be  filed  in  the  clerk's  office,  by  the  party  producing  the  wimess ;  and 
upon  such  cross-interrogatories,  as  may  be  filed  by  the  adverse  party. 
The  party  filing  the  interrogatories,  shall  give  notice  thereof  to  the 
adverse  party,  or  to  his  solicitor  or  counsel,  seven  days  at  least,  before 
taking  out  the  commission,  and  one  day  more,  for  every  ten  mUes  that 
such  party,  or  his  solicitor  or  counsel,  shall  live  from  the  clerk's  office : 
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and  when  the  witnenr  ro  be  examined,  is  withm  the  Gommonwealtlif 
the  clerk  shall  issue  of  course,  a  commission  or  order,  with  a  title  of 
the  cause,  and  of  the  court  in  which  it  is  pending,  authorizing  any  of 
the  magistrates  mentioned  in  the  preceding  rule,  to  take  the  ezaminadoB 
of  the  witness,  upon  the  interrogatories  annexed  to  the  order. — IbiiL 

12.  All  the  notices,  required  by  these  rules  to  be  given  to  the  plainti€[^ 
may  be  given  to  his  solicitor  or  counsel ;  and  all  sach  notices,  to  be 
given  to  the  defendant,  if  after  he  has  entered  his  appearance,  may  be 
given  to  his  solicitor  or  counsel— i6t(/. 

13.  Whenever  it  shall  become  necessaiy  or  pn^r,  to  have  any  &Gt 
tried  and  determined  by  a  jury,  the  court  will  direct  an  isaoe  for  that 
purpose,  to  be  formed  by  the  parties ;  containing  a  distinct  affirmatioii 
of  the  points  in  question,  and  a  denial  or  traverse  thereof;  and  the  iasne 
thus  formed  and  joined,  will  be  submitted  to  a  jury  in  the  aame  court, 
in  which  the  suit  may  be  depending. — JbuL 


III.  Keoula  Generales. 

1.  Of  ike  entry  of  civil  actions.  No  civil  action  shall  be  entered  after 
the  first  day  of  the  term,  unless  by  consent  of  the  adverse  party,  and  by 
leave  of  the  court ;  or  unless  the  court  shall  allow  the  same,  upon 
proof  that  the  entry  was  prevented  by  inevitable  accident  or  other  suffi- 
cient cause. 

2.  Of  doMe  pleading.  In  all  actions  originally  brought  in  this  court, 
and  in  all  actions  brought  by  appeal  from  the  Courts  of  CommoD  Pleaa^ 
wherein  the  defendant  may  have  reserved  leave  to  plead  anew,  leave  to 
plead  double,  will  be  granted  of  course,  on  application  to  the  clerk,  and 
entered  on  his  docket  at  any  time  within  two  days  after  the  actiim  is 
entered,  the  day  of  the  entry  to  be  reckoned  as  one  day :  and  if  any 
one  or  more  of  the  pleas  so  filed,  shall  appear  to  the  court  to  be  unne- 
cessary or  improper,  the  same  will  be  struck  out,  at  the  motion  of  the 
plaintiff  or  demandant:  and  no  leave  to  plead  double  will  be  granted, 
after  the  expiration  of  the  said  two  days^  unless  byconsentof  theplain- 
tifiT  or  demandant,  or  unless  the  court  shall  allow  the  same,  upon  proof 
that  the  party  was  prevented  from  making  the  motion,  by  inevitable 
accident,  or  other  sufficient  cause. 

3.  Rules  to  pUady  fyc.  Either  party  may  obtain  a  rule  on  the  other,  to 
plead,  reply,  rejoin,  &c.  within  a  given  time,  to  be  prescribed  by  the 
court ;  and  if  the  party  so  required,  neglect  to  file  his  pleadings  at  the 
time,,  all  his  prior  pleadings  shall  be  struck  out,  and  judgment  entered 
of  nonsuit  or  default,  as  the  case  may  require,  unless  the  court,  for 
good  cause  shewn,  shall  enlarge  the  rule. 

4.  Of  continuances  to  amende  or  plead  dotMcj  ifc  When  an  action 
shall  be  continued,  with  leave  to  amend  the  declaration  or  pleadings,  or 
for  the  purpose  of  making  a  special  plea,  replication,  Slc  if  no  time 
be  expressly  assigned  for  filing  such  amendment  or  pleadings,  the  same 
shall  be  filed  in  the  clerk's  office,  by  the  middle  of  the  vacation,  after 
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the  term  when  the  order  is  made ;  and  in  such  caeoi  the  adverse  party 
shall  file  his  plea  to  the  amended  declaration,  or  bis  answer  to  the  plea, 
replication,  &c.  as  the  case  may  be,  by  the  first  day  of  the  term  to 
which  the  action  is  continued  as  aforesaid.  And  if  either  party  neglect 
to  comply  with  this  rule,  all  his  prior  pleadings  shall  be  struck  out,  and 
judgment  entered  of  nonsuit  or  defiuih,  as  the  case  may  require ;  unless 
the  court,  for  good  cause  shewn,  shall  allow  further  time  for  filing  such 
amendment  or  other  pleadings. 

5.  0/  the  ftme,  within  which  special  pleas  must  be  JUtd.  In  all  actions 
brought  to  this  court  by  appeal,  the  defendant  or  tenant,  if  he  intend 
to  plead  specially,  shall  file  bis  plea  within  two  days  after  the  action  is 
entered,  (the  day  of  the  entry  to  be  reckoned  as  one,)  unless  it  shall 
appear  to  the  court,  that  the  matter  of  the  plea,  or  the  circumstances  of 
the  case  are  such  as  to  require  a  longer  time ;  in  which  case  the  court 
will,  on  motion,  assign  a  time  for  the  filing  of  the  plea :  and  if  such 
plea  be  not  filed  within  the  time  prescribed  by  this  rule,  or  to  be  assign- 
ed by  the  court  as  aforesaid,  the  defendant  will  not  be  allowed  to  plead 
specially,  but  will  be  required  to  plead  the  general  issue,  or  to  file  a 
general  demurrer ;  and  on  failing  so  to  do,  he  will  be  defaulted. 

6.  0/ frivolous  demurrersy  intended  for  delay.  If  a  demurrer  shall  be 
filed  at  a  time  when  the  court  is  held  by  one  judge  only,  and  the  same 
shall  be  objected  to  by  the  adverse  party,  as  frivolous  or  immaterial,  and 
intended  for  delay ;  and  the  counsel  or  attorney  for  the  party  demur- 
ring shall  nevertheless  insist  on  such  demurrer ;  and  if  on  the  hearing 
of  the  cause  on  such  demurrer,  the  same  shall  appear  to  the  court  to  be 
firivolousor  immaterial,  and  intended  for  delay ;  the  counsel  or  attorney, 
who  so  insisted  on  the  demurrer,  shall  be  struck  off  from  the  roll,  and 
shall  never  afterwards  be  allowed  to  practise  in  this  court ;  unless,  upon 
good  cause'shewn,  the  court  shall  think  fit  to  restore  him. 

7.  Of  aitomies  entering  their  names  on  the  dockd^  ^c.  Upon  the  entry 
of  every  aotion  or  appeal^  the  name  of  the  plaintiff's  or  appellant's 
attorney  shall  be  entered  at  the  same  time  on  the  clerk's  docket,  and 
in  defiiult  thereof  a  nonsuit  may  be  entered ;  and  within  two  days  after 
the  entry  of  the  action  or  appeal,  the  attorney  of  the  defendant  or  re- 
spondent shall  cause  his  name  to  be  entered  on  the  same  docket,  as  such 
attorney,  and  if  it  be  not  so  entered,  the  defendant  or  respondent  may 
be  defiiulted.  And  if  either  party  shall  change  his  attorney,  pending 
the  suit,  the  name  of  the  new  attorney  shall  be  substituted  on  the  docket 
for  that  of  the  former  attorney,  and  notice  thereof  given  to  the  adverse 
party.  And  until  such  notice  of  the  change  of  an  attorney,  all  notkes 
given  to,  or  by  the  attorney  first  appointed,  shall  be  considered  in^  all 
respects  aa  notice  to»  or  from  his  client,  excepting  only  such  cases,  in 
which  by  law  the  notice  is  required  to  be  given  to  the  party  personally. 
Provided  however,  that  nothing  in  this  rule  contained  shall  be  construed 
to  prevent  either  party  in  a  suit  fix>m  appearing  for  himself,  in  the  man- 
ner provided  by  law ;  and  in  such  case  the  party  so  appearing  shall  be 
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sutject  to  all  the  same  rules  that  are  or  may  be  provided  for  attomieBiB 
like  cases,  so  far  as  the  same  are  applicable. 

8.  Of  amendmentB.  Amend  meDts  in  matters  of  farm  will  be  allowed  as 
of  course  on  motion ;  bat  if  the  defect  or  want  of  form  be  shewn  bb 
cause  of  demurrer,  the  court  will  impose  terms  on  the  party  amending. 

9.  Of  amendmenU.  Amendments  in  matters  of  stibUanee  may  be 
nmde,  in  the  discretion  of  the  court  on  payment  of  costs,  or  on  such 
other  terms  as  the  court  shall  impose  ;  but  if  applied  for  after  joinder  of 
an  issue  of  fact  or  law,  the  court  will,  in  their  discretion,  refuse  the  ap- 
plication, or  grant  it  upon  special  terms ;  and  when  either  party  amenUs,' 
the  other  party  shall  be  entitled  also  to  amend,  if  his  case  require  it. 
But  no  new  count  or  amendment  of  a  declaration  will  be  allowed, 
unless  it  be  consistent  with  the  original  declaration  and  for  the  same 
cause  of  action. 

10.  Of  opening  and  fling  depositions.  All  depositions  shall  be  open- 
ed and  filed  with  the  clerk,  at  the  term  for  which  they  are  taken ;  and 
if  the  action  in  which  they  are  to  be  used  shall  be  continued,  such  depo- 
sition shall  remain  on  the  files,  and  be  open  to  all  objections  when  offered 
on  the  trial,  as  at  the  term  at  which  they  were  opened  ;  and  if  not  so 
left  on  the  files,  they  shall  not  be  used  by  the  party,  who  originally  pro- 
duced them  :  but  the  party  producing  a  deposition  may,  if  he  see  fit, 
withdraw  it,  during  the  same  term  in  which  it  is  originally  ^ed,  in  which 
case  it  shall  not  be  used  by  either  party. 

11.  Of  depositions  taken  unihout  (ke  Hate,  The  court  will  grant  com- 
missions to  take  the  depositions  of  witnesses  without  the  state,  and  will 
appoint  the  commissioners:  and  either  party  may,  on  application  to  the 
clerk  in  vacation,  obtain  a  like  commission ;  which  commission  in  the 
latter  case  shall  be  directed  to  any  Justice  of  the  Peace,  Notary' Public, 
or  other  ofilcer  legally  empowered  to  take  depositions  or  affidavits,  in 
the  state  or  country  where  the  depoation  is  to  be  taken,  unless  the 
parties  shall  agree  on  commissioners.  And  in  each  case;  tlie  deposition 
shall  be  taken  upon  interrogatories  to  be  filed  by  the  party  applying  for 
the  commission,  and  upon  such  cross  interrogatories  as  shall  be  fi)^  by 
the  adverse  party,  the  whole  of  which  interrogatories  shall  be  annexed 
to  the  commission.  And  the  party  applying  for  the  commission  shall, 
in  each  case,  file  his  interrogatories  in  the  clerk's  ofiSce,  and  give  notice 
thereof  to  the  adverse  party,  or  to  his  attorney,  seven  days  a.t  least  before 
taking  out  the  commission,  and  one  day  more  for  every  ten  miles  that 
such  party  or  his  attorney  shall  live  from  the  clerk's  ofiUce.  And  no 
deposition  taken  without  the  state  by  force  of  the  statute  in  that  case 
provided,  and  without  such  commission,  shall  be  admitted  in  evidence, 
unless  it  shall  appear  that  the  adverse  party  or  his  attorney  had  sufiicient 
notice  of  the  taking  thereof,  and  opportunity  to  cross-examine  the  wit- 
ness, or  that,  from  the  circumstances  of  the  case,  it  was  impossible  to 
give  such  notice.  And  when  a  deposition  shall  be  taken  and  certified 
by  any  person  as  a  Justice  of  the  Peace,  or  other  officer  as  aforesaid,  by 
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force  of  such  commissioD,  if  it  shall  be  objected  that  the  person  so 
taking  and  certifying  the  same  vas  not  such  officer,  the  burthen  of 
proof  shall  be  on  the  party  so  objecting ;  and  if  a  like  objection  be  made 
to  a  deposition  taken  without  such  commission,  it  shall  be  incumbent  on 
the  party  producing  the  deposition,  to  prove  that  it  was  taken  and  certi- 
fied  by  a  person  duly  authorized,  accordiug  to  the  statute  before  men- 
tioned. 

13.  Of  depositions  iaken  in  term  time.  Depositions  may  be  taken  for 
the  causes  and  in  the  manner  by  law  prescribed  in  term  time,  as  well  aa 
in  vacation ;  provided  they  be  taken  in  the  town  in  which  the  court  ia 
holden,  and  at  an  hour  when  the  court  is  not  actually  in  session.  But 
neither  party  shall  be  required  during  term  time  to  attend  the  taking  of 
a  deposition,  at  any  other  time  or  place  than  is  above  provided,  unless 
the  court  upon  good  cause  shewn,  shall  specially  order  the  deposition  to 
be  taken. 

13.  Of  motions  for  a  continuance.  No  motion  for  a  continuance, 
grounded  on  the  want  of  material  testimony,  will  be  sustained,  unless 
supported  by  an  affidavit,  which  shall  state  the  name  of  the  witness,  if 
known,  whose  testimony  is  wanted,  the  particular  facts  he  is  expected 
to  prove,  with  the  grounds  of  such  expectation,  and  the  endeavof«  and 
means  that  have  been  used  to  procure  his  attendance  or  deposition ;  to 
the  end  that  the  court  may  judge  whether  due  diligence  has  been  used 
for  that  purpose.  And  no  counter  affidavit  shall  be  admitted  to  contra- 
dict the  statement  of  what  the  absent  witness  is  expected  to  prove ;  but 
any  of  the  other  (acts  stated  in  such  affidavit,  may  be  disproved  by  the 
party  objecting  to  the  continuance.  And  no  action  shall  be  continued 
on  such  motion,  if  the  adverse  party  will  admit  that  the  absent  witness 
would,  if  present,  testify  to  the  facts  stated  in  the  affidavit,  and  will 
agree  that  the  same  shall  be  received  and  considered  as  evidence,  on  the 
trial,  in  like  manner,  as  if  the  witness  were  present  and  had  testified 
thereto ;  and  such  agreement  shall  be  made  in  writing,  at  the  foot  of 
the  affidavit,  and  signed  by  the  party,  or  his  counsel  or  attorney.  And 
the  same  rule  shall  apply,  mutatis  tnutandis,  when  the  motion  is  grounded 
on  the  want  of  any  material  document,  paper,  or  other  evidence  that 
might  be  used  on  the  trial. 

14.  O/"  costs  upon  a  continuance.  When  an  action  is  continued  at  the 
motion  of  either  party,  at  the  term  when  it  might  otherwise  have  been 
tried,  the  party  making  the  motion  shall  pay  to  the  adverse  party  all  his 
costs  incurred  at  that  term,  in  procuring  the  attendance  of  witnesses ; 
unless  the  continuance  is  ordered  on  account  of  some  unfair  advantage 
taken  by  the  adverse  party,  or  of  some  other  fault  or  misconduct  on  his 
part ;  or  unless  when  the  party  making  the  motion  shall  have  given 
notice  thereof,  with  a  statement  of  the  grounds  of  such  motion  to  the 
adverse  party,  or  his  attorney,  in  such  season,  before  the  sitting  of  the 
court,  as  might  have  prevented  the  attendance  of  the  witnesses,  or  when 
it  shall  appear  that  the  ground  of  the  motion  was  not  seasonably  known 
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to  the  party  making  it ;  and  the  costs  thus  paid  shall  not  be  inchided  in 
the  bill  of  costs  of  the  party  receiviog  them,  if  he  should  finally  preTail 
in  the  suit 

15.  0/  other  terms  of  a  coniiavumce.  The  preceding  rule  will  not 
prevent  the  comt  from  imposing  any  other  and  additional  terms  on  the 
party  moving  for  a  continuance,  when  the  justice  of  the  case  shatf  re- 
quire it ;  neither  shall  it  be  construed  to  prevent  the  party,  to  whom 
such  previous  notice  may  have  been  given,  from4>rocuring  the  attendance 
of  his  witnesses,  if  he  shall  think  fit  to  oppose  the  motion  for  a  con- 
tinuance. And  in  such  case,  if  the  motion  be  granted,  the  costs  fbc 
such  witnesses  shall  be  allowed  in  the  bill  of  costs  for  the  said  party, 
if  he  should  finally  prevail  in  the  suit. 

16.  Of  the  veri/icaUon  offadSy  on  which  a  moHon  is  grounded  or  oppos- 
ed.  The  court  will  not  hear  any  motion  grounded  on  facts,  unless  the 
facts  are  verified  by  affidavit,  or  are  apparent  from  the  record,  or  from 
the  papers  on  file  in  the  case,  or  are  agreed  and  stated  in  writing  to  be 
signed  by  the  parties,  or  their  attomies ;  and  the  same  rule  will  be  appli- 
ed as  to  all  facts  relied  on,  in  opposing  any  motion. 

17.  Of  bringing  money  into  court  In  all  cases  in  which  money  may 
be  brought  into  court  upon  the  common  rule,  as  it  is  called,  if  the  plain- 
tifif  shall  not  accept  the  same,  and  if  upon  the  trial  the  verdict  shall  be 
for  the  defendant,  the  plaintifif  shall  not  be  liable  for  any  costs  incurred 
before  the  tio&e  of  bringing  the  money  into  court,  but  only  for  the  costs 
incurred  afler  that  time ;  and  the  terms  of  the  rule  shall  be  altered 
accordingly. 

18.  Of  trials  in  the  order  of  the  docket  All  civil  actions  shall  be  heard 
and  tried  in  the  order  in  which  they  stand  on  the  docket ;  unless  the 
court  shall,  upon  good  cause  shewn,  postpone  any  trial  to  a  time  later 
than  that  in  which  it  would  come  in  course.  Provided,  however,  that 
any  one  action  may,  with  the  consent  of  all  the  pardes  concerned, 
and  with  the  leave  of  the  court,  be  substituted  for  another  action  stand- 
ing earlier  on  the  docket ;  but  in  such  case,  the  said  action  which  stood 
earliest  shall  take  the  place  of  the  one  which  is  substituted  for  it,  and 
shall  be  tried  when  the  latter  would  have  come  on  in  course,  if  no  such 
change  had  taken  place.  And  no  cause  will  be  continued,  even  by  con- 
sent of  parties,  unless  for  good  cause  shewn. 

19.  Of  the  time,  within  which  motions  for  a  conUnuance  shali  he  made. 
When  the  court  is  held  by  one  judge  for  the  trial  of  causes  by  the 
jury,  all  motions  for  the  continuance  or  postponement  of  any  civil 
action  shall  be  made  on  the  first  day  of  the  term,  or  on  the  first  day 
after  the  entry  of  the  action,  unless  prevented  by  inevitable  accident  or 
other  sufficient  cause;  or  unless  the  cause  or  ground  of  the  motion  shall 
first  exist,  or  become  known  to  the  party,  after  that  day ;  in  which  cases 
the  motion  shall  be  made  as  soon  afterwards,  as  it  can  be  made,  accord- 
ing to  the  course  of  the  court ;  and  whenever  an  action  is  continued  on 
such  motion,  after  the  time  above  prescribed,  the  party  making  the  mo- 
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tion  sball  not  be  allowed  any  costs,  for  his  travel  and  attendance  for 
that  term,  unless  the  continuance  is  ordered  on  account  of  some  fault  or 
misconduct  in  the  adverse  party. 

20.  Same  subject.  Provided,  however,  and  it  is  further  ordered,  that 
when  the  court  shall  be  held  by  one  judge  as  aforesaid,  in  any  law  term, 
after  the  determination  of  the  law  questions,  the  first  day  of  the  sittings 
ibr  the  trial  of  causes  by  the  jury  shall  be  considered  as  the  first  day  of 
the  term,  as  to  any  thing  contained  in  the  preceding  rule ;  and  provided, 
also,  that  in  the  county  of  Suffolk,  such  motion  may  be  made  within 
Che  first  faur  days  of  the  sitting  of  the  court,  with  the  like  effect  as  if 
made  on  the  first  day  of  the  term,  or  of  the  sittings  as  aforesaid.  But 
this  rule  shall  not  be  construed  to  prevent  the  making  of  any  such  mo- 
tion, at  any  earlier  time  during  the  same  term,  when  the  party  is  pre- 
pared to  make  it. 

21.  Of  the  days  in  term  for  motiona,  reports  of  referees,  petUums,  tfc. 
When  the  court  is  held  by  one  judge  as  aforesaid,  in  those  counties,  in 
which  the  court  is  usually  in  session  for  the  trial  of  causes  by  the  jury 
more  than  two  weeks,  all  motions,  reports  of  referees,  petitions,  and 
other  like  applications,  shall  be  made  and  presented  on  the  first  day  of 
the  term,  or  at  the  opening  of  the  court  on  the  morning  of  each  Mon- 
day during  the  tehn ;  and  in  those  counties  in  which  the  court  is  not 
usually  in  session  more  than  two  weeks,  all  such  motions  and  other 
applications  shall  be  made  on  the  first  day  of  the  term,  or  at  the  open- 
ing of  the  court  on  the  morning  of  each  day ;  provided  that  when 
the  cause  or  ground  of  such  motion  or  other  application  shall  first  exist 
or  become  known  to  the  party,  after  the  times  in  this  rule  appointed  for 
making  the  same,  it  may  be  made  (if  the  case  require  it)  at  any  inter- 
mediate time. 

22.  Same  svbjed.  When  a  motion  is  made  in  relation  to  any  civil 
aetion,  at  any  of  the  times  specifically  appointed  for  that  purpose  in  the 
preceding  rule,  no  prenous  notice  of  the  motion  need  be  given  to  the 
adverse  party ;  and  if  notice  is  not  given,  the  court  will  allow  him  time 
to  oppose  the  motion,  if  the  case  shall  require  it.  But  when  such  mo- 
tion is  made,  at  any  intermediate  time,  according  to  the  proviso  in-  the 
preceding  rule,  the  motion  shall  not  be  heard,  unless  seasonable  notice 
thereof  shall  have  been  given  to  the  adverse  party. 

23.  Of  the  law  dockeL  When  the  court  is  held  by  three  or  more  of 
the  judges,  for  the  hearing  and  determining  of  questions  and  issues  of 
law,  as  provided  by  the  statute,  all  actions  intended  for  argument  shall 
be  entered  on  a  law  docket,  to  be  kept  for  that  purpose  by  the  clerk ; 
and  if  it  is  a  new  action  of  that  term,  it  shall  be  entered  on  the  law 
docket  at  the  same  time  when,  by  the  foregoing  rules,  it  is  to  be  entered 
on  the  general  docket ;  and  if  a  continued  action,  it  shall  be  entered  on 
the  law  docket,  before  the  opening  of  the  court,  on  the  first  day  of  the 
term.  And  no  action  shall  be  entered  on  the  law  docket  after  the  times 
above  appointed,  unless  it  shall  appear  to  the  court  that  the  entry  was 
prevented  by  inevitable  accident,  or  other  sufilcient  cause. 
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24.  Of  eopuB  of  eases  far  argwnent.     In  every  case  intended  for 
argument  as  aforesaid,  copies  of  all  the  material  papers  shall  be  deliv- 
ered to  each  of  the  judges  at,  or  before  the  opening  of  the  court  on  the 
first  day  of  the  term,  or  immediately  upon  tlie  entry  of  the  action  on 
the  law  docket ;  and  no  action  shall  be  so  entered  by  the  clerk,  until 
the  papers  are  prepared  and  ready  to  be  delivered  as  aforesaid ;  provided 
that  when  the  question  arises  upon  special  pleadings,  a  special  verdict^ 
a  writ  of  error,  or  certiorari^  it  shall  be  sufficient  to  make  out  one  com- 
plete copy  of  the  material  papers  to  be  delivered  to  the  Chief  Justice, 
and  abstracts  of  the  same,  to  be  delivered  to  each  of  the  other  judges; 
such  abstracts  to  be  so  made  as  to  present  fully  the  question  intended  to 
be  argued ;  and  when  the  question  arises  upon  the  answers  of  a  trustee, 
one  copy  of  the  answers  shall  be  deemed  sufficient ;  unless  when  addi- 
tional copies  shall  be  ordered  by  the  court 

25.  Of  the  order  of  actions  on  the  law  docket.  The  clerk  shall  enter 
on  the  law  docket  all  actions,  in  which  it  shall  appear  from  the  record, 
or  from  his  docket,  that  there  is  any  question  of  law  to  be  argued ;  and 
all  such  as  either  party  shall  request  to  have  so  entered,  provided  the 
papers  are  prepared  as  above  directed :  and  actions  so  entered  within 
the  times  above  limited  in  that  behalf,  shall  be  entered  in  the  order  in 
which  they  stand  on  the  general  docket ;  and  if  any  are  entered  after- 
wards, by  leave  of  the  court,  they  shall  be  entered  successively  at  the 
end  of  the  law  docket,  and  shall  cot  be  argued  until  they  come  on  in. 
course,  on  that  docket ;  but  all  of  them  shall  have  their  proper  numbers 
prefixed,  as  they  are  numbered  on  the  general  docket 

26.  Of  the  party y  whose  duty  it  is  iojumish  the  papers  in  causes  for  the 
whole  cotai.    In  all  cases  of  writs  of  error,  or  certiorarif  issues  of  law  on 
pleadings,  facts  agreed  and  stated  by  the  parties,  and  trustee  processes^ 
it  shall  be  the  duty  of  the  plaintiff  or  complainant,  to  cause  the  action  to 
be  entered  on  the  law  docket,  and  to  furnish  the  papers  for  the  court ; 
and  in  all  other  cases,  the  same  shall  be  done  by  the  party  who  moves 
for  a  new  trial,  or  who  holds  the  affirmative  upon  the  question  to  be  ar- 
gued ;  but  this  shall  not  prevent  the  adverse  party  from  making  the 
entry  and  furnishing  the  papers,  if  neglected  by  him  whose  duty  it  is, 
as  aforesaid.    And  when  the  party,  whose  duty  it  is,  shall  neglect  to 
enter  the  action  or  to  furnish  the  papers  as  aforesaid,  he  shall  not  have 
any  costs  for  that  term. 

27.  Of  copies  reqtiired  in  such  causes.  When  the  papers,  of  which 
copies  are  required  as  aforesaid,  are  filed  in  the  clerk's  office,  it  shall  be 
his  duty  without  delay,  to  make  out  such  copies  for  the  court;  unless  he 
shall  be  notified  by  the  party  whose  duty  it  is  to  furnish  tlie  papers  that 
the  question  of  law  is  waived,  or  will  not  be  argued :  and  when  an  ab- 
stract is  sufficient,  the  attorney  of  the  party  shall  make  out  the  absoract 
to  be  copied  by  the  clerk,  or  otherwise  the  clerk  may  make  out  a  com- 
plete copy  for  each  judge,  the  extraordinary  expense  of  which  shall  be 
borne  by  such  party,  and  the  costs  of  the  copies  shall  in  every  case  be 
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advfiBced  by  the  party  whose  duty  it  is  to  furnish  the  same,  unless  they 
shall  be  received  and  paid  for  by  the  adverse  party.  And  all  such  copies 
shall  be  written  in  a  fair,  legible  hand,  on  one  side  only  of  each  sheet, 
and  with  a  convenient  margin ;  and  they  shall  be  folded  uniformly,  like 
the  other  files  of  the  clerk,  with  the  names  of  the  parties,  and  the  num- 
ber of  the  action  indorsed  thereon.  And  the  costs  of  such  copies  shall 
be  taxed  for  the  party  prevailing  in  the  suit,  if  he  shall  have  furnished 
the  same. 

28.  Same  subject.  In  cases  submitted  upon  facts  stated  by  the  parties, 
or  others  in  which  the  papers  may  not  have  been  filed  with  the  clerk, 
they  may  be  copied  by  the  parQr,  whose  duty  it  is  to  furnish  the  same  as 
above  directed ;  but  they  shall  be  written  and  prepared  in  the  manner 
above  prescribed,  or  they  will  not  be  received  by  the  court 

29.  0/  the  order  in  uhich  adioM  an  the  law  docket  are  to  be  argued. 
Each  civil  action  shall  stand  Ibr  argument  in  its  order  upon  the  law 
docket;  and  when  called  for  argument,  if  neither  }mrty  appear,  it  shells 
be  struck  off  the  law  docket,  and  shall  be  considered  as  not  having  been 
entered  thereon  ;  and  if  one  party  only  appears,  he  shall  be  heard  ex 
parte,  or  the  court  will  render  judgment,  on  nonsuit  or  default,  or  such 
other  judgment,  as  the  case  may  require ;  but  this  rule  shall  not  apply 
to  libels  for  divorce,  nor  to  appeals  from  the  probate  court,  in  which  there 
may  be  any  question  or  issue  of  fiict. 

90,  0/  ike  time  wiihin  v^k  copies  of  cases  for  the  tDhole  court  are  to 
be  delivered.  To  enable  tlie  court  the  better  to  understand  the  questions 
to  be  argued  in  each  case,  and  to  prevent  unnecessary  delay  in  the  de- 
termination thereof,  the  clerks  are  required,  in  all  cases,  to  transmit  to 
the  judges  io  vacation,  copies  of  aU  papers  made  by  them  as  aforesaid, 
as  soon  as  may  be  after  the  copies  are  made  out ;  and  the  parties  who 
make  out  their  own  copies  are  required  to  transmit  the  same  in  like 
manner;  and  no  argument  will  be  heard  in  any  case  till  one  day  at  least 
after  the  papers  shall  have  been  delivered  to  the  judges,  unless  it  be  the 
first  day  of  the  term,  or  unless  the  court  shall  think  proper,  for  special 
reasons,  to  dispense  with  this  part  of  the  rule. 

31.  Papers  not  to  he  taken  from  the  custody  qf  the  derk.  The  clerk 
diall  be  answerable  for  all  recmids  and  papers  filed  in  court,  or  in  his 
ofiice ;  and  they  shall  not  be  lent  by  him,  or  taken  from  his  custody, 
unless  by  special  order  of  court,  but  the  parties  may  at  all  times  have 
copies.  Provided  only,  that  depositions  may  be  viritbdrewn  by  the  party 
producing  thena,  at  the  same  term  at  which  they  are  opened ;  and  whilst 
remaining  on  the  files,  they  shall  be  open  to  the  inspection  of  either 
party,  at  all  seasonable  hours. 

2li,  Of  the  day  on  which  judgment  shaU  be  entered.  The  clerk  shall 
make  a  memorandum  on  his  docket,  of  the  day  on  which  any  judgment 
is  awarded,  and  if  no  special  award  of  judgment  is  made,  it  shall  be 
entered  as  of  the  last  day  of  the  term. 

33.  Of  Jiiigig  po^swUh  (he  dtrkfbefiirejudgnuwt  recorded.    In  order 
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to  enable  the  clerks  to  make  up  and  complete  their  records  within  the 
time  prescribed  by  law,  it  shall  be  the  duty  of  the  prevailing  party  in 
every  suit,  forthwith  to  file  with  the  clerk,  all  papers  and  documeo ts 
necessary  to  enable  him  to  make  up  and  enter  the  judgment,  and  to 
complete  the  record  of  the  case ;  and  if  the  same  are  not  so  filed  witbin 
three  months  aAer  judgment  shall  have  been  ordered,  the  cleric  shall 
make  a  memorandum  of  the  fact  on  the  record ;  and  the  judgment  shall 
not  be  afterwards  recorded,  unless  upon  a  petition  to  the  court  at  a  sub- 
sequent term,  and  afler  notice  to  the  adverse  party,  the  court  shall  order 
it  to  be  recorded.    And  no  execution  shall  issue  until  the  papers  are 
filed  as  aforesaid.    And  when  a  judgment  shall  be  recorded  upon  such 
petition,  the  clerk  shall  enter  the  same,  together  with  the  order  of  the 
court,  for  recording  it  among  the  records  of  the  term  in  which  the  order 
is  passed,  with  apt  references  in  the  index  and  book  of  records  of  the 
term  in  which  the  judgment  was  awarded,  so  that  the  same  may  be 
readily  found ;  and  the  judgment,  when  so  recorded,  shall  be  and  be 
considered  in  all  respects,  as  a  judgment  of  the  term  in  which  itvwaa 
originally  awarded.    And  the  party  delinquent  in  such  case,  shall  pay 
to  the  clerk  the  costs  of  recording  the  judgment  anew,  and  also  therosts 
on  the  petition,  and  the  costs  of  the  adverse  party,  if  he  shall  attend  to 
answer  thereto. 

34.  Same-  sxihject  Whereas  the  clerks  in  keeping  their  records  in 
books,  according  to  the  ancient  usage  in  this  state,  do  sometimes  begin 
to  enter  a  judgment  before  they  have  all  the  papers  necessary  to  com- 
plete the  same,  and  thereupon  leaves  blank  in  the  bo  kto  be  afterwards 
filled  up ;  if  19  ordered,  that  no  such  blanks  be  suffered  to  remain  for 
more  tlian  six  months  afler  the  end  of  the  term,  at  which  the  judgment 
was  rendered  ;  and  if  the  clerk,  afler  beginning  to  enter  a  judgment  as 
aforesaid,  shall  be  prevented  from  completing  the  record  for  want  of 
any  necessary  papers,  as  mentioned  in  the  preceding  rule,  be  shall  make 
a  memorandum  of  that  fact,  as  above  directed  in  the  blank  space  so  left 
in  the  book,  so  that  no  one  can  aflerwards  interpolate  the  judgment 
therein. 

35.  Clerks  to  exkSnt  their  records.  Whereas  it  is  made  the  duty  of  the 
judges  of  the  several  courts  to  inspect  the  conduct  of  their  respective 
clerks  with  regard  to  the  making  and  keeping  of  their  records,  it  is 
(here/ore  ordered,  that  the  respective  clerks  of  this  court  shall,  on  the  first 
day  of  every  tenn,  exhibit  to  the  court  the  then  latest  book  of  records  in 
their  respective  ofiices,  and  such  others  as  the  court  shall  require;  to 
the  end  that  in  case  of  any  deficiency  therein,  the  court  may  take  the 
measures  prescribed  by  the  statute  in  such  case,  and  such  other  measures 
as  the  case  shall  appear  to  them  to  require. 

36.  Of  payment  of  fees  to  the  clerks.  No  cause  shall  be  opened  for 
trial,  by  the  jury,  until  the  fees  due  in  that  behalf  are  paid  to  the  clerk ; 
all  other  fees  due  to  the  clerk  shall  be  paid  as  soon  as  they  are  by  law 
payable,  and  if  the  clerk  shall  fail  to  demand  and  receive  any  such  fees 
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when  payable  as  aforesaid,  he  shall  be  chargeable  with  all  those,  for 
which  he  is  by  law  required  to  account  to  others,  in  like  manner,  as  if 
he  had  actually  received  the  same. 

37.  Clerks  to  issue  writs  of  capias  and  scire  facias^  ex  afficiot  in  certain 
cases.  On  indictments  found  by  the  grand  jury,  the  clerk  shall,  exqfficiOf 
issue  a  capias  without  delay  ;  and  when  default  is  made  by  any  party 
bound  by  recognizance  in  any  criminal  proceeding,  the  clerk  shall  in 
like  manner  issue  a  scire  facias  thereon,  returnable  to  the  next  term,  un- 
less the  court  shall  make  a  special  order  to  the  contrary. 

38.  ffrits  of  venire  facias,  when  to  be  made  returnable.  Every  venire 
facias  shall  be  made  returnable  into  the  clerk's  office  by  ten  of  the  clock 
in  the  forenoon  of  the  first  day  of  the  term,  and  the  jurors  shall  be 
required  to  attend  at  that  time;  excepting  only,  when  in  case  of  a  defi- 
ciency of  jurors,  the  court  shull  order  an  additional  venire  facias  in  term 
time,  in  which  case  the  same  shall  be  made  returnable  forthwith,  or  at 
such  time  as  the  court  shall  order. 

39.  Clerks  6f  Common  Pleas  to  record  judgments  at  large.  The 
respective  clerks  of  tlie  several  Courts  of  Common  Pleas,  of  the 
several  Circuit  Courts  of  Common  Pleas,  and  of  the  Boston  Court  of 
Common  Pleas,  in  all  cases  in  which  judgment  shall  be  rendered  in 
those  courts  respectively,  shal|  record  at  large  the  declaration  or  com- 
plaint, and  all  the  pleadings  of  the  parties,  with  all  orders  of  the  courts, 
and  other  proceedings  in  the  cause. 

40.  Of  taxing  costs.  Bills  of  costs  shall  be  taxed  by  the  clerk,  upon 
a  bill  to  be  made  out  by  the  party  entitled  to  them,  if  he  shall  present 
such  bill,  and  otherwise  upon  a  view  of  the  proceedings  and  files  appear- 
ing in  the  clerk's  office ;  and  no  costs  shall  be  taxed  without  notice  to 
the  adverse  party  to  be  present,  provided  he  shall  have  given  notice  to 
the  clerk  in  writing,  or  by  causing  it  to  be  entered  on  the  clerk's  docket, 
of  his  desire  to  be  present  at  the  taxation  thereof.  And  either  party 
dissatisfied  with  the  taxation  by  the  clerk,  may  appeal  to  the  court,  or 
to  a  judge  in  vacation. 

41.  Of  costs  to  be  taxed  for  attendance  in  certain  cases.  When  an 
action  is  continued  by  the  court  for  advisement,  or  under  reference  by  a 
rule  of  court,  costs  shall  be  allowed  to  the  party  prevailing,  for  only  one 
day's  attendance  and  his  travel,  at  every  intermediate  term. 

42.  Of  filing  the  assignment  of  errors.  In  every  writ  of  error,  the 
plaintiff  may  file  the  assignment  of  errors  in  the  clerk's  office  before 
taking  out  the  scire  facias,  in  which  case  the  same  shall  be  inserted  in 
the  scire  facias,  and  the  defendant  shall  be  held  to  plead  thereto  within 
the  first  two  days  of  the  return  term,  unless  the  court  shall  by  special 
order  enlarge  the  time. 

43.  Written  arguments,  time  of  delivery  to  opposite  party,  answering^ 
ifc.  Ordered,  that  hereafter,  if  the  counsel  in  any  case  on  the  law  docket 
shall  choose  to  present  to  the  court  a  written  argument,  he  shall  de- 
liver a  copy  thereof,  with  a  citation  of  all  the  authorities  referred  to, 
unto  the  advene  counsel,  thirty  days  before  the  beginning  of  tlie  term 
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at  which  the  cause  is  to  be  argued ;  and  in  such  case  there  diall  be  no 
additional  argument,  on  the  same  side,  except  in  reply  as  hereafter 
stated ;  and  if  the  counsel  who  shall  receive  such  copy  shall  determiDe 
to  answer  the  case  in  writing,  he  shall  deliver  a  copy  of  his  answer,  with 
his  citation  of  authorities,  to  the  counsel  from  whom  he  received  the 
argument,  sevm  days  before  the  said  term ;  and  in  such  case,  both  of 
the  arguments,  with  the  reply  by  the  opening  counsel,  if  any  be  made, 
shall  be  delivered  to  the  court  at  the  be^nning  of  the  term,  and  shall 
not  be  read  by  the  counsel;  but  the  counsel  who  may  receive  such 
^  written  argument  may  answer  the  same  ore  tentu,  at  such  time  as  shall 
be  assigned  by  the  court,  after  having  had  opportunity  to  read  the  same ; 
and  in  such  case  only,  the  adverse  counsel  may  reply  ore  tonus,  but 
shall  be  held  strictly  to  a  reply  to  the  answer  to  his  written  argument, 
without  recurrence  thereto,  except  for  the  purpose  of  replying  as  afore- 
said. Provided,  however,  in  the  case  of  sickness  or  necessary  absence 
of  counsel,  the  court  may,  at  their  discretion,  receive  a  written  argu- 
ment, or  may  hear  the  same  read,  in  which  case  the  adverse  counsel 
may,  if  he  require  it,  have  time  to  answer  the  same. 

44.  Papers  of  the  case,  delivery  of  them  to  a  parly.  Ordered,  that  the 
clerks,  in  term  time,  deliver  to  the  counsel  or  attorney  of  any  party  to 
a  suit  actually  pending,  when  requested,  the  papers  belonging  to  the 
case,  on  being  furnished  with  the  receipt  of  such  counsel  or  attorney, 
and  a  written  undertaking  to  return  the  same  before  the  adjouniment  of 
the  court,  or  sooner  if  required. 

45.  Ddivery  of  plea,  ffc.  to  the  opposite  party.  Whenever  any  toiend- 
ment,  declaration,  plea,  answer,  or  other  proceeding,  shall  be  filed  in 
vacation  by  the  counsel  or  attorney  of  a  party,  the  clerks  shall,  whea 
requested,  deliver  the  same  to  the  counsel  or  attorney  of  the  advene 
party,  upon  being  furnished  with  the  receipt  of  such  counsel  or  attorney, 
and  a  written  undertaking  to  return  the  same  by  the  first  day  of  the 
next  term,  or  sooner  if  required. 

46.  General  counts,  manner  of  recording.  Whenever  there  are  several 
common  or  money  counts  in  the  declaration  of  an  action,  ia  which 
judgment  shall  have  been  rendered,  the  clerks,  in  making  up  the  record, 
shall  not  record  the  same  at  large,  but  shall  condense  the  same  into  one 
count 

47.  Appeals  from  the  munic^al  court.  Ordered,  that  hereafter  all 
appeals  from  the  Municipal  Court  to  this  court,  shall  he  entered  on  the 
first  day  of  the  term  to  which  the  said  appeal  is  claimed,  and  all  papeia 
necessary  to  be  produced  shall  be  filed  on  said  first  day.  And  it  shall 
be  the  duty  of  the  clerk  or  cleri&s  of  this  court,  to  keep  a  separate  list  or 
docket  of  such  appeals,  and  to  deliver  a  copy  of  the  same  to  the  attorney 
or  solicitor  general,  at  the  opening  of  the  court,  on  the  second  day  of 
the  term.  And  said  appeals  shall  stand  first  for  trial  by  jury  at  that 
term ;  and  if  at  the  opening  of  the  court,  on  the  second  day  aforesaid, 
(before  which  day  the  clerk  of  the  Municipal  Court  shall  file  all  the  re- 
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cognizances  taken  at  the  preceding  term  of  the  Municipal  Court  on 
appeal,)  this  rule  shall  not  have  been  complied  with,  the  said  i4)pel]antB 
or  their  sureties  shall,  on  motion  of  the  attorney  or  solicitor  general, 
be  defaulted,  and  scire  facias  shall  be  awarded  against  them  as  the  law 
provides. 

48.  Motions  for  new  trial.  Hereafter  no  motion  shall  be  sustained  for 
a  new  trial  in  any  civil  action,  after  verdict  of  the  jury,  either  on  account 
of  any  opinions  or  decisions  of  the  judge,  given  in  the  course  of  the 
trial,  or  because  the  verdict  is  alleged  to  be  against  evidence  or  the 
weight  of  evidence,  ynless,  within  three  days  after  the  verdict  is  return- 
ed, the  counsel  of  the  party  complaining  of  the  proceedings  or  the  ver- 
dict^ shall  file  a  motion  for  a  new  trial,  specifying  the  grounds  of  his 
complaint,  and  causing  a  copy  of  the  said  motion  to  be  delivered  to  the 
adverse  counsel  on  the  day  the  same  shall  be  filed.  And  if  it  shall  be 
alleged  as  the  ground  or  one  of  the  grounds  of  the  motion,  that  the  ver- 
dict is  against  the  evidence,  or  the  weight  of  it,  the  counsel  of  the  party 
shall,  within  ten  days  after  the  filing  of  his  motion,  make  out  and  deliver 
to  the  clerk  a  copy  of  his  minutes  of  the  evidence,  if  oral,  and  shall 
specify  the  depositions  or  documents  on  which  he  intends  to  rely  in 
support  of  his  motion ;  otherwise  the  motion  shall  be  stricken  off,  and 
judgment  may  be  rendered  on  the  verdict,  on  the  motion  of  the  coimsel 
for  the  party,  in  whose  favor  the  verdict  shall  be  returned. 

Provided,  however,  that  this  rule  shall  not  apply  to  cases  in  which 
the  judge  presiding  at  the  trial  shall,  of  his  own  mere  motion,  reserve 
any  question  of  law ;  nor  shall  it  aftect  the  right  of  parties  to  file  ex- 
ceptions according  to  the  statute  in  that  case  made  and  provided. 

And  provided,  also,  that  should  the  trial  of  any  case  be  had  so  near 
the  close  of  any  term,  that  the  foregoing  rule  cannot  be  complied  with, 
motion  for  new  trial  shall  be  made  before  the  court  adjourns,  and  the 
specifications  of  the  reasons  shall  be  filed  within  three  days  afterward^ 
and  that  such  time  shall  be  allowed  for  compliance  with  the  residue  of 
this  rule,  as  the  presiding  judge  shall  order. 

49.  Writ  of  protection.  Whereas  it  has  been  the  practice  of  parties 
to  any  suit  pending  in  this  court,  and  also  of  persons  showing  that  they 
have  been  summoned  as  witnesses  in  any  suit  pending  in  this  court,  to 
apply  for  and  take  out  writs  of  protection,  which  writs  issued  as  of 
course,  which  practice  may  be  attended  with  abuses : 

Ordered,  that  from  and  after  the  first  day  of  September  next,  no  writ 
of  protection  shall  issue  except  by  the  order  of  court,  or  some  one  of 
the  judges  thereof,  such  order  to  be  made  upon  the  application  of  the 
person  for  whom  such  writ  of  protection  is  to  be  issued,  or  of  some 
person  by  him  duly  authorized ;  and  no  order  will  be  made  for  granting 
such  writ  of  protection,  until  it  shall  be  made  to  appear  to  the  court  or 
judge  applied  to,  by  affidavit  or  other  satisfactory  evidence,  that  the 
application  is  made  in  good  faith,  and  for  the  purpose  of  enabling  such 
penMn  to  attend  this  court,  as  a  party  or  witness  in  some  cause  pending. 


566  APPENDIX. 

fiuch  cause  to  be  specified :  —  if  a  party,  that  such  suit  has  not  been 
commenced  by  bim  collusively  (or,  if  a  defendant,  that  sucb  suit  bas 
not  been  commenced  against  liim  by  his  request  or  procurement  collu- 
sively,) and  to  enable  bim  to  obtain  a  Writ  of  protection  ;  orif  a  witness, 
that  be  lias  been  duly  summoned  by  process  to  attend  as  a  witness,  and 
that  he  has  not  been  so  summoned  by  his  own  request  or  procurement, 
or  collusively,  to  enable  him  to  obtain  the  writ  of  protection  appli- 
ed for. 


Rules  of  the  Supreme  Court  for  the  County  of  Suffolk,  estab- 
lished AT  THE  March  Term,  1827. 

Whereas  the  great  number  of  actions  usually  found  on  the  docket  of 
this  court  for  the  county  of- Suffolk,  and  the  long  continuance  of  the 
terms  for  jury  trials,  seem  to  require  some  regulations  which  are  not 
necessary  and  might  not  be  useful  in  other  counties:  —  It  is  ordered  by 
the  court,  that  the  following  rules  and  regulations  be  adopted  and  here- 
after practised  upon  and  enforced  by  the  justices  of  this  court  respect- 
ively, who  shall  hold  the  terms  for  the  trial  of  civil  actions  by  jury. 

1.  Trial  list  ofcorUiniied  actions.  On  the  first  day  of  the  November 
term,  and  on  some  convenient  day  of  the  March  term,  previous  to  the 
sittings  for  jury  trials,  the  docket  of  continued  actions  shall  be  called 
over,  and  all  actions  intended  for  trial  shall  be  noted  as  sucb,  at  the  sug- 
gestion of  the  counsel  for  either  party ;  and  no  action  which  shall  not 
be  so  noted  for  trial  shall  be  entitled  to  a  trial  during  that  term,  unless 
satisfactory  cause  shall  be  shewn  for  the  delay :  and  in  regard  to  actions 
not  on  the  trial  list,  unless  it  appear  by  entry  on  the  docket  that  they 
are  not  in  a  state  for  trial,  they  shall  be  nonsuited  or  defaulted  on  the 
motion  of  the  counsel  respectively,  or  shall  be  dismissed  by  the  court 
without  costs  to  either  party,  on  the  day  next  succeeding  the  making  out 
of  the  trial  list  as  aforesaid. 

2.  Of  neto  entries.  On  such  day  as  shall  be  appointed  by  the  presid- 
ing judge,  he  giving  notice  from  the  bench  one  day,  at  least,  previous 
thereto,  the  same  proceedings  shall  be  had  in  regard  to  the  list  of  new 
entries,  as  are  provided  for  by  the  foregoing  rule  in  regard  to  continued 
actions. 

3.  Postponement,  substitution^  and  continuance  of  adions.  As  it  fre- 
quently happens  that  there  is  just  cause  for  postponement  of  actions  on 
account  of  evidence  expected  from  abroad,  when  there  may  not  be 
sufficient  reason  for  a  continuance  thereof  to  the  next  term,  and  by 
reason  of  such  postponement  the  order  of'  the  docket  is  deranged,  to 
tlie  inconvenience  of  parties  or  counsel  who  might  otherwise  be  pre- 
pared for  trial:  —  It  is  ordered,  that  immediately  af\er  the  making  out 
of  the  trial  list  as  aforesaid,  the  court  will  proceed  to  hear  and  deter- 
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mine  motiooB  for  postponement,  which  shall  be  sustained  only  upon 
affidavit,  as  in  case  of  niotiuns  for  continuance,  unless  the  ground  of 
the  motion  shall  appear  on  the  docket;  and  all  continued  actions,  which 
shall  be  postponed,  shall  be  placed  in  their  order  at  the  end  of  the  con- 
tinued list,  and  shall  stand  for  trial  in  that  order,  subject  to  be  further 
postponed,  if  in  the  opinion  of  the  court  a  sufficient  cause  shall  continue 
to  exist.  But  no  action  shall  be  postponed  by  consent,  except  by  way 
of  substitution  as  heretofore  provided.  And  no  motion  shall  be  sustained 
for  postponement,  aAer  the  hearing  upon  such  motions  shall  have  been 
gone  through  with  as  aforesaid,  for  any  cause  which  was  known  to  exist 
at  the  time  when  such  motion  ought  to  have  been  made.  And  if  any 
new  cause  arise,  the  motion  shall  be  made  on  the  day  next  after  the 
fact,  on  which  it  may  be  founded,  shall  have  come  to  the  knowledge 
of  the  party. 

4.  Commisnont  to  take  deposUums  abroad.  Whereas  delay  sometimes 
occurs  by  reason  of  omission  or  neglect  to  take  out  commissions  for 
evidence  from  other  states  or  foreign  countries : — It  is  ordered,  that 
no  action  shall  be  postponed  or  continued  to  await  the  return  of  such 
commissions,  if  it  shall  appear  that  there  has  been  any  negligence  to 
apply  forlmd  transmit  the  same,  whether  such  negligence  happen  in 
term  time  or  in  vacation. 

5.  ^tiditors.  Whenever  auditors  shall  be  appointed  in  any  action,  the 
rule  shall  be  taken  out  and  proceeded  upon  within  such  time  during 
the  term,  or  in  the  vacation,  as  that  the  report  shall  be  made  at  the 
next  succeeding  term  of  the  court ;  and  if  no  report  shall  be  madewithin 
three  weeks  from  the  commencement  of  said  next  term,  the  rule  shall 
be  discharged,  and  the  action  shall  stand  for  trial,  subject  to  the  foregoing 
rules,  unless  the  court  shall,  in  its  discretion,  allow  further  time  for  the 
auditors  to  proceed. 


B. 


RULES  OF  THE  COURT  OP  COMMON  PLEAS. 

1.  Admnion  of  aUormeB.  Any  person  may'be  admitted  an  attorney 
of  this  court,  who  shall  have  had  a  liberal  education,  and  regular  degree, 
at  some  public  college,  and  afterwards  have  commenced  and  pursued 
the  study  of  the  law,  in  the  office  and  under  the  instruction  of  some 
counsellor  at  law,  for  three  years,  having  first  been  recommended  by 
the  bar  of  the  county,  where  he  last  studied,  as  having  a  good  moral 
character,  and  as  suitably  qualified  for  such  admission. 

2.  Sctme  subject.  Any  person  not  having  had  a  libera]  education  and 
a  regular  degree,  as  aforesaid,  who  shall  have  commenced  and  pursued 
the  study  of  the  law,  in  the  office  of  some  counsellor  at  law  for  the 
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term  of  five  years,  and  recommended  as  aforesaid,  shall  be  eooaidepBd 

as  qualified  for  admission. 

3.  Same  subject.  Any  person  having  had  a  liberal  education  and  a 
regular  degree,  as  aforesaid,  who  shall  afterwards  have  commeDced  and 
pursued  the.  study  of  the  law,  in  any  other  state,  in  the  office  of  an 
attorney  of  the  highest  judicial  court  of  such  state,  for  one  year,  and 
afterwards  shall  pursue  the  study  of  the  law,  in  the  office  of  some  ooun- 
sellor  at  law,  in  this  state,  for  the  term  of  two  years,  and  being  recom- 
mended, as  aforesaid,  may  be  admitted. 

4.  iStim«  subject.  Any  person  not  having  had  a  liberal  edacation  and 
a  regular  degree,  as  aforesaid,  who  shall  have  commenced  and  porsoed 
the  study  of  the  law,  in  any  other  state,  in  the  office  of  an  attorney  of 
the  highest  judicial  court  of  such  state,  for  the  term  of  two  yearSj  and 
shall  afterwards  have  pursued  the  study  of  the  law,  with  some  coun- 
sellor at  law  of  this  state,  for  the  term  of  three  years,  and  being  recom- 
mended, as  aforesaid,  shall  be  considered  as  qualified  for  admission. 

5.  Same  subject.  Any  person  who  shall  have  been  regularly  admitted 
in  a  Court  of  Common  Pleas,  or  any  higher  court,  in  another  state, 
and  being  recommended,  as  aforesaid,  shall  be  entitled  to  admission. 

6.  Same  subject.  If  the  bar  of  any  county  shall  unreasonably  reftise 
to  recommend  to  this  court  any  person  qualified  for  admission,  as  an 
attorney,  such  person  submitting  to  an  examination  by  the  court,  and 
producing  sufficient  evidence  of  his  good  moral  character,  may  be  ad- 
milted  an  attorney  of  this  court 

7.  Leave  to  plead  doMe.  Leave  to  plead  double  wiU  be  granted  of 
coarse,  on  application  to  the  clerk,  and  entered  on  bis  docket,  at  any 
time  within  the  first /our  days  of  the  return  term ;  and  by  special  leave 
of  court  may  be  entered  after. 

8.  Rule  to  plead.  Either  party  may  obtain  a  rule  on  die  other  to  plead, 
reply,  rejoin,  &c.  within  a  given  time,  to  be  prescribed  by  the  court, 
and  if  the  party,  so  required,  neglect  to  file  his  pleadings,  at  the  time 
prescribed,  all  his  prior  pleadings  shall  be  struck  out,  and  judgment  en- 
tered of  nonsuit  or  default,  as  the  case  may  require,  unless  the  court,  for 
good  cause  shewn,  shall  enlarge  the  rule. 

9.  Time  ofJUing  am/endments.  When  an  action  shall  be  continued, 
with  leave  to  amend  the  declaration  or  pleadings,  or  for  the  purpose  of 
making  a  special  plea,  replication,  &c.  if  no  time  be  ezpresdy  assigned 
for  filing  such  amendment  or  pleadings,  the  same  shall  be  filed  in  the 
clerk's  office,  by  the  middle  of  the  vacation,  after  the  term  when  the 
order  is  made;  and,  in  such  case,  the  adverse  party  shall  file  his  plea  to 
the  amended  declaration,  or  his  answer  to  the  plea,  replication,  &c.  as 
the  case  may  be,  by  the  first  day  of  the  term  to  which  the  action  is 
continued,  as  aforesaid.  And  if  either  party  neglect  to  comply  with 
this  rule,  all  his  prior  pleadings  shall  be  struck  out,  and  judgment  entered 
of  nonsuit  or  default,  as  the  case  may  require,  unless  the  court  for  good 
cause  shewn,  shall  allow  fiirtber  time  fi>r  filing  such  amendmetit,  or 
other  pleadings. 
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10.  Amendments  of  form.  Amendments  in  matters  of  form  will  be 
allowed,  as  pf  course,  on  motion  ;  but  if  the  defect  or  want  of  form  be 
shewn  as  cause  of  demurrer,  the  court  may,  in  their  discretion,  impose 
terms  on  the  party  amending. 

11.  Amendments  of  substance.  Amendments,  in  matters  of  substance, 
may  be  made  in  the  discretion  of  the  court,  on  payment  of  costs,  or  on 
such  other  terms  as  the  court  shall  impose ;  but,  if  applied  jR>r  after 
joinder  of  an  issue  of  fact  or  law,  the  court  will,  in  their  discretion,  re- 
fuse the  application,  or  grant  it  upon  special  terms ;  and,  when  either 
party  amends,  the  other  party  shall  be  entitled  also  to  amend,  if  his 
case  requires  it.  But  no  new  count  or  amendment  of  a  declaration  will 
be  allowed,  unless  it  be  consistent  with  the  original  declaration  and  for 
the  same  cause  of  action. 

12.  Disposition  of  depositions.  All  depositions  shall  be  opened  and 
filed  with  the  clerk,  at  the  term  for  which  they  are  taken,  atad  if  the 
action,  in  which  they  are  to  be  used,  shall  be  continued,  such  depositions 
shall  remain  on  the  files  and  be  open  to  all  objections,  when  ofiered  on 
trial,  as  at  the  term  at  which  they  were  opened  ;  and,  if  not  so  left  in 
the  files,  they  shall  not  be  used  by  the  party  who  originally  produced 
them ;  but  the  party  producing  a  deposition  may,  if  he  see  fit,  withdraw 
it  during  the  same  term,  in  which  it  is  originally  filed ;  in  which  case  it 
shall  not  be  used  by  either  party. 

13.  Commissions  to  take  depositions.  The  court  will  grant  commissions 
to  take  the  depositions  of  witnesses,  without  the  state,  and  will  a|)point 
the  commissioners ;  and  either  party  may,  on  application  to  the  clerk, 
in  vacation,  obtain  a  like  commission  ;  which  commission,  ui  the  latter 
case,  shall  be  directed  to  any  justice  of  the  peace,  notary  public,  or  other 
officer  legally  empowered  to  take  depositions,  or  affidavits,  in  the  state 
or  country,  where  the  deposition  is  to  be  taken,  unless  the  parties  shall 
agree  on  commissioners.  And  in  each  case  the  deposition  shall  be  taken 
upon  interrogatories,  to  be  filed,  by  the  party  applying  for  the  commis- 
sion, and  upon  such  crofs  interrogatories  as  shall  be  filed  by  the  adverse 
party ;  the  whole  of  which  interrogatories,  shall  be  annexed  to  the  com- 
mission. And  the  party  applying  for  the  commission,  shall,  in  each  case, 
file  his  interrogatories,  in  the  clerk's  office,  and  give  notice  thereof  to 
the  adverse  party  ov  to  his  attorney,  seven  daySj  at  least,  before  taking 
out  the  commission,  and  one  day  more  for  every  ten  miles  that  such 
party  or  his  attorney  shall  live  from  the  clerk's  office.  And  no  deposi- 
tion, taken  without  the  state,  by  force  of  the  statute,  in  such  case  pro- 
vided, and  without  such  commission,  shall  be  admitted  in  evidence, 
unless  it  shall  appear  that  the  adverse  party  or  his  attorney  had  sufficient 
notice  of  the  taking  thereof,  and  opportunity  to  cross-examine  the  wit- 
nesses, or  that,  from  the  circumstances  of  the  case,  it  was  impossible  to 
give  such  notice.  And  when  a  deposition  shall  be  taken  and  certified 
by  any  person  as  justice  of  the  peace,  or  other  officer,  as  aforesaid,  by 
force  of  such  commission,  if  it  shall  be  objected  that  the  person  so  tak« 
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iog  and  certifying  the  same  was  not  such  officer,  the  burthen  of  proof 
shall  be  on  the  party  so  objecting ;  and  if  a  like  objection  is  made  to  a 
deposition,  taken  without  such  commission,  it  shall  be  incumbent  on  the 
party  producing  the  deposition,  to  prove  that  it  was  taken  and  certified 
by  a  person  duly  authorized,  according  to  the  statute  before  mentioned. 

14.  Depositions  taken  in  term  time.  Depositions  may  be  taken  for  the 
causes  and  in  the  manner  by  the  law  prescribed,  in  term  time,  as  well 
as  in  vacation ;  provided,  they  be  taken  in  the  town  in  which  the  court 
is  boldeUyand  at  an  hour  when  the  court  is  not  actually  in  session.  But 
neither  party  shall  be  required,  during  term  time,  to  attend  the  taking  of 
a  deposition,  at  any  other  time  and  place,  than  is  above  provided,  unless 
the  court,  upon  good  cause  shewn,  shall  specially  order  the  deposition 
to  be  taken. 

15.  Affidavits  for  continuance.  No  motion  for  a  continuance,  grounded 
on  tlie  want  of  material  testimony,  will  be  sustained,  unless  supported 
by  an  affidavit,  which  siiall  state  the  name  of  the  witness,  if  known, 
whose  testimony  is  wanted,  the  particular  facts  he  is  expected  to  prove, 
with  the  grounds  of  such  expectation,  and  the  endeavor  and  means 
which  have  been  used  to  procure  his  attendance  or  depo^tion  ;  to  the 
end  that  the  court  may  judge  whether  due  diligence  has  been  used  for 
that  purpose. 

And  no  counter  affidavit  shall  be  admitted,  to  contradict  the  state- 
ment of  what  the  absent  wimess  is  expected  to  prove :  but  any  of  the 
other  facts  stated  in  such  affidavit,  may  be  disproved  by  the  party  ob- 
jecting>to  the  continuance.  And  no  action  shall  be  continued  on  such 
motion,  if  the  adverse  party  will  admit,  that  the  absent  witness  would, 
if  present,  testify  to  the  facts  stated  in  the  affidavit,  and  will  agree  that 
tlie  same  shall  be  received  and  considered  as  evidence  on  the  trial,  in 
like  manner,  as  if  the  witness  were  present,  and  had  testified  thereto ; 
and  such  agreement  shall  be  made  in  writing,  at  the  foot  of  the  affida- 
vit, and  signed  by  the  party  or  his  counsel  or  attorney.  And  the  same 
rule  shall  apply,  mutatis  mutandis,  where  the  motion  is  grounded  on  the 
want  of  any  material  document,  paper,  or  other  evidence,  which  might 
be  used  on  trial. 

16.  Laches  in  summoning  witnesses.  No  action  shall  be  continued  on 
the  ground  of  the  absence  of  a  material  witness,  whom  it  is  in  the  power 
of  the  party  to  summon  ;  unless  such  witness  be  regularly  summoned, 
and  his  travel  and  one  day's  attendance  paid  or  tendered. 

17.  Continuance  on  terms.  When  an  action  is  continued,'  at  the  mo- 
tion of  either  par^,  at  the  time  when  it  might  otherwise  have  been  tried, 
the  party  making  the  motion  shall  pay  to  the  adverse  party  all  his  costs 
incurred,  at  that  term,  in  procuring  the  attendance  of  witnesses ;  unless 
the  continuance  is  ordered  on  account  of  some  unfair  advantage  taken 
by  the  adverse  party,  or  some  other  fault  or  misconduct  on  his  part ;  or 
unless,  when  the  party  making  the  motion,  shall  have  given  notice 
thereof,  with  a  statement  of  the  grounds  of  such  motion  to  the  adverse 
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party,  or  his  attorney,  in  such  season,  before  the  sitting  of  the  court,  as 
might  have  prevented  the  attendance  of  the  witnesses,  or  when  it  shall 
appear  that  the  ground  of  the  motion  was  not  seasonably  known  to  the 
party  making  it.  And  the  costs  thus  paid  shall  not  be  included  in  the 
bill  of  costs  of  tlie  party  receiving  them,  if  l)e  should  finally  prevail  in 
the  suit. 

18.  Same  svhject.  The  preceding  rale  will  not  prevent  the  court  from 
imposing  any  other  additional  terms,  on  the  party  moving  for  a  contin- 
uance, when  the  justice  of  the  case  shall  require  it,  neither  shall  it  be 
construed  to  prevent  the  party,  to  whom  such  previous  notice  may  have 
been  given,  from  procuring  the  attendance  of  his  wimesses,  if  he  shall 
think  fit  to  oppose  the  motion  for  a  continuance.  And  in  such  case,  if 
the  motion  is  granted,  the  costs  for  such  witnesses,  shall  be  allowed  in 
the  bill  of  costs  for  the  said  party,  if  he  should  finally  prevail  in  the 
suit. 

19.  MoHora  grounded  on  facts.  The  court  will  not  hear  any  motion 
grpunded  on  fucts,  unless  they  are  agreed  by  the  parties  or  their  attor- 
Btes,  or  are  verified  by  affidavit,  or  are  apparent  from  the  record,  or  from 
the  papers  on  file  in  the  case,  and  the  same  rule  will  be  applied  as  to  all 
facts  relied  on,  in  opposing  any  motion. 

20.  Bringing  money  into  court.  In  all  cases  in  which  money  may  be 
brought  into  court^  upon  the  common  rule,  if  the  plaintiff  shall  not 
accept  the  same,  and  if  on  trial,  the  verdict  shall  be  for  the  defendant, 
the  plaintiff  shall  not  be  liable  for  any  cost,  incurred  before  the  time  of 
bringing  the  money  into  court,  but  only  for  the  costs  incurred  after 
that  time. 

21.  Attomies  not  to  he  heal.  No  counsellor  or  attorney  of  this  court, 
shall  on  pain  of  being  struck  from  the  roll,  be  bail  in  any  cause  pending 
in  this  court 

522.  Oyer.  Oyer  of  all  deeds,  &c.  declared  on,  may  be  had  on  mo- 
tion at  the  return  term,  but  not  aflerwards,  unless  by  special  order  of 
court 

23.  hsue  in  fact  and  in  law.  If  in  the  same  cause  there  be  an  issae 
in  fact,  and  an  issue  in  law,  the  issue  in  law  shall  be  first  argued 
and  determined,  unless  the  court,  for  good  cause,  otherwise  direct 

24.  Motions  in  arrest.  Motions  in  arrest  of  judgment,  or  for  new 
trial  shall  be  made  in  writing,  and  the  causes  thereof  shall  be  specified 
therein. 

25.  SigncUures  not  to  be  denied,  fyc.  No  attorney  shall  be  permitted 
to  deny  the  signature  of  any  paper  declared  on,  unlen  he  shall  satisfy 
the  court  that  he  has  been  instructed  by  his  client  so  to  do,  or  that  he 
verily  believes  such  signature  not  to  be  genuine,  or  unless  he  shall  have 
given  the  adverse  party  seasonable  notice.  ' 

26.  Jury  fees.  When  a  cause  is  opened  to  the  jury  by  reading  the 
writ,  9nd  the  jury  fees  remain  unpaid,  the  court  will  consider  the 
counsel  for  the  plaintiff  or  appellant  responsible  for  such  fees ;  unh 
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the  court  upon  a  subsequent  nonsuit  or  default,  should  see  fit  to  remit 
them. 

27.  Right  of  appearance.  The  right  of  an  attorney  to  appear  for  any 
party,  in  this  court,  siiall  not  be  questioned,  by  the  opposite  party,  unless 
the  exception  be  taken  at  the  first  term.  And  when  the  authority  of  an 
attorney,  to  appear  for  any  party,  shall  be  demanded,  if  such  attorney 
shall  declare  that  he  has  been  duly  authorized  to  appear,  by  application 
made  directly  to  him,  by  such  party,  or  by  some  person,  whom  he  be- 
lieves has  been  authorized  to  employ  him,  it  shall  be  deemed  and  taken, 
to  be  evidence  of  an  authority  to  appeaf  and  prosecute  or  defend,  in 
any  action  or  petition. 

28.  Righi  of  opening  and  closing.  The  party  holding  the  afiirmative 
shall  open  and  close.  When  there  is  a  plea  of  general  issue,  and  also 
a  special  plea,  and  the  general  issue  is  not  waived,  the  plaintiff  shall 
open  and  close.  When  at  the  commencement  of  the  trial,  the  defend- 
ant shall  waive  the  general  issue,  and  shall  not  require  the  plaintiff  to 
prove  the  same,  on  his  part,  the  defendant  shall  open  and  close.  In  the 
argument  of  all  questions,  arising  upon  the  answers  of  trustees,  the 
plaintiff  shall  open  and  close. 

When,  in  an  action  of  trespass  quare  clauaum  fregit,  the  defendant 
pleads  soil  and  freehold,  without  the  general  issue,  the  defendant  shall 
open  and  close.  When,  in  an  action  of  replevin,  the  defendant  pleads 
property  in  himself  or  in  a  stranger,  the  plaintiff  shall  open  and  close. 

29.  TVustees^  answers.  Before  the  answers  of  a  trustee  are  handed  to 
the  court,  there  shall  be  minuted  upon  the  back,  the  names  of  the  coun- 
sel for  the  plaintiff,  jand  trustee.  And,  when  either  party  wishes  to  be 
heard,  before  the  decision  of  the  court,  there  shall  also  be  minuted  the 
words  "  for  argument.^' 

30.  Officers^  extra  compensation.  When  any  ofiicer  claims  extra  com- 
pensation in  serving  a  precept,  for  removing  or  keeping  property,  the 
same  shall  not  be  allowed,  unless  the  ofiicer  return  with  his  precept  a 
bill  of  particulars  of  the  expenses,  together  with  his  affidavit,  that  sach 
expenses  were  actually  incurred,  and  that  the  charges  are  reasonable. 

31.  ISling  money  counts,  ^c.  In  actions  of  assumpsit  fiir  goods  sold 
and  delivered,  services  performed,  &c.  the  plaintiff  may  declare  in  m- 
debitatus  assumpsit^  and  on  motion  may,  without  costs  or  continuance, 
at  any  time  before  the  cause  is  committed  to  the  jury,  file  any  of  the 
common  counts,  applicable  to  the  case,  including  also  the  money  counts, 
and  insimul  computassmt, 

32.  Entering  verdict  on  particular  count,  ifc.  If  there  be  a  general 
verdict  on  a  declaration,  containing  several  counts,  the  plaintiff  may,  at 
any  time,  during  the  term,  on  motion,  have  leave  to  amend  the  verdicti 
and  enter  it  on  any  count,  on  which  the  evidence  by  law  would,  at  the 
trial,  have  entitled  him  to  recover,  and  may  have  leave  to  strike  out  of 
his  declaration,  any  defective  counts. 

33.  Party  not  held  to  trial  first  term  withiout  notice.    In  the  counties  of 
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Berkshirey  Franklin^  Hampshire)  Hampden,  Worcester,  Middlesex,  Es- 
sex, Norfolk,  Bristol  and  Plymouth,  a  party  shall  not  be  holden  to  be 
ready  for  trial,  the  first  term,  unless  the  adverse  |>arty  has  given  notice 
in  writing,  seven  days  before  the  sitting  of  the  court,  that  he  shall  expect 
a  trial,  at  such  term.  In  cases  of  appeal  from  justices  of  the  peace, 
when  the  justice  shall  allow  the  appeal,  within  seven  days  before  the 
sitting  of  the  court,  such  written  notice,  given  at  the  time  of  the  allow- 
ance of  the  appeal,  or  as  soon  after  as  practicable,  shall  be  deemed 
sufficient  notice :  Provided,  that  this  rule  shall  not  be  construed  to  pre- 
vent the  couit  from  granting  a  continuance,  when  it  shall  appear  that  the 
party  notified  could  not  be  prepared  for  trial. 

34.  Motions  respecting  awards.  All  objections  to  the  acceptance  of 
an  award,  and  all  motions  to  have  the  same  recommitted,  shall  be  re- 
duced to  writing,  and  the  grounds  of  such  objection  or  motion  distinctly 
stated,  and  if  the  objections  and  motions  are  grounded  upon  facts,  those 
Acts  shall  be  verified  in  the  nrMinner  provided  in  the  nineteenth  rule. 

35,  Former  mUs  continnid.  The  third,  fourth,  fiAh,  fourteenth,  fif- 
teenth, sixteenth,  seventeeth,  and  eighteenth  rules  of  the  Boston  Court 
of  Common  Pleas,  adopted  at  the  July  term,  1820,  shall  continue  to  be 
in  force  in  the  county  of  Suffolk.* 


*  The  following  are  the  rules  here  referred  to :  —  viz. 

3.  A  list  of  all  actions  intended  for  entry,  shall  be  delivered  to  the  clerk  on 
or  before  the  evening  of  Thursday,  of  the  first  week  of  each  term,  and  shall 
he  entered  by  him,  and  the  new  docket  prepared  for  the  examination  of  the 
gentlemen  of  the  bar,  and  for  entering  of  appearances,  by  nine  o'clock  in  the 
forenoon  of  Satiteday  of  the  same  week ;  and  no  list  of  entries  shall  be  re< 
ceived  by  the  clerk  after  the  evening  aforesaid,  nor  any  action  be  entered 
excepting  by  order  of  court,  after  the  time  aforesaid ;  and  in  all  cases,  in  which 
actions  shall  be  entered  by  order  of  court,  after  the  time  aforesaid,  no  attend* 
ance  shall  be  taxed  for  the  plaintiff  previously  to  the  time  of  entering  such 
action ;  and  if  the  defendant  shall  be  defaulted,  the  first  term,  in  any  action 
80  entered,  no  appearance  having  been  entered  for  him,  no  attendance  shall 
be  allowed  to  the  plaintiff. 

4.  On  the  first  day  of  each  term,  the  continued  docket  shall  be  called,  and 
a  list  of  all  actions  intended  for  trial  shall  be  made,  and  in  all  cases,  which 
■hall  be  set  down  for  trial,  the  counsel  for  the  plaintiffs,  on  or  before  Saturday, 
of  the  first  week  of  the  term,  shall  deliver  to  the  court,  a  short  memorandum 
of  the  nature  of  each  action,  and  generally  how  it  arises,  and  what  sum  is 
demanded  in  damages,  and  the  counsel  for  the  defendants  shall  deliver  as 
aforesaid  a  short  memorandum  of  the  grounds  of  their  defences :  And  in  all 
actions  which  shaU  be  set  down  for  trial,  on  the  new  docket,  like  memoranda 
shall  be  delivered  to  the  court,  within  seven  days  from  the  time  of  calling  the 
new  docket,  to  the  end  that  the  court  may  see  whether  or  not  it  has  final 
jurisdiction  of  the  causes  to  be  tried,  and,  to  a  certain  extent,  what  number 
of  causes  it  may  be  useful  to  assign  for  trial,  on  each  day.  — And  in  all  cases 
the  party  omitting  to  deliver  to  the  court  such  memonuidum  within  the  term 
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36.  Filing  pleas  in  abaUment  and  demurrer.  Pleas  in  abatement  and 
demiirrerH  to  declarations  may  be  filed,  at  any  time,  during  tbe  first  four 
days  of  the  return  term,  and  not  afterwards. 

37.  Party  not  to  he  compelled  to  take  judgment  the  first  term.  In  thoee 
counties  mentioned  in  rule  thirty-three,  of  the  rules  passed  July  temiy 


aforesaid,  will  be  considered  as  waiving  his  right  to  a  trial,  though  he  may  be 
compelled  to  submit  to  one. 

On  Tuesday  of  the  second  week,  in  each  term,  the  new  docket  will  be 
called,  and  a  list  of  all  actions  intended  for  trial  will  be  made. 

5.  In  the  memorandum  required  to  be  delivered  by  rule  fourth,  it  will  not 
be  expected  that  the  plaintiff  will  state  in  what  manner  he  shall  support  his 
action,  nor  the  defendant  how  he  shall  make  out  his  defence.  In  a  writ  of 
entry  it  will  be  sufficient  for  the  demandant  to  state  the  degree  and  shew  the 
alienations  or  descents  ]  in  an  action  of  debt,  for  the  plaintiff  to  say  debt  on 
judgment,  on  bond,  on  statute,  &c.  &c.  in  assumpsit,  to  say  on  promissory 
note,  for  goods  sold  or  services  rendered,  Ajc.  &4:.  in  case,  for  torts,  to  say  for 
slander,  medicious  prosec.utions,  trover,  &c.  &c.  in  trespass,  to  say  for  taking 
goods,  qwire  elausumjregitf  assault  and  battery,  &c.  &c.  in  replevin,  to  say  for 
goods,  of  the  value  of.  And  for  tenant  in  a  writ  of  entry,  it  will  be  sufficient 
to  say,  never  disseized,  or  state  what  he  proposes  to  plead  specially ;  in  debt, 
to  say  no  such  record,  not  his  deed,  he  owes  nothing,  &c.  &c. ;  in  assumpsit, 
to  say  he  never  promised,  and  relies  on  proving  payment,  usury,  infancy^, 
statute  of  limitations,  set  off,  &c.  &x. ;  in  trespass  and  case,  to  say  not  guilty, 
special  justification,  &c.  &c. ;  and  in  replevin,  to  say  non  c^Uj  or  property 
in  himself,  or  a  stranger,  &c. 

14.  All  judgments  and  continuances  shall  be  entered  as  of  the  last  day  of 
the  term,  unless  where  otherwise  especially  ordered  by  the  court. 

15.  Every  person  summoned  as  a  trustee,  living  within  the  county,  when 
he  enters  his  appearance,  in  the  action  in  which  he  is  so  summoned,  shall  give 
notice  thereof,  to  the  counsel  of  the  plaintiff,  personally,  or  by  leaving  a  no- 
tification at  his  office,  if  he  keeps  one  within  the  county,  advising  him  that 
he  has  entered  his  appearance  in  the  action  in  which  he  is  so  summoned,  and 
will  be  ready  to  answer  such  interrogatories,  as  may  be  proposed  to  him,  on 
some  certain  day,  not  exceeding  three  days,  from  the  time  of  such  notice. 
And  the  declaration  of  any  supposed  trustee,  inserted  in  his  answer  and  sworn 
to,  shall  be  sufficient  to  prove  such  notice. 

16.  Any  person  summoned  as  a  trustee,  shall  not  be  entitled  to  any  fees 
for  attendance,  until  afler  he  has  appeared  and  given  notice  as  aforesaid.  And 
every  person  summoned  as  aforesaid,  shall  be  entitled  to  fees  for  attendance, 
from  the  time  of  his  appearance  and  giving  notice  as  aforesaid,  until  he  is 
discharged,  excepting  fees  for  attendance  during  the  time,  the  cause  may  be 
continued,  by  order  of  court,  for  advisement. 

17.  If  the  trustee  unreasonably  neglect  to  answer  interrogatories,  the  court, 
upon  motion  of  the  plaintiff,  will  assign  a  day  by  which  his  answers  shall  be 
filed,  or  the  trustee  defaulted. 

18.  If  the  plaintiff  shall  discontinue  his  action  against  the  trustee,  on  or 
before  the  second  day  of  the  term,  such  trustee  shall  be  entitled  to  costs  of 
his  travel  and  three  days  attendance  only. 
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eighteen  hundred  and  twenty-three,  at  the  first  term,  in  all  causes,  except 
those  in  which  notice  has  been  given  that  a  trial  will  be  insisted  upon, 
if  there  is  an  appearance  for  the  defendant,  a  continuance  will  be  granted 
of  course ;  and  one  party  shall  not  compel  the  other  to  submit  to  have 
the  action  carried  to  the  Supreme  Judicial  Court,  by  offering  him 
judgment.  But  at  the  first  term,  when  notice  of  trial  has  been  given,^ 
and  in  all  causes,  afler  the  first  term,  one  party  may  compel  the  other 
to  go  to  the  Supreme  Judicial  Court,  by  offering  him  judgment,  except 
in  extraordinary  cases,  in  which,  for  good  reasons^  the  court  may  other- 
wise order. 

38.  Actions  not  to  he  entered  until  the  tmrU  isJUed^  except  in  Suffolk.  The 
clerks  of  this  court,  in  the  several  counties,  except  the  county  of  Suf- 
folk, shall  not  enter  any  action  upon  the  docket  before  the  writ  is  re- 
turned and  placed  upon  file,  except  in  extraordinary  cases,  in  which  the 
court  may  otherwise  prder. 

39.  Recording  judgment.  In  order  to  enable  the  clerks  to  make  up 
and  complete  their  records  within  the  time  prescribed  by  law,  it  shall 
be  the  duty  of  the  prevailing  party  in  every  suit,  forthwith  to  file  with 
the  clerk,  all  papers  and  documents  necessary  to  enable  him  to  make 
up  and  enter  the  judgment,  and  to  complete  the  record  of  the  case; 
and  if  the  same  are  not  so  filed  within^  months  after  judgment  shall 
have  been  ordered,  the  clerk  shall  make  a  memorandum  of  the  fact 
on  the  record ;  and  the  judgment  shall  not  be  afterward  recorded, 
unless  upon  a  petition  to  the  court  at  a  subsequent  term,  and  afler 
notice  to  tbe  adverse  party,  the  court  shall  order  it  to  be  recorded. 
And  no  execution  shall  issue,  until  the  papers  are  filed  as  aforesaid. 
And  when  a  judgment  shall  be  recorded  upon  such  petition,  the  clerk 
shall  enter  the  same,  together  with  the  order  of  the  court,  for  re- 
cording it  among  the  records  of  the  term  in  which  the  order  is 
passed,  with  apt  references  in  the  index  and  book  of  records  of  the 
term  in  which  the  judgment  was  awarded,  so  that  the  same  may  be 
readily  found ;  and  the  judgment,  when  so  recorded,  shall  be,  and  be 
considered  in  all  respects  as  a  judgment  of  the  term  in  which  it  was 
originally  awarded.  And  the  party  delinquent  in  such  case,  shall  pay 
to  the  clerk  the  costs  of  recording  the  judgment  anew,  and  also  the 
costs  on  the  petition,  and  the  costs  of  the  adverse  party,  if  he  shall  attend 
to  answer  thereto. 

40.  Ab  blanks  to  he  left  in  Vie  records  Whereas  the  clerks  in  keeping 
their  records  in  books,  according  to  the  ancient  usage  in  this  state,  do 
gometimes  begin  to  enter  a  judgment  before  they  have  all  the  papers 
necessary  to  complete  the  same,  and  thereupon  leave  a  blank  in  the 
book  to  be  afterward  filled  up ;  it  is  ordered,  that  no  such  blanks  be 
sufiTered  to  remain  for  more  than  one  year  after  the  end  of  the  term  at 
which  the  judgment  ^as  rendered  ;  and  if  the  clerk,  after  beginning  to 
enter  a  judgment  as  aforesaid,  shall  be  prevented  from  completing  the 
record  for  want  of  any  necessary  papers,  as  mentioned  in  the  preceding 
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rule,  he  shall  make  a  merooranduin  of  that  fact,  as  abore  directad,  in 
the  blank  space  so  leA  in  the  book,  so  that  no  one  ban  afterward  inter- 
polate the  judgment  therein. 


c. 


CALENDAR  OF  THE  SUPREME  JUDICIAL  COURTS 

LAW   TERMS. 

Suffolk  and  Nantucket    Boston,  1st  Tuesday  in  March. 

Essex.  Salem,  on  tlie  6th  Tuesday  next  after  the  4th  Tuesday  in 
September. 

Middlesex.  Cambridge,  on  the  3d  Tuesday  liext  after  the  4th  Tuesday 
in  September. 

Bristol  J  Plymovik,  Bamstahle  and  Dvkes  County.  Plymouth  and  Taun- 
ton, alternately  on  the  4th  Tuesday  next  after  the  4th  Tuesday  of  Sep- 
tember. 

Worcester.  Worcester,  on  the  1st  Tuesday  next  after  the  4th  Tuesday 
in  September. 

Berkshire.    Lenox,  on  the  2d  Tuesday  in  September. 

Norfolk.  Dedham,  on  the  5th  Tuesday  next  after  the  4th  Tuesday 
of  September. 

Hampshire^  Hampden,  and  Franklin.  Northampton,  on  the  Monday 
next  preceding  the  4th  Tuesday  in  September. 

NISI  PRIUS   TERMS. 

Suffolk.  Boston,  7th  Tuesday  next  after  the  4th  Tuesday  in  Sep- 
tember. 

mYantucket.  At  Nantucket,  for  the  county  of  Nantucket,  on  the  Ist 
Tuesdny  of  July. 

Essex.  At  Ipswich,  for  Essex  county^  on  the  8th  Tuesday  next  after 
the  Ist  Tuesday  in  March. 

Worcester.  At  Worcester,  for  Worcester  county,  6th  Tuesday  next 
after  the  1st  Tuesday  in  March. 

Middlesex.    At  Concord,  on  the  2d  Tuesday  in  April. 

Norfolk.    At  Dedham,  on  the  3d  Tuesday  in  February. 

Berkshire.  At  Lenox,  for  Berkshire  county,  on  the  10th  Tuesday  next 
after  the  1st  Tuesday  in  March. 

Plymovih,  At  Plymouth,  for  Plymouth  county,  on  the  10th  Tuesday 
next  after  the  Ist  Tuesday  in  March. 

Hampshire.  At  Northampton,  on  the  7th  Tuesday  next  after  the  let 
Tuesday  in  March. 

Hampden.    At  Springfield,  fot  Hampden  county,  on  the  8th  Tuesday 
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next  after  the  Iflt  Tuesday  in  March,  and  on  the  Ist  Tuesday  in  Sep- 
tember. 

BanuiahU  and  Duke».  At  Barnstable,  for  Barnstable  and  Dukes  coun- 
ties, on  the  9th  Tuesday  next  after  the  1st  Tuesday  in  March. 

iVtmiUin.  At  Greenfield,  for  Franklin  county,  on  the  6th  Tuesday 
next  after  the  1st  Tuesday  in  March,  and  on  the  2d  Tuesday  of  Sep- 
tember. 

BrigUd.  At  Taunton,  for  Bristol  county,  on  the  7th  Tuesday  next 
after  the  1st  Tuesday  in  March,  and  at  New  Bedford,  on  the  2d  Tuesday 
in  NoTembec 


CALENDAR  OF  COURTS  OF  COMMON  PLEAS. 

SuffoOu    Boston,  1st  Tuesday  in  January,  April,  July,  and  October. 

Essex.  Ipswich,  on  the  3d  Monday  of  March,  and  3d  Monday  of 
December.  Salem,  3d  Monday  of  June.  Newburyport,  3d  Monday  of 
September. 

MddUstx.  Concord,  2d  Monday  in  September,  2d  Monday  in  March, 
and  2d  Monday  in  June.    Cambridge,  2d  Monday  in  December. 

Hitn^shxrt.  Northampton,  4th  Monday  in  March,  3d  Monday  in  Au- 
gust, and  3d  Monday  in  November. 

PlynuniUu  Plymouth,  2d  Monday  in  April,  2d  Monday  in  August,  and 
1st  Monday  in  December. 

BriskL  Taunton,  on  the  2d  Monday  of  March,  and  September,  and 
at  New  Bedford,  on  the  2d  Monday  of  June  and  December. 

Barnstable,  Barnstable,  on  the  Tuesday  next  succeeding  the  1st  Mon- 
day of  April,  and  the  1st  Tuesday  in  September. 

Dukes.  Edgartown,  on  the  last  Monday  in  May,  and  the  last  Monday 
of  September. 

Mmtucket.  Nantucket,  1st  Monday  in  June,  and  1st  Monday  in  Oc- 
tober, 

WorcuUr.  Worcester,  1st  Monday  in  March,  3d  Monday  in  June, 
Monday  next  after  the  4th  Monday  in  August,  and  1st  Monday  of  De- 
cember annually. 

Bttkshxre.    Lenox,  4th  Monday  of  Februaiy,  June,  and  October. 

NlorfaUu  Dedham,  4th  Monday  in  April,  3d  Monday  in  September, 
and  3d  Monday  in  December. 

FrankHn.  Chvenfield,  on  the  3d  Monday  in  March,  2d  Monday  in 
August,  and  2d  Monday  in  November. 

HoKUpden,  Springfield,  3d  Monday  in  June,  2d  Monday  in  October, 
and  3d  Monday  in  Februaiy. 
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A. 

ABATEMENT.    See  "  Pleaa,"  "  Judgnunl,"  "  Owtt." 
ACTIONS.    See  «  WrUs." 
Entry  of  198. 
AGREED  STATEMENT  OF  FACTS, 
When  and  for  what  used  497. 
Judgment  on  270. 
Costg  on  817. 
AMENDMENT, 

At  common  law  354. 
Ej  atatute  356,  384. 
Aa  to  writs  361,  384. 

tute  of  may  he  amended  362. 
seal  and  signature  not  amendahle  362. 
direction  of  to  officer  amendable  862. 
retarns  of  officer  upon  when  amendable  194, 868,  863. 
ad  damtatm  amendable  in  certain  cases  365. 
declaration  amendable  generally,  as  to  parties  368. 
striking  out  plaintiffii  and  defendants  when  allowed  369. 
inserting  plaintiffii  and  defendants  when  allowed  372. 
when  original  writ  is  lost,  how  supplied  872. 
new  cause  of  action  not  to  be  introduced  373. 
Of  set-off  380. 

bill  of  particulars  880. 
plea3  360.  ^ 
verdicts  881. 
statement  of  facts  382. 
bills  of  exceptions  882. 
records  882. 
judicial  writs  883. 
returns  of  venirta  888. 
Time  of  granting  885. 
Terms  of  886. 
Form  of  386. 
Effect  of  387. 

as  to  parties  887. 

as  to  bail  389. 

as  to  other  attaching  creditors  390. 
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APPEAL, 

Not  aOowed  in  Ibreible  entry  and  detainer  89. 
Allowed  in  prooeaa  for  speedj  lemoral  of  ni 
Entry  of,  in  the  court  appealed  to  196. 

See  ^  Cogur 
From  jnaticea  of  the  peace,  when  allowed  4J5. 
From  jndgea  of  probate  4M. 
From  Court  of  Common  Pleaa  436. 
To  what  eoorts  made  488. 
What  neceaaary  to  aoatain  an  appeal  438. 
Who  may  claim  an  appeal  441. 
Time  of  claiming  442. 
Mode  of  claiming  443. 
Duty  of  appellant  448. 
in  Probate  Conrt  444. 
in  Court  of  Conmion  Pleaa  444. 
Proceedings  when  appeal  frila  through  accident  445. 
Eflfect  of  an  appeal  446. 
APPEARANCE,  , 

In  actions  how  and  when  to  be  made  203. 
Of  trostees  in  tnxatee  proceas  221. 
APPRENTICES, 

Jnriadiction  of  C.  C.  Pleaa  aa  to  24. 
ARREST.    8ee"Oflfp«w." 

A  mode  of  serring  a  writ  141. 
Persons  exempted  from  anreet  142. 

entitled  to  writ  ^  protection  144. 
moAe  iff  obtaining  writ  of  protection  144. 
Mode  of  making  an  146. 

need  not  be  made  by  officer  personally  147. 
*nme  of  making  an  147. 

before  the  return  day  147. 
on  eiril  pioceas,  not  on  Sunday  147. 
can  be  retaken  on  Sunday  147.    See  *^  BaA" 
Place  of  making  an  149. 

as  to  breaking  outer  door  149. 
Officer*s  duty  in  making  an  149. 

where  several  persons  of  same  name  161. 
when  bound  to  ahew  his  writ  15B. 
Mistakes  in  making  an  152. 

where  defendant  is  misdescribed  1S2. 
Of  j  udgment.    See  "  Judgment. ' ' 
ATTACHMENT, 

See  **  Capias  and  JiUackment"  «  Summons  mU  Jittaekment" 
Origin  of  right  of  155. 
What  property  can  be  attached  156. 
legal  estates  in  lands  156. 
equities  of  redemption  156. 
personal  property  157. 
exceptions  156. 
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ATTACHMENT,  —  continued. 

How  property  may  be  attached  166. 
real  estate  166. 
pewa  167. 

personal  property  168. 
shares  in  incorporated  companies  172. 
personal  property  owned  in  joint-tenancy , 
tenancy  in  common,  or  oo-partnership  173. 
personal  property  mortgaged  or  pledged  174. 
Sale  of  property  attached,  on  mesne  process  175. 
ATTORNIES, 

Parties  in  civil  actions  may  appear  by  29. 

exceptions  as  to  infknts,  persons  non  tempoSf  femes 
covert  2^. 
Admission  of  to  practice  30.    See  Appbhuix. 
Warrant  of  attorney  31. 

how  and  when  called  for  33. 
when  necessary  to  be  produced  82. 
When  authority  to  sue  or  defend,  presumed  83, 34, 36,  37. 
Who  and  when  cannot  appear  as  35. 
justices  of  peace  when  35, 
judges  of  probate  when  35, 36. 
attorney  general  and  district  attsrnies  when  36. 
sheriffs,  deputies,  and  constables  when  36. 
Guardians  ad  Utem  when  necessary  36, 37. 
Effect  of  appearance  by  37. 
as  to  third  persons  37. 
as  to  parties  37, 88. 
Effect  of  agreements  by,  on  clients  38. 

admissions  by  89. 
Powers  and  authority  of  89,  40. 
Duties  of  41. 
Liabilities  of  42, 43,  44. 
Lien  of  44. 

Proceedin|[s  on  death,  removal,  or  change  of  47. 
When  may  indorse  writs  112. 

liability  as  indorser  112.    See  "  ^earonce. 
AUDITA  QUERELA, 

Nature  of  writ  of  83. 
Forms  of  writ  of  84. 
From  what  courts  issues  84. 

B. 

BAIL, 

Scire  fadas  against  78. 

May  arrest  their  principal  on  Sunday  148. 

When  allowed  181. 

At  common  law  182. 

Nature  of  proceeding  in  taking  bail  183. 

Mode  of  proceeding  187. 
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BAIL,  —  cdmUnued, 

Bond  required  188. 
To  whom  to  be  given  189. 
Form  and  condition  of  the  bond  189. 
Penalty  of  the  bond  190. 
Principal  and  sureties  190. 
Time  of  taking  bail  191. 
Disposition  of  the  bond  192. 
Proceedings  against  537. 
by  debt  587. 
by  scire  f ados  537. 
Liability  of  538. 

limitation  of  538. 
requisites  to  538. 
Surrender  of  principal  by  540. 
What  bail  may  plead  643. 

SheriTs  liability  for  taking  insufficient    See  "  Sker^:' 
BAR.    Qee^'PUas.*' 
BETTERMENTS, 

How  taken  on  execution  292. 
BILL  OF  COSTS.    See  "  Co*tf." 
BILL  OF  EXCEPTIONS.    See  "  Exceptions:' 
BILL  OF  PARTICULARS, 

In  what  cases  it  may  be  required  410. 
Time  of  obtaining  it  412. 
Mode  of  obtaining  it  412. 
What  it  must  contain  413. 
Effect  of  in  the  trial  of  a  cause  415. 
Amendment  of  417.    See  '•'  Amendment:' 
BRIEF  STATEMENT  OF  FACTS, 
When  may  be  filed  425. 
Time  of  filing  425. 
Intended  for  what  purposes  426. 
Effect  of  426. 
Form  of  427. 

Amendment  of.    See  "  ^fnmdment." 
BOSTON  CITY  OF, 

Actions  against  103. 

C. 

CAPIAS, 

Form  of  writ  of  55. 

When  the  proper  form  of  remedy  56,  57,  60,  61. 
How  served.   See  "  Arrest:' 
In  wUkemam  83. 
CAPIAS  AND  ATTACHMENT, 
Form  of  writ  of  55. 

When  the  proper  form  of  remedy  56,  57,  60,  61. 
How  served.    See  ^*  Jittachment:* 
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CERTIORARI, 

Nature  of  491. 
From  what  court  issues  491. 
Cases  in  which  lies  491. 
Mode  of  obtaining  493. 
Judgment  on  495. 
Costs  in  323, 495. 
CHALLENGES, 

At  common  law,  to  the  array  and  to  the  polls  244. 
Principal  challenges  to  the  polls  244. 
for  what  causes  245. 
when  and  how  made  246. 
To  the  polls,  for  fayor  246. 
How  challenges  to  the  polls  are  tried  247. 
CHANCERY, 

See  "  Supreme  Judtddl  Court,"  "  Court  ef  Common  Pleas"  ",  Coats" 
CIRCUIT  COURTS  OF  THE  UNITED  STATES, 
Number  of  circuits  8. 
Organization  of  8. 

Original  and  concurrent  jurisdiction  of  9. 
Appellate  jurisdiction  of  10. 
Suits  from  state  courts  how  removed  to  10. 
COMMENCEMENT  OF  A  SUIT, 

Modes  of  49. 

What  is  considered  the  124. 
COMMON.    Bee '' JoUU-tenancy," 
COMMON  FLEAS.    See  "  Court  of  Common  Pleas" 

CONSTABLES, 

When  empowered  to  serve  writs  95. 

To  execute  venires  for  juries  241. 

When  may  amend  return  on  venires  283. 

CONTINUANCE, 

Motions  for  209. 

The  several  kinds  of  392. 

When  to  be  had  893. 

Effect  of  395. 

When  had  for  cause  396. 

want  of  material  testimony  396. 

after  default  897. 

in  cross  actions  397. 

to  allow  parties  to  plead  specially  897. 

where  defendant  has  been  cited  as  trustee  397. 

when  an  indictment  and  civil  action  are  pending  897. 
How  applied  for  898. 
When  to  be  applied  for  398. 
CO-PARTNERSHIP, 

Property  owned  in  how  attached  173. 

taken  on  execution  295. 

CORONERS, 

When  allowed  to  serve  writs  94. 
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CORPORATIONS, 

May  be  fued  bj  original  fQmmoiu,  or  by  ■mmooiis  and  attachment  54, 56. 
Cannot  be  sued  by  capiu,  or  capiaa  and  attarhmfnt  56. 
Writg  against  where  returnable  101. 
in  favor  of,  how  indorsed  109. 
Writs  against  in  S.  J.  C.  and  C.  C.  P.  when  returnable  181,  139  noU. 
when  sued  as  principal  defendant  131. 
when  sued  as  trustee  131. 
Writs  against  before  justices  of  peace  when  retvmable  132. 
Mode  of  service  of  writs  jxpoo.  188, 179. 
Frai^chise  of  how  attached  lfi2. 
Shares  in  how  attached  179. 
Shares  in  how  taken  on  ezeentioii  994. 
COSTS, 

On  motions  to  dismiss  213. 
pleas  in  abatement  916. 
demurrer  220. 
When  in  general  recoverable  297. 

where  the  writ  is  lost  from  the  files  397« 
in  cases  of  arrest  of  judgment  997. 
where  the  writ  is  abated  297. 

in  actions  against  several  parties  to  a  bill  or  note  996. 
in  suits  on  bonds,  where  the  forfeiture  is  adjudged*  ofconfesseJ 
when  there  are  several  defendants  309.  [296. 

When  not  recoverable  296,  300. 

the  writ  abates  by  death  of  one  of  the  plaintiffii  296^ 
an  action  is  dismissed  for  want  of  jurisdiction  996. 
Against  whom  judgment  for  costs  is  to  be  rendered  299. 
Double  costs  803. 
In  special  proceedings  804. 
upon  trustee  process  804. 

when  trustee  shall  be  allowed  costs  304. 
when  he  shall  pay  costs  306. 

how  judgment  for  costs  for  trustees  shall  be  rendered  307. 
in  scire  facias  against  trustees  307. 
in  scire  facias  against  bail  806. 

in  cases  before  justices  of  the  peace  and  in  appeals  therefrom  809. 
in  courts  of  probate,  and  in  appeals  therefrom  310. 
in  the  Court  of  Common  Pleas,  and  in  appeals  therefrom  810. 
on  appeals  312. 
inset-H>ff316. 
in  partition  316. 
in  flowing  lands  317. 
on  writs  of  review  318,  582. 
on  writs  of  error  319,  488. 
on  reports  of  referees  321. 

upon  complaint,  where  the  action  is  not  entered  828. 
in  certioraH  389,  495. 
on  petitions  and  motions  323. 
on  laying  out  ways  323. 


INDEX. 


665 


COSTS,  — coti/jnued. 
in  chancery 

manner  of  taxing  costs  325. 
writ  326. 
service  326. 
entry  827. 
travel  328. 
attendance  329. 
continuance  330. 
jury  fees  330. 
attorney's  fee  331. 
witnesses  331. 

depositions,  copies  of  papers,  &c.  338. 
recording  383. 
fee  on  demurrer  334. 
reports  of  referees  334. 
petitions  for  sale  of  real  estate  334. 
partition  335. 
libel  for  divorce  835. 
Forms  ofbills  of  836. 
Upon  amendment  granted  385. 
Upon  continuance  399. 
'  Where  money  is  paid  into  court. 
COUNSELLORS.    See  "  Attornitsr 
COUNTIES, 

Actions  by  and  against  102. 
COURTS, 

Of  the  United  Stotes.    See  "  Supreme  Court;*  "  Circuit  CourU^' 

«*  District  Courts:' 
Of  Massachusetts.     See  "  Suprefne  Judicial  Court,'"  «<  Court  of 
Common  Pleas;'  "  Probate  Court;'  "  Justices  of  the  Peace.'' 
COURT  OF  COMMON  PLEAS, 
How  constituted  21. 
Jurisdiction  of  21. 

in  civil  actions  21. 
in  criminal  cases  22. 
in  appeals  from  justices  of  the  peace  22. 
in  cases  in  chancery  22. 
as  to  lien  of  mechanics  23. 
as  to  support  of  paupers  23. 

as  to  apprentices  24.  i 

under  bastardy  law  24. 
of  awards  of  referees  24. 
as  to  granting  habeas  corpusy  16  tufte  6,  24. 
Exceptions  in,  how  taken  457. 

D. 

DAMAGES, 

When  recoverable  261. 
Manner  of  assessing  them  261 . 
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DAMAGES,  —  continued. 

Upon  default  261,  2()7. 

Upon  demurrer  261. 

Upon  trial  of  issue  of  fact  262. 

Amount  of  262. 

Where  there  aie  several  counts  262. 

Where  there  are  several  defendants  268. 

Entering  renUttitur  264. 
DECLARATION.    See  ''  Wtiu;'  *'  Amtndmmtr 
DEFAULT, 

When  had  266. 
Mode  of  procuring  266. 
Judgment  on  266. 

Assessment  of  damages  on  261,  267. 
DE  HOMINE  REPLEGI^NDO, 

Formsof  writof79,  80. 

From  what  courts  issues  80. 

Recognizance  and  bond  in  81. 

Proceedings  in  81,  82. 

Writ  of  capias  in  wiUumam  83. 
DEMURRER, 

When  to  be  filed  219. 

Mode  of  filing  220. 

Proceedings  on  221 . 

Judgment  on  221,  269. 

Costs  on  220. 

Withdrawing  demurrer  221. 
DEPOSITIONS.    See  "  Evidtnctr 

DIRECTION  OF  WRITS.     See  "  Writs;'  <«  Jimendmentr 
DISTRICT  COURTS  OF  THE  UNITED  STATES. 

Number  of  12. 

Exclusive  jurisdiction  of  12,  13. 

Concurrent  jurisdiction  of  12,  IS. 
DOWER, 

Form  of  writ  of  77. 

E. 

ENTRY  AND  DETAINER.    See  «  Forcible  Entry  and  Detainer^ 
ENTRY  OF  ACTIONS, 

In  Court  of  Common  Pleas  196. 
in  county  of  Sufifolk  196. 
in  other  counties  197. 
In  actions  before  justices  198. 
In  Supreme  Judicial  Court  198. 
at  nisi  prius  terms  198. 
at  law  terms  199. 
time  of  entry  199. 
mode  of  entry  200. 
copies  of  papers  200. 


INDEX. 

ENTRY  OF  ACTIONS,  —  eaiUmued. 
bj  whom  made  201. 
in  what  order  201. 
EQUITY  OF  REDEMPTION, 
May  be  attached  156. 
How  attached  166. 
How  taken  on  execution  290. 
ERROR, 

Writ  of  460. 
Nature  of  91,  note  460. 
MuBt  be  indorsed  106,  460. 
To  what  court  lies  460. 
From  what  courts  lies  461. 
In  what  cases  lies  461. 
For  what  errors  lies  465. 

in  the  foundation  of  a  suit  466. 
in  the  proceedings  of  a  suit  467. 
in  the  judgment  470. 
in  the  execution  472. 
Parties  to  473. 

bj  whom  brought  473. 
against  whom  brought  475. 
Proceedings  in  suing  out  476. 
time  of  476. 
mode  of  477. 
Process  in  477. 
writ  477. 

scire  facias  ad  audiendum  erroresA7S. 
Service  of  process  479. 

how  and  bj  whom  479. 
time  of  479. 
Return  of  process  479. 
Assignment  of  errors  480. 

when  and  where  to  be  made  and  filed  480. 
what  errors  may  be  assigned  481. 
errors  in  fact  481. 
errors  in  law  481. 
Pleadings  in  error  483. 
Judgment  in  error  486. 

for  defendant  in  error  486. 
for  plaintiff  in  error  486. 
Execution  on  writ  of  error  488. 
Costs  in  error.    See  *•  Costs.'' 
Forms  in  error  489. 
of  the  writ  489. 
of  an  assignment  of  errors  489. 
of  judge's  return  on  writ  490. 
of  scire  facias  ad  audiendum  errores  490. 
ESTATES  FOR  LIFE, 

May  be  attached  156 
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ESTATES  FOR  LIFE, -^  continued. 
How  attached  166. 
How  taken  oa  execution  290. 
ESTATES  FOR  YEARS.    See  «  Terms  far  Fearf." 
EVIDENCE, 

VariouB  kinds  of  227. 
documenta  227. 

how  authenticated  227. 
witneeses  228. 

how  summoned  228. 
when  to  produce  papers  230. 
when  in  custody  of  the  law  230, 
depositions  231. 

cases  when  taken  281. 
time  of  taking  231. 

mode  of  proceeding  before  taking  232. 
mode  of  taking  234. 
opening  depositions  285. 
of  taking  by  commission  236. 
proceedings  under  the  same  286. 
Calling  and  swearing  witnesses  252. 
Examination  of  witnesses  253.     , 
EXCEPTIONS, 

At  common  law,  how  taken  450. 

By  statute  451. 

When  they  may  be  taken  458. 

in  Supreme  Judicial  Court  453. 
in  Court  of  Common  Pleas  458. 
Proceedings  in  taking  455. 

in  Supreme  Judicial  Court  455. 
in  Court  of  Common  Pleas  457. 
Time  when  to  be  taken  458. 
Effect  of  taking  469. 
Amendment  of.    See  **  JimendmeiU,*' 
EXECUTION, 

Nature  of  274. 
Time  of  issuing  274. 
How  revived  275. 
How  obtained  275. 

where  defendant  is  out  of  the  Commonwealth  276. 
in  case  of  death  of  either  party  277. 
Form  of  277. 
Directions  of  278. 
Teste  of  278. 
Where  returnable  279. 
When  returnable  279. 
Levy  of  280. 

upon  the  body  281. 
time  of  levy  281. 
mode  of  levy  281. 
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EXECUTION,  —  continued, 

committal  and  proceodings  thereon  281. 
upon  real  estate  284. 

time  of  levy  284. 

mode  of  levy  and  proceedings  thereon  284. 
upon  rents  and  profits  28i). 

upon  lands  in  joint-tenancy  and  tenancy  in  common  289. 
upon  remainders  and  reversions  290. 
upon  estates  for  life  290. 
upon  terms  for  years  290. 
upon  equities  of  redemption  290. 
upon  betterments  292. 
upon  pews  29S. 
upon  personal  estate  298. 

time  of  levy  293. 

mode  of  levy  293. 
upon  shares  in  incorporated  companies  294. 
upon  property  owned  in  joint- tenancy,  &jc.  295. 
upon  property  mortgaged  or  pledged  296. 
In  error  488. 
EXECUTORS  AND  ADMINISTRATORS, 
Scire  fadaa  against  74. 

F. 

FACTS.    See  **  Brief  Statement  of  Facts,"  "  ^grud  Statement  of  Faets^ 
FLOWING  LANDS, 

Summons  in  process  to  recover  damages  for  91. 
Costs  on  317. 
FORCIBLE  ENTRY  AND  DETAINER, 

Summons  in  process  against  88. 
Appeal  in  not  allowed,  but  certiorari  89. 
FOREIGN  ATTACHMENT.    See  "  Trustee  Process." 


H. 

HABEAS  CORPUS, 

Who  may  grant  16,  24. 

Writ  of  86. 

Persons  entitled  to  86. 

Mode  of  proceeding  in  87. 

Form  of  writ  of  87. 

Service  and  return  of  writ  of  87. 

L 

INCORPORATED  COMPANIES.    See ''  Corporationsr 
INDORSEMENT, 

What  writs  must  be  indorsed  105. 

At  what  time  indorsed  107. 
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INDORSEMENT,  —  continued. 

What  constitutes  a  valid  108. 

where  a  coqioration  is  plaintiff  109. 
where  a  minor  is  plaintiff  110. 
as  to  proehein  amy  110. 
as  to  guardian  111. 
where  a  non  compos  is  plaintiff  111. 
where  indorsement  is  by  attorney  112. 
mode  of  113. 
liability  of  attorney  112. 
where  suit  is  on  probate  bond  116. 
How  and  when  objection  taken  for  insufficient  116. 
Change  of  indorser  117. 
Liability  of  indorser  74, 117. 
in  what  cases  1 18. 
extent  of  121. 
to  whom  122. 
Form  of  action  against  indorser  74, 123. 
INSPECTION, 

Of  instruments  not  under  seal  423. 


J. 

JOINT-TENANCY  AND  TENANCY  IN  COMMON, 
Real  estate  held  in, 

may  be  attached  156. 
how  attached  1G6. 
how  taken  on  execution  289. 
Personal  property  owned  in, 
how  attached  173. 
how  taken  on  execution  295. 
JUDGMENT, 

Scire  facias  on  68,  72. 

Actions  on  where  returnable  102. 

When  action  is  dismissed  on  motion  218. 

Upon  pleas  in  abatement  215,  269. 

Upon  demurrer  220. 

Interlocutory  and  final  265. 

Upon  default  266. 

assessment  of  damages  on  261,  267. 
Upon  nonsuit  268. 
Upon  demurrer  22] ,  269. 
Upon  agreed  statement  of  facts  270. 
Upon  verdict  271. 
Form  of  271. 
Day  of  entering  272. 
Mode  of  procuring  273. 
For  costs  in  favor  of  trustees  807. 
In  error.    See  "  Error" 
On  certiorari.    See  "  Certiorari." 
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JUDGMENT,  — conHmud. 

On  review.    See  "  Review.** 
Arrest  of, 

time  of  making  motion  for  533. 
cases  where  allowed  533. 
mode  of  making  motion  for  535. 
JURISDICTION.    See  the  several  courts. 
JURY, 

In  process  of  forcible  entry  and  detainer  89. 

In  common  cases  how  selected  239. 

Qualifications  239. 

Term  of  service  240. 

Persons  exempted  from  serving  240. 

Jurors  how  summoned  241. 

How  empanneled  243. 

Talesmen  248. 

See  "  Challenges;*  "  Trial;'  "  Verdicts 
Deliberation  of  jury  upon  their  verdict  256. 
Return  of  verdict  257. 

JUSTICES  OF  THE  PEACE, 

Powers  of  in  civil  cases  S6. 

Powers  of  in  criminal  cases  27. 

When  not  allowed  to  act  as  attomies  35,  36. 

Actions  against  100. 

L. 

LANDLORD  AND  TENANT, 

Summons  in  ejectment,,  &c.  84. 
LEVY.    8ee '*  Execution.'* 
LIEN, 

Of  attornies, 
extent  of  44. 

not  affected  by  set-off  of  judgments  351 . 
nor  by  set-off  of  executions  353. 
Of  mechanics,  jurisdiction  of  C.  C.  Pleas  as  to  24. 

M. 

MORTGAGE.    See  <<  Equity  of  Redemption:' 

Personal  property  mortgaged  or  pledged, 
how  attached  174. 
how  taken  on  execution  296. 

MOTIONS.    See  "  Routine  of  Business.** 

Time  of  making  in  S.  J.  Court  210. 
Notice  of  to  adverse  party  210. 
Mode  of  making  211. 
To  dismiss  an  action  212. 

how  and  when  made  212,  213. 
judgment  and  costs  on  213,  323. 
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N. 

NEW  TRIAL, 

Genera]  ralet  as  to  granting  499. 
Grounds  for  granting  501. 

for  misbehayior  of  prevailing  party  502. 

for  misconduct  or  mistake  of  jury,  or  for  want  of  a 

proper  jury  504. 
for  ezcessire,  or  too  small  damages  507. 
when  verdict  is  against  law  or  evidence  509. 
for  misdirection  or  omission  of  judge^  in  the  coorae 

of  the  trial  511. 
for  unavoidable  absence  or  mistake,  of  witnesses  515. 
for  discovery  of  new  and  material  evidence  517. 
eifect  of  new  trial  519. 
petitions  and  motions  for  new  trial  519. 
forms  of  519. 
where  made  519. 
time  of  making  520. 
NONSUIT, 

Mode  of  procuring  268. 
Judgment  upon  2G8. 
NOTICE.    See  "  Routine  of  Business." 
When  required  on  motions  211. 
No  general  rule,  requiring  in  ordinary  cases  213,  note. 
To  produce  papers  228. 
In  taking  depositions  232. 
NUISANCES, 

Summons  in  process  against  90. 

appeal  to  S.  J.  Court  in  case  of  91. 


O. 

OATH.    See  «  IVio^,*' "  Ferdter* 
OFFICER.    See  "  Sheriff^ 
ORDERS  OF  COURT, 
Kinds  of  1,2. 
Nature  and  force  of  1 , 2,  3. 
ORIGINAL  SUMMONS, 

Nature  and  form  of  writ  of  54. 
When  the  proper  form  of  remedy  55,  59,  60. 
How  served  140. 
OYER, 

When  demandable  419. 

When  and  how  claiqned  419. 

Proceedings  when  allowed  or  refused  420. 

When  must  be  granted  421. 

Effect  of  in  various  cases  421. 

Duty  of  party  claiming  422. 

Inspection  of  instruments  not  under  seal  428. 


INDBX.  693 


p. 


PARTICULARS.    See  "  BiU  of  Partiadarsr 
PARTITION, 

Costs  on  316. 

PAYING  MONEY  INTO  COURT, 
Form  of  proceeding  in  401. 
Cases  in  which  aJlowed  402. 
Effect  of  404. 

when  in  pursuance  of  previous  tender  407. 
Costs  on  407.    See  "  Costs." 
PEWS, 

How  attached  167. 

How  taken  on  execution  293. 

PLEADINGS.    See  "  FUas," 
PLEAS, 

in  abatement, 
how  made  and  filed  214. 
subsequent  proceedings  thereon  214. 
judgment  and  costs  on.    See  *^  Judgmtni,*'  "  Co$t$" 
In  bar, 

how  made  and  filed  217. 
time  of  filing  217. 
subsequent  pleadings  to  217. 
Demurrer.    See  "  Demurrer.'* 
Double  pleading, 

time  of  obtaining  leave  for  428. 
what  pleas  maj  be  filed  429. 
Puu  darrein  canHnuanee. 
cases  where  pleaded  431. 
effect  of  431. 
requisites  of  432. 
In  error  483.    See  "  Error.'* 
As  to  amending.  .  See  "  Amendment.** 

PLEDGE.    See  «  Mortgage.** 
POOR  DEBTORS, 

Jail  expenses  of  282. 

Mode  of  procuring  discharge  of  282. 

Oath  of  282. 

Subsequent  liability  of  283. 

PROBATE, 

Courts  of, 

how  constituted  24. 

powers  and  duties  of  25. 
Judges  of  when  cannot  appear  as  attomies  35. 
Bonds, 

actions  on  lOS. 

PROTECTION, 

Writ  of.    See  "  Arrest.** 
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R. 

REFERENCE, 

Coits  on.    See  "  Costs.'' 

Award  on  returnable  to  C.  C.  Pleas  when  24. 

REMAINDERS  AND  REVERSIONS, 
May  be  attached  156. 
How  attached  IGG. 
How  taken  on  execution  290. 

RENTS  AND  PROFITS, 

Levy  of  execution  on.    See  "  Executiim," 
REPLEVIN, 

Forms  of  writ  of  77. 
Bond  to  be  given  in  77. 
When  proper  form  of  remedy  78. 
REPORT  OF  THE  JUDGE, 

How  and  for  what  purpose  made  496. 
RETURN  OF  WRITS, 

When,  where,  and  by  whom  made  193. 
Form  of  194. 

As  to  amending  194.    See  "  Amendment,*' 
REVERSIONS.    See  "  Remainders^ 
REVIEW, 

Form  of  writ  of  66. 
When  granted  524. 

in  Supreme  Judicial  Court  524. 
time  within  which  to  be  applied  for  525. 
in  case  of  death  of  parties  527. 
in  Court  of  Common  Pleas  528. 
Proceedings  in  529. 

petition  for  529. 
trial  on  530. 

in  what  court  trial  had  531. 
Judgment  on  531. 
Costs  on  318,  532. 

ROUTINE  OF  BUSINESS, 

'  In  Court  of  Common  Pleas, 
calling  docket  205. 
trial  list  206. 

order  of  cases  for  trial  207. 
law  sittings  207. 
In  Supreme  Judicial  Court, 
at  nisi  prius  terms  208. 
calling  docket  208. 
trial  list  208. 

order  of  cases  for  trial  209. 
motions  for  continuance  or  postponement  S09. 
at  law  terms  209. 

order  of  cases  for  trial  209. 
Motions  210. 
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SCIRE  FACIAS, 

Nature  of  writ  of  67. 
Form  of  67. 

Cases  where  it  may  be  used  68. 
on  judgments  08. 

'  when  real  estate  not  property  of  debtor  has  been  levied  on  69. 
upon  death  of  parties  70. 

upon  marriage  of  a  feme  plaintiff  or  defendant  71. 
on  a  judgment  in  debt  on  bond  72. 
where  must  be  brought  76. 
what  may  be  pleaded  in  76. 
on  recognizances  72. 
requisites  to  75. 
against  trustees  73. 
against  indorsers  of  writs  74. 
against  executors  and  administrators  74. 

by  one  justice  of  peace  on  a  judgment  rendered  by  a  deceased 
justice  75. 
Proceedings  in  75. 
M  audiendum  errores  478. 
Against  bail  78, 187,  637. 
requisites  to  538. 
time  of  limitation  of  538. 
how  discharged  540. 
what  bail  may  plead  in  543. 
SERVICE  OF  WRITS, 

By  whom  made  129. 

Tim^  of,  of  writs  returnable  to  S.  J.  C.  and  C.  C.  Pleas  130. 
against  indiTiduals  130. 
against  corporations  131,  138,  note. 
where  a  corporation  is  trustee  131. 
Time  of  writs  returnable  before  a  justice  132. 
against  individuals  132. 
against  corporations  132. 
Where  must  be  made  133. 
Duty  of  officer  as  to  133.    Sfee  "  Sheriff.'* 
Effect  of  special  directions  as  to  186. 
Modes  of  137. 

.upbn  what  person  to  be  made  138. 
'in  case  of  individuals  138. 
in  case  of  corporations  138. 
where  corporation  is  trustee  139. 
of  an  original  summons  141. 
of  a  capias.    See  "  Capiat,"  **j?rr«*<." 
of  a  capias  And  attachment.    See  "  Capias  and  Jltiaehmenty  * 

"  JUachment.'' 
of  a  summons  and  attachment.    See  '*  Summons  and  Attach- 

numi^'"  **  Attachment,'' 
of  writ  of  error.     See  *'  Error," 
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SET-OFF, 

Costa  in  316. 

In  what  actions  allowed  348. 
What  demands  maj  be  filed  in  344. 
When  allowed y  without  being  filed  346. 
What  will  prevent  or  destroy  right  of  348. 
Effect  of  349. 

Time  of  filing  demands  in.  See  Errata. 
Mode  of  filing  demands  in.  See  Errata. 
When  judgments  may  be  349. 

When  executions  may  be  353.  ^ 

As  to  amending.     See  '*  Amendmcnty 
SHERIFF, 

In  what  cases  authorized  to  serve  writs  93, 129.    See  "  Writs** 

Actions  against  100. 

To  serve  writ  according  to  its  precept  133. 

When  the  precept  is  in  the  alternative,  how  to  proceed  134. 

To  obey  instructions  of  the  plaintiff  134. 

To  disclose,  when  he  has  other  writs  ]  36. 

See  "  Arrtst;'  "  JUachment." 
When  allowed  to  amend  the  return  194. 
To  forward  venires  to  constables  241. 

How  to  proceed  in  the  levy  of  executions.    See  "  Exeeution.'* 
Liability  of  in  taking  bail  543. 

for  not  delivering  bail  bond  543. 

for  taking  defective  bond  or  insufficient  bail  544^ 

amount  of  liability  544. 
>  time  of  liability  and  limitation  of  545. 

STATEMENT  OF  FACTS.    See  "  Brief  StaUmetU  of  FacU," 
STAYING  PROCEEDINGS, 

In  what  cases  438. 
SUITS, 

Modes  of  instituting  49.    See  "  Writs. " 

What  deemed  commencement  of  124. 

SUMMONS.    See  "  Original  Summons,**  "  Summons  and  Attachment" 
Common,  used  with  writ  of  capias  and  attachment  55. 
In  process  of  forcible  entry  and  detainer  88. 
In  process  for  speedy  removal  of  nuisances  90. 
In  process  to  recover  damages  ibr  flowing  lands  91.' 

SUMMONS  AND  ATTACHMENT, 

Nature  and  form  of  writ  of  58. 

When  the  proper  form  of  remedy  58,  59,  60,  61. 

How  served  178. 

in  trustee  process  178. 

against  corporations  179. 

in  other  cases  179.    See  "  Jlttaehment.** 

SUPREME  COURT  OF  THE  UNITED  STATES, 

Establishment  and  organization  of  5,  6. 
Original  jurisdiction  of  5.  « 
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SUPREME  COURT  OF  THE  UNITED  STATES,  —  canHmud. 

in  what  cases,  by  the  constitution  5. 
amendatory  article  as  to  suits  against  states  6. 
Appellate  jurisdiction  of, 

from  Circuit  and  District  Courts  6. 
amount  necessary  to  give  jurisdiction  6,  7. 
error  to  highest  state  court  7,  4G1  riofe. 

in  what  cases  7. 
writs  of  mandamus,  quo  warranto,  habeas  corpus,  ^e.  7, 8. 
certificate  of  points  of  disagreement  from  Circuit  Court  8. 

SUPREME  JUDICIAL  COURT, 
How  constituted  14. 
How  holden  14. 

Original  and  exclusive  jurisdiction  of  14. 
in  cases  of  divorce  and  alimony  15. 
to  enable /mtej  covert  to  contract  in  certain  cases,  and  to  give 

releases,  &c.  15. 
in  matters  of  probate  where  a  judge  of  probate  is  a  party  15. 
in  criminal  cases  16. 
hiUteas  corpus  16. 

trustee  process  when  allowed  in  16. 
Original  and  concurrent  jurisdiction  of  16. 
none  in  civil  actions  at  law  16. 
in  criminal  cases  17. 
in  petitions  by  executors,  administrators,  and  guardians  to  sell 

real  estate  17. 
to  authorize  executors  and  administrators  to  convey  real  estate 
in  pursuance  of  contract  of  deceased  17. 
Appellate  jurisdiction  of  18. 

in  what  actions  at  law,  real  and  personal  oommenced  in  the 

C.  C.  Pleas  18. 
in  cases  in  equity  18. 
in  criminal  cases  18. 

by  certiorari,  mandamus,  quo  warranto,  {rc.  18. 
Chancery  jurisdiction  of  19. 

cases  concurrently  with  C.  C.  Pleas  19. 
exclusive  jurisdiction  19. 

in  cases  of  trusts  under  deeds,  wills,  settlement  of  estates, 

cases  of  contract  in  writing,  &c,  19. 
averaging  losses  in  cases  of  insurance  19. 
where  property  is  secreted  and  withheld  20. 
in  cases  of  disputes  between  co-partners,  joint-tenants, 

and  tenants  in  common  20. 
in  cases  of  waste  and  nuisance  20. 
where  debtors,  whose  real  estate  has  been  attached,  at- 
tempt to  commit  waste  20. 
Rumford  donation  21. 

disputes  between  co-executors  and  co-administratorH  21 . 
Exceptions  in  how  taken  455. 
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TALESMEN.    See  "Jury/* 

TENDER.    See  "  Paying  Money  into  Court.*' 

TERMS  FOR  YEARS, 

Maj  be  attached  156. 
How  attached  166. 
How  taken  on  execution  290.. 
TRIAL, 

Trial  list  206,  208,  209. 
In  what  cases  trial  is  had  by  jury  249. 
Course  of  the  trial  250. 
jury  fees  250. 
opening  the  case  251. 
manner  of  opening  252. 
calling  and  swearing  witnesses  252,. 
as  to  incompetency  of  witnesses  253. 
examination  of  witnesses  253. 
defence  and  eyidence  255. 
reply  255. 
judge's  charge  255. 

deliberation  of  jury  and  return  of  verdict  256. 
See  "  Jury;*  "  Verdict,"  «  JV«o  Trial:* 
TRUSTEE  PROCESS, 

May  ifisoe  from  Supreme  Court,  when  mh  original  writ  may  16, 62. 

Form  of  writ  62. 

In  what  cases  used  62. 

as  to  priucipal  defendants  62. 
as  to  trustees  63. 

as  to  situation  of  defendant's  property  68. 
Where  must  be  brought  103. 
When  corporation  is  trustee,  when  served  131. 
How  served  139,  178. 

Proceedings  of  trustees  in.     See  "  Trusteeg:* 
How  assignees  may  come  in  and  become  parties  in  225. 
Costs  in.     See  "  Costs:'  ^  * 

TRUSTEES, 

Scire  facias  against  73. 

Appearance  of  trustees  221. 

Time  of  filing  answers  222. 

By  whom  to  be  made  223. 

Mode  of  answering  223. 

Making  oath  224. 

Costs  for  or  against     See  <<  Costs:* 

V. 

VENIRE.    See  "  Sheriff;*  "  Amendment:' 
VERDICT, 

Kinds  of  258. 

Special  verdicts  258. 
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VERDICT , — eofUinued. 

General  verdicts  259. 
Returning  verdictSi  &c,  259. 
Judgment  on  271. 

Amendment  of.    See  "  .Amendment,'' 
VIEW, 

<  When  may  be  had  536.  , 

Mode  of  obtaining  586. 

1 
W.  ] 

WITNESS.    See '<  Evidence;' "  Trial:'  \ 

WRITS, 

Mode  of  instituting  suit  by  49.      / 

Forms  of  in  general  50.  I 

Various  kinds  of  enumerated  54.  .j 

See  several  heads  there  named.  l 

Of  error.    See  «  Error:* 
Requisites  of  92. 

declaration  to  be  contained  in  92. 
direction  to  officer  93.  ' 

,  to  sheriffii  and  deputies  93. 
to  coroners  94. 

to  constables  95.  { 

date  of  writ  98. 

when  made  returnable  96.    See  "  Seroiee:' 
where  made  returnable  100. 
against  individuals  100. 

against  justices,  officers,  &c.  100.  j 

against  corporations  101.  ' 

in  penal  actions  101. 
in  actions  on  judgments  102. 
in  actions  by  and  against  counties  102. 
where  city  of  Boston  is  a  party  103. 
on  probate  bonds  103. 
in  trustee  process  103. 
in  writs  issued  by  a  justice  103. 
Indorsement  of.    See  "  Indorsement:* 
Service  of.    See  "  Service:' 
Return  of    See  "  Return:' 
Entry  of.    See  "  Entry:' 
Amendment  of.    See  **  Amendment:' 
When  lost  how  supplied  372. 
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